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NOTE. 

JuDGS  Hoffman  was  sick  during  a  considerablo  portion  of  the 
period  covered  by  this  volame;  and  for  this  reason  did  not  partici- 
pate in  the  action  of  the  Coart  in  several  cases  herein  reported.  It 
is  believed,  however,  that  his  absence  or  non  concurrence  is  noted, 
when  necessary,  in  each  case. 

Eeportir. 
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ERRATA. 

On  page  29  for  **W.  Va.,  1,"  read  **!  W.  Va.,  1/' 
Od  page  72  for  '*  Hiland/'  read  "  Howland." 
On  page  74  for  **McLure,"  read  **  McClure." 
On  page  228  for  *«  1863,"  read  «  1873." 
On  page  308  for  ^'Peters,"  read  «*  1  Peters." 
On  page  867  for  "  Buckie,"  read  "Bucklin." 
On  page  418  for  «*  Harman,"  read  «  Wynn." 
On  page  415  for  "8  Leigh,  647,"  read  "8  Leigh,  628.' 
On  page  468  for  **  Bailey,'  read  **  Bayly." 
On  page  651  for  "  Patterson,"  read  "Patteson." 
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GASES  DETEEMINBD 

IN    THE 

SUPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA, 

AT  THE  JUNE  TERM  THEREOF,  HELD  AT  WHEELING,  IN 
THE    COUNTY    OP    OHIO,    COMMEXCINO    ON    THE 
FOURTH   PAY  OP   JUNE,    1873,   AND   END- 
ING ON  THE  TWENTY-SECOND  DAY 
1873* 


WHEBLINGx 

CAB8KADON   i;.   WlLLIAMS. 
July  19,  1873. 
1.  A  decliration  in  an  action  of  trespass,  for  assault  and  battery,  and         1874. 


false  imprisonment,  which  alleges  the  cause  of  complaint  suffi- 


June  Term. 


ciently  to  make  known  to  the  defendant  what  he  is  to  answer  to,  m      i 

»o  that  judgment,  according  to  law  and  the  very  right  of  the  case,  56   lOfl 

oould  be  given,  is  sufficient,  in  substance,  and  a  demurrer  thereto 
•hould  be  overruled. 

2.  Belligerent  rights  having  been  conceded  by  the  National  Govern- 
ment  to  the  Confederates,  in  the  late  Civil  War,  it  is  the  duty  of  the 
Judiciary  of  this  State  to  recognize  the  same  principle,  in  actions 
against  belligerents  for  acts  done  in  conformity  with  military  au- 
thority and  under  a  military  order. 

8.  In  such  actions  the  plea  of  belligerent  rights  Is  admissible. 

•Other  eases  decided  at  the  Jane  Terxp  may  be  found  reported  in  Vol  6,  W.  Va. 
Beparta. 
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1874.         4.  Pleas  of  belligerent  rights  must  allege,  specifically,  all  matters  nee- 

essary  to  show  that  the  defendant  acted  in  conformity  with  mili- 

Ctnkadon  ^^y  authority  and  under  a  military  order. 

WilliftmB.  — 

6.  Where  a  plea,  intended  to  be  a  special  plea  of  belligerent  right.s, 
does  not  allege  that  the  defendant  committed  the  act  complained 
of,  but  does  allege  that  others  committed  the  act,  it  simply 
amounts  to  the  plea  of  ^^noi  guilty^^^  and  the  general  i8»ue  having 
been  pleaded,  it  is  proper  to  reject  the  intended  special  plea. 

6.  Declarations  of  one  or  more  conspirators,  cannot  be  proven  to  affect 

his  or  their  fellow,  until  the  fact  of  conspiracy  between  the  parties 
has  been  first  shown. 

7.  When  the  declarations  of  co-conspirators  have  been  proven,  by  a 

witness  not  connected  with  the  conspiracy,  he  may  be  cros^- 
exnmined  by  defendant,  as  to  defendant's  statements  during  the 
transaction,  as  part  of  res  geeitce. 

8.  In  an  action  for  false  imprisonment,  evidence  us  to  the  kind,  quality 

and  quantity  of  food,  is  not  admissible,  unless  the  fact  is  specifically 
alleged  in  the  declaration. 

This  was  an  appeal  from  a  judgment  of  the  circuit  court 
of  Preston  county,  rendered  on  the  18th  day  of  June, 
1868.  The  Hon.  John  A.  Dille,  then  judge  of  said  cir- 
cuit court,  presided  on  the  trial  of  the  cause. 

On  the  25th  day  of  July,  1 864,  the  defendant  in  error, 
Isaac  H.  Carskadon,  sued  out  of  the  clerk's  office  of 
the  circuit  court  of  Preston  county,  a  summons  against 
the  plaintiff  in  error,  Strother  M.  Williams,  command- 
ing him  to  appear  and  answer  the  plaintiff,  in  an 
action  for  trespass,  assault  and  battery,  and  false  im- 
prisonment, "for  that  the  said  defendant,  on  or  about 
the  23d  day  of  November,  1861,  with  force  and  arms, 
&c.,. assaulted  the  said  plaintiff,  to-wit:  at  his  house,  in 
the  county  of  Hampshire,  West  Virginia,  and  within 
the  jurisdiction  of  this  court,  and  then  and  there  seized 
and  laid  hold  of  the  said  plaintiff,  and  with  great  force 
and  violence,  pulled  and  dragged  about  the  said  plaintiff, 
and  then  and  there  gave  and  struck  the  said  plaintiff  a 
great  many  violent  blows  and  strokes ;  and  also  then 
and  there  forced  and  compelled  the  said  plaintiff  to  go 
from  and  out  of  his  home,  situate  and  being  in  the  said 
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county  of  Hampshire^  West  Virginia,  and  within  the  ju-  jmi^rSBrm. 
risdiction  of  this  court,  and  then  forced  and  compelled—^— ^jjjj^ 
him  to  go  in  and  along  with  the  said   defendant  to   the    wiiliams 
town  of  Staunton,  in  the  county  of  Augusta,  in  the  State 
of  Virginia,  and  then   and   there   imprisoned   the  said 
plaintiff,  and  kept  and  detained  him  in   prison  there, 
without  any  reasonable  or  probable  cause  whatsoever,  for 

a  long  space  of  time,  to-wit :  for  the  space  of days, 

then  next  following,  contrary  to  the  law  and  practice  of 
this  State,  and  against  the  will  of  the  said  plaintiff, 
whereby  the  said  plaintiff  was  then  and  there  greatly 
hurt,  bruised  and  wounded,  and  was  also  thereby  and 
there  greatly  exposed  and  injured  in  his  business  and 
circumstances,  to-wit :  at  his  home  in  the  county  of 
Hampshire  aforesaid.  And  also  for  that  the  said  defend- 
ant, on  or  about  the  23d  day  of  November,  1861,  with 
force  and  arms,  &c.,  again  assaulted  the  said  plaintiff,  to- 
wit  :  at  his  home  in  the  county  of  Hampshire,  and  with- 
in the  jurisdiction  of  this  court,  and  then  and  there  beat, 
bruised  and  ill  treated  him,  and  then  and  there  impris- 
oned him,  and  kept  and  detained  him  in  prison,  without 
any  reasonable  or  probable  cause  whatsoever,  for  a  long 
time,  to-wit:  for  the  space  of days,  then  next  follow- 
ing, contrary  to  the  laws  and  customs  and  against  the  peace 
of  the  Commonwealth,  and  against  the  will  of  the  said 
plaintiff.  And  also  for  that  the  said  defendant,  on  the 
day  and  year  aforesaid,  with  force  and  arms,  <&c.,  again 
assaulted  the  said  plaintiff,  to-wit:  at  his  home,  in  the 
county  of  Hampshire,  Virginia,  and  within  the  jurisdic- 
tion of  this  court,  and  then  and  there  beat  and  ill  treated 
him,  and  other  wrongs  to  the  plaintiff  then  and  there 
did,  against  the  peace  of  the  commonwealth,  and  to  the 
damage  of  the  said  plaintiff  cf  $3,000.^' 

The  cause  was  matured  at  rules,  came  upon  the  docket 
of  said  circuit  court,  and  was  continued  until  the  June 
term,  1865,  when  the  defendant  appeared  and  demurred 
to  the  plaintiff's  declaration  and  each  count  thereof, 
which  demurrer,  the  court,  upon   argument,  overruled ; 
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juDe^Temi.    *°^  thereupon  the  defendant  pleaded  not  guilty,  and  is- 
^j^^yg,^^     sue  was  joined  thereon. 

wmiims.  At  the  September  term,  1865,  the  defendant  again  ap- 
peared and  filed  what  is  termed  in  the  record  a  special 
plea,  alleging,  j?r«<,  "that  before,  and  at  the  time  when, 
&c.,  in  the  said  declaration  mentioned,  a  civil  war  existed 
and  was  being  carried  on  between  the  government  of  the 
United  States  of  America,  and  a  government  styling  it- 
self the  Confederate  States  of  America,  and  that  at  the 
time  when,  <&c.,  in  said  declaration  mentioned,  the  said 
plaintiff  was  a  citizen  of,  and  residing  within  the  terri- 
tory occupied  by  the  said  United  States  of  America,  and 
an  enemy  of  the  said  Confederate  States  of  America ;'' 
and,  second,  '^that  at  the  time  aforesaid,  the  said  defend- 
ant was  in  the  service  and  army  of  the  Confederate 
States  of  America,  then  so  engaged  in  the  said  civil  war, 
as  aforesaid,  and  acting  at  that  time  under  the  command 
of  Lieutenant  Henry,  an  officer  in  the  said  army  of  the 
Confederate  States  of  America,  and  being  so  in  the  army 
and  service,  as  aforesaid,  the  said  Confederate  soldiers 
under  the  command  of  said  Lieutenant  Henry,  did,  at 
the  time  when,  <&c.,  in  said  declaration  mentioned,  from 
within  the  territory  occupied  by  the  said  United  States 
of  America,  take  and  carry  away,  as  a  prisoner,  the  said 
plaintiff,  so  being  a  citizen  of  the  United  States,  as  afore- 
said, and  an  enemy  of  the  said  Confederate  States  of 
America,  by  the  order  and  command  of  said  Lieu- 
tenant Henry,  so  being  such  officer,  in  the  Confederate 
army,  as  lawfully  they  might  do  for  the  cause  aforesaid/' 
The  plaintiff  replied,  specially  :  *^that  at  the  time  of 
the  seizure  of  his  person,  by  the  said  defendant,  he,  the 
jsaid  plaintiff,  was  a  peaceable  citizen  of  the  United 
States,  and  not  armed,  or  in  the  service  of  the  United 
States,  and  as  such  owed  allegiance  to  the  government  of 
the  United  States,  and  resided  in  West  Virginia,  and 
within  the  military  lines  of  the  United  States,  and  while 
owing  such  allegiance  to  the  government  of  the  United 
States,  and  a  non-combatant  residing  as  aforesaid,  the 
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-aaid  defendant  did  seize  and  carry  away  the  person  of  the  jone^Twm. 
said  plaintiff^  Ac,  and  this  the  said  plaintiff  prays  may   c,j„it,4on 
i>e  inquired  of  by  the  country,  &c.''  wiiutms. 

The  defendant  demurred  to  the  said  special  replication, 
:and  the  plaintiff  joined  therein,  and  the  same  being  ar- 
gued, "it  was  insisted,  by  the  plaintiff,  that,  on  the  prin- 
-ciple  of  going  up  to  the  first  fault,  the  said  special  plea 
-should  be  overruled:'^  Whereupon  the  court  quashed 
the  said  plea,  as  not  sufficient  in  law  to  preclude  the 
^laintifi^  from  maintaining  his  action  against  the  defend- 
tint,  and  continued  the  cause  at  the  defendant's  costs. 

On  the  twenty-second  day  of  September,  1865,  the  de- 
fendant filed  what  is  termed  in  the  record,  a  second  spec- 
ial plea,  alleging,  "that  at  the  time  when,  Ac.,  in  said 
plaintiff's  declaration  mentioned,  a  civil  warexisted  and 
was  being  carried  on  by  and  between  the  government  of 
the  United  States  of  America,  and  a  government  styling 
itself  the  Confederate  State  of  America,  and  that  at  the 
time  when,  &c.,  in  said  declaration  mentioned,  the  said 
plaintiff  was  a  citizen  of,  and  residing  within  the  terri- 
tory occupied  by  the  United  States  of  America,  and  an 
enemy  of  the  said  Confederate  States  of  America;  and 
-said  defendant  further  saith  that  at  the  time  when,  &c., 
in  said  declaration  mentioned,  he,  the  said  defendant; 
was  in  the  service  and  army  of  the  said  Confederate 
States  of  America,  then  so  engaged  in  civil  war  as  afore- 
said, acting  at  the  time  under  the  command  of  Lieutenant 
Henry,  an  officer  in  the  said  army  of  the  Confederate 
States  of  America,  with  other  Confederate  soldiers,  and 
'being  so  in  the  army  and  service  of  the  said  Confederate 
•States  of  America,  the  said  Confederate  soldiers,  under 
the  command  of  said  Lieutenant  Henry  did,  at  the  time 
when,  &c.,  in  said  declaration  mentioned,  from  within 
tthe  territory  occupied  by  the  said  United  States,  and  by 
the  direction  and  orders  of  the  said  Lieutenant  Henry, 
*8eize,  take  and  carry  away,  as  a  prisoner,  the  said  plain- 
itiff,  so  being  an  enemy  of  the  Confederate  States  of 
America,  and  said  defendant  avers  that  at  the  time  when 
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Jane*  rerra.  ^^^  plaintiff  was  80  seized  and  taken  prisoner  as  aforesaid, 
onkadoii^the  said  Lieutenant  Henry  commanding  the  said  soldiers 
wjuiumt.  of  the  Confederate  States  of  America,  had  good  reason 
to  mistrust  the  said  plaintiff,  and  to  believe  that  he 
would  give  information  to  the  forces  of  the  United- 
States  of  America  prejudicial  to  the  cause  of  the  said 
Confederate  States,  and  would  give  them  aid  and  com- 
fort without  this  that  said  defendant  used  any  more  force 
than  was  necessary  to  capture  and  secure  the  said  plaintiff 
as  a  prisoner;  and  so  the  said  defendant  says  that  for  the 
cause  aforesaid,  they  might  lawfully  seize,  take,  and  carry 
away  the  said  plaintiff,  as  a  prisoner,  as  aforesaid,  and 
that  they  are  the  same  supposed  trespassers  in  the  plain- 
tiff^s  declaration  set  forth." 

The  plaintiff  filed  a  special  replication  to  this  second 
special  plea  averring  that  as  "to  the  matters  alleged  in 
.  the  second  special  plea  of  the  defendant,  the  plaintiff 
onght  not  to  be  barred,  &c.,  because  he  says  that  the  de- 
fendant, at  the  time  when  he  entered  the  Confederate 
service,  and  at  the  time  of  committing  the  assault,  bat- 
tery and  imprisonment  at,  &c.,  was  a  citizen  of  the  Uni- 
ted States,  residing  and  properly  within  the  lines  and  ter- 
ritory of  the  United  States,  and  so  being  a  citizen  and 
resident  aforesaid,  voluntarily  deserted  from  the  United 
States  and  joined  the  Confederate  forces,  and  committed 
the  said  assault,  battery  and  imprisonment  in  his  own 
wrong."  The  defendant  demurred  to  this  replication 
and  there  was  a  joinder  therein.  The  record  states  that 
the  demurrer  was  lost,  or  mislaid. 

On  the  twenty-first  day  of  April,  1866,  leave  having 
been  obtained  therefor,  the  defendant  filed  itco  special 
pleas. 

The  first  avers  "that  before  and  at  time  when,  Ac, 
in  the  said  declaration  mentioned,  a  civil  war  existed 
and  was  being  carried  on  between  the  Government  of 
the  United  States  of  America  and  a  government  styling 
itself  the  Government  of  the  Confederate  States  of 
America ;   that  before  the  time  when,  &c.,  the  Grovem- 


Digitized  by 


Googk 


OP  WEST  VIRGINIA. 


1878. 
Jane  Twrm, 


ment  of  the  United  States  by  the  President's  proclama- 
tions of  the  nineteenth  and  twenty-seventh  of  April,  ctorimdo* 
1861,  and  the  act  of  Congress  of  the  thirteenth  of  July,  wimiaA^ 
1861,  recognized  that  the  said  war  then  being  carried  on 
between  the  said  Government  of  the  United  States  and 
the  government  styling  itself  the  Confederate  States  of 
America,  was  a  civil  war ;  that  before  and  at  the  time 
when,  Ac.,  the  State  of  Virginia  had,  by  an  ordinance 
of  a  convention  of  said  State  on  the  seventeenth  day  of 
April,  1861,  cast  off  its  allegiance  to  the  United  States 
and  declared  its  independence  thereof,  and  with  other 
citizens  of  the  United  States  of  America,  had  organized 
armies  and  commenced  hostilities  against  the  United*: 
States,  and  occupied  and  held  a  portion  of  the  territory 
of  the  United  States,  including  a  portion  of  the  then> 
State  of  Virginia,  in  armed  hostility  to  the  United' 
States ;  that  at  the  time  when,  &c.,  the  county  of  Hardy^ 
in  the  State  of  Virginia,  was  so  held  by  the  State  or* 
Virginia,  in  hostility  to  the  United  States,  and  by  the 
armies  of  the  said  Government  of  the  Confederate 
States ;  that  at  the  time  when,  &c.,  the  said  defendant 
was  a  resident  of  said  county  of  Hardy,  in  the  State  or 
Virginia,  and  a  citizen  of  said  State,  within  the  territory 
of  the  United  States,  thus  held  in  a  hostile  manner  to 
the  said  Government  of  the  United  States,  and  subject 
to  the  power  and  control  of  the  said  government  styling- 
itself  the  Confederate  States  of  America,  and  to  the* 
power  and  control  of  the  said  Government  of  Virginia^ 
in  armed  hostility  to  the  said  Government  of  the  United 
States,  and  that  he,  the  said  defendant  was  then  and 
there  subject  to  the  power  and  control  of  the  said  Gov- 
ernment of  the  Confederate  States,  and  of  the  Govern- 
ment of  the  State  of  Virginia,  then  and  there  engaged  in 
armed  hostility  to  the  said  Government  of  the  United 
States,  and  that  the  said  defendant  before  the  said  time 
when,  and  afler  the  said  war  was  recognized  as  a  civil 
war  by  the  President  and  the  Congress  of  the  United 
States  as  aforesaid,  on  the day  of ,  1861,  had 
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been  duly  enrolled  as  one  of  the  militia  of  the  said  State 
"of  Virginia,  in  the  fourteenth  regiment  of  the  militia  of 
said  State,  in  the  county  of  Hardy,  before  the  formation 
of  the  State  of  West  Virginia,  in  which  county  of  Hardy, 
the  said  State  of  Virginia  in  armed  hostility  to  the  Uni- 
ted States  exercised  its  power,  authority,  and  control, 
and  required  obedience  to  its  laws,  and  constituted  au- 
thorities, and  over  which  the  restored  Government  of 
Virginia  exercised  no  power  or  control,  its  territory  be- 
ing held  and  occupied  by  the  armies  of  said  Confederate 
States,  and  of  the  State  of  Virginia,  in  opposition  and 
hostility  to  the  said  Government  of  the   United  States, 
and  to  the  said  restored   Government  of  Virginia,  and 
at  the  time  when,  &c.,  the  said  defendant  being  so  en- 
^rolled  in  the  said  fourteenth  regiment  of  the  militia  of 
Virginia,  the  said  regiment,  by  the  order  of  John  Letch- 
'€r,  Governor  of  the  State  of  Virginia,  and  commander- 
vin-chief  of  the  militia  of  said  State,  was  called  into  ac- 
tive service  in  the  then  existing  ciVil  war,  and  he,  the 
said  defendant,  as  one  of  the  members  of  said  regiment, 
was  required  to  engage  in  said  civil  war  as  a  soldier  of 
said  regiment,  under  the  command  of  Wm.  H.  Harness, 
•the  colonel  thereof,  and  said  regiment  and  defendant  as 
^a  member  thereof,  was  made  subject  to  the  orders  of  the 
:  said  Confederate  Government,  and  of  the  officers  in  the 
army  thereof.     And  said   defendant  avers  that  at  the 
rtime  when,  &c.,  the  said  plaintiff  resided  in  the  county 
-of  Hampshire,  in  the  State  of  Virginia,  and  within  the 
>territory  then  held  and  occupied  by  the  armies  of  the 
United  States,  and  within  the  control  and  power  of  the 
XInited  States,  and  within  that  portion  of  the  State  of 
Virginia,  over   which  the  reorganized  Government  of 
Virginia  exercised  control ;  that  said  plaintiff  recognized 
the    reorganized    Government  of  Virginia,  as  the   true 
and  lawful  Government  of  Virginia ;  that  his  fidelity 
was  due    to  said    reorganized    government;    that  he 
claimed  to  be  a  citizen  of,  and  to  owe  allegiance  to,  the 
Gk>vernment  of  the  United  States,  and  vras,  and  claimed 
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to  be,  an  enemy  of  the  said  Confederate  States^  and  of  the  jone^iienii 
State  of  Virginia,  and  her  citizens,  which  were  in  armed'" 
hostility  to  the  United  States,  and  the  reorganized  Gov- 
ernment of  Virginia,  and  that  at  the  said  time  when, 
Ac.,  a  portion  of  the  army  of  the  said  Confederate  States, 
nnder  the  immediate  command  of  Lieutenant  Henry,  of 
the  Charlotte  cavalry,  made  an  incursion  into  the  said 
county  of  Hampshire,  and  within  the  territory  then  held 
and  occupied  by  the  United  States,  by  its  armed  forces, 
with  which  command  the  said  defendant  was  required 
and  commanded  by  the  said  Lieutenant  Henry,  an  officer 
of  the  said  Confederate  States  army,  to  join  himself  as  one 
of  the  militia  of  the  said  lourteenth  regiment  of  Virginia 
militia,  then  in  the  actual  service  of  the  Confederate  States, 
and  to  act  in  concert  therewith,  which  command  said  de- 
fendant could  not  resist,  and  that  at  the  time  when,  &c., 
the  said  Lieutenant  Henry,  so  being  an  officer  in  the 
army  of  the  said  Confederate  States,  and  in  command  of 
the  said  Charlotte  cavalry  to  which  said  defendant  was 
then  and  there  attached  as  a  soldier  in  the  Confederate 
army,  and  of  which  command  he  formed  a  part,  ordered 
and  commanded  the  said  defendant,  and  other  members 
of  said  Charlotte  cavalry,  to  arrest,  seize,  take,  and  im- 
prison the  said  plaintiff  as  an  enemy  of  the  Confederate 
States  and  of  the  State  of  Virginia  then  engaged  in  civil 
war  with,  and  against,  the  United  States,  and  said  defend- 
ant avers  that  the  said  Charlotte  cavalry  to  which  he  was 
then  and  there  attached  at  the  said  time  when,  &c.,  under 
and  by  virtue  of  the  authority  of  said  orders  and  com- 
mand of  the  said  Lieutenant  Henry,  arrested,  seized, 
took,  and  imprisoned  and  carried  away  the  said  plaintiff^ 
as  in  his  said  declaration  set  forth,  as  lawfully  they  might 
do,  which  is  the  same  supposed  trespass  in  the  said  plain- 
tiff's declaration  mentioned ;  without  this  that  he  com- 
mitted any  other  further  trespass/' 

The  second  avers  "that  before  and  at  the  time  when, 
Ac.,  a  civil  war  existed  and  was  being  carried  on  be- 
tween the  United  States  and  a  government  styling  itself 
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jumfSem.  *^^  Confederate  States  of  America,  which  civil  war  was 
Qjj^jyj^i^  before  the  time  when,  &c.,  recognized  by  the  United 
wiiuima.  States  by  the  President's  proclamations  of  April  19th 
and  27th,  1861,  and  by  the  act  of  Congress  of  July  13th, 
1861 ;  that  at  the  time  when,  <&c.,  the  plaintiff  was  a 
citizen  of  the  United  States  residing  in  the  county  of 
Hampshire,  in  the  State  of  Virginia,  and  claimed  to  owe 
allegiance  to  the  United  Slates,  and  recognized  the  re- 
stored Government  of  Virginia  as  the  only  true  and 
rightful  Government  of  the  State  of  Virginia,  and  was 
an  enemy  of  the  said  Confederate  States  of  America ; 
that  said  plaintiff^  was  within  the  territory  held  and  oc- 
cupied in  the  State  of  Virginia  by  the  armies  of  the 
said  United  States  in  opposition  to  the  armies  of  the 
said  Confederate  States  of  America,  the  territorial  bound- 
aries of  the  two  hostile  parties  being  marked  and  de- 
fined by  lines  of  bayonets ;  that  said  defendant  was,  at 
the  time  when,  &c.,  a  resident  of  the  county  of  Hardy, 
in  the  State  of  Virginia;  that  said  county  was  then 
held  and  occupied  by  the  armies  of  the  Confederate 
States,  and  was  controlled  by  the  Government  of  Vir- 
ginia, hostile  to  the  United  States;  that  the  restored 
Government  of  Virginia  did  not  then  and  there  exer- 
cise control  and  authority  in  said  county ;  that  he,  the 
said  defendant,  was  then  and  there  subject  to  the  control 
and  authority  of  the  said  Confederate  Government  and 
the  Government  of  Virginia,  in  armed  hostility  to  the 
United  States;  that  he  was,  before  said  war  and  at  the 
time  of  said  alleged  trespass,  enrolled  as  one  of  the  mi- 
litia of  said  county;  was,  afler  the  commencement  there- 
of, called  into  active  service  against  the  United  States, 
by  the  hostile  Government  of  Virginia,  and  could  not 
resist  that  call,  and  was  under  and  subject  to  the  orders 
of  the  officers  of  the  Confederate  States  army. 

And  said  defendant  further  avers  that  at  the  time 
when,  &c.,  a  portion  of  the  army  of  the  Confederate 
States  under  the  command  of  Lieutenant  Henry,  an 
officer  of  the  Confederate   States  army,  made  an   incur- 
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81011  into  the  said  county  of  Hampshire  and  within  the  janJ^xSinn. 
territory  then  held  and  occupied  by  the  armies  of  the" 
United  States,  with  which  command  the  said  defendant 
was  then  and  there  required  and  commanded  by  said 
Lieutenant  Henry  to  unite  himself,  and  which  he  could 
not  resist,  and  that  at  the  time  when,  &c.,  the  said  Lieu- 
tenant Henry,  so  being  the  officer  in  command  of  that 
portion  of  the  army  of  the  Confederate  States  to  which 
said  defendant  was  then  attached,  and  of  which  he 
formed  a  part,  ordered  and  commanded  the  said  defend- 
ant, and  other  members  of  his  said  command,  to  arrest, 
seize,  imprison,  take  and  carry  away  the  said  plaintiff, 
then  and  there  being  an  enemy  of  the  said  Confederate 
States,  and  within  the  territory  held  and  occupied  by 
the  said  United  States.  And  said  defendant  avers  that 
the  said  plaintiff  was  then  and  there  arrested,  seized, 
taken,  &c.,  under  and  by  virtue  of  said  order,  command 
and  authority  of  said  Lieutenant  Henry,  an  officer  of 
the  Confederate  States  of  America,  then  commanding 
said  expedition,  as  in  the  plaintiff's  declaration  set  forth, 
by  the  members  of  said  command,  as  lawfully  they  might 
do,  and  said  defendant  avers  that  the  said  arrest  and 
capture  was  a  legitimate  act  of  war. 

And  said  defendant   further  avers  that  subsequently, 

to-wit,  on   the day  of  May,  1865,   and   after  the 

time  when,  Ac,  the  President  of  the  United  States  and 
commander-in-chief  of  its  armies,  issued  his  Proclama- 
tion of  Amnesty  in  favor  of  persons  engaged  in  said 
civil  war  against  the  United  States,  relieving  them  from 
all  the  consequences  of  their  legitimate  acts  of  war 
during  the  same,  and  that  he,  the  said  defendant,  on  the 
day  of  August,  1865,  availed  himself  of  the  bene- 
fits of  said  Amnesty  Proclamation,  took  the  oath  there- 
by prescribed,  and  he  avers  that  the  said  alleged  tres- 
passes are  thereby  discharged,  condoned  and  panloned, 
and  said  defendant  avers  that  he  committed  no  further 
or  other  trespass  against  said  plaintiff.^' 
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jttii?Tenn.  ^^  ^^^  thiFty-first  day  of  October,  1867,  the  cause 
^jj^^^j^^^ — having  been  continued  from  term  to  term,  either  gener- 
wimwDB.  ^'^y  ^^  **  ^^^  ^^^^^  ^^  *^^  defendant,  ihe  plaintiff  ap- 
peared and  demurred  to  the  two  special  pleas  of  the  de- 
fendant, filed  April  21,  1866,  in  which  demurrer  the  de- 
fendant joined,  and  the  court  adjudged  the  said  pleas  in- 
sufficient in  law  and  sustained  the  demurrer.  At  the  same 
time  the  court  proceeded  to  dispose  of  the  defendant's 
demurrer  to  the  plaintiffs  special  replication  to  the  de- 
fendant's special  plea,  filed  September  22,  18^)6,  and, 
**upon  the  principle  of  going  up  to  the  first  fault,"  the 
court  considered  that  the  said  plea  is  not  sufficient  in 
law,  and,  thereupon  that  the  same  be  quashed. 

On  the  12th  day  of  June,  1868,  the  cause  having  been 
continued  from  term  to  term,  either  generally  or  at  de- 
fendant's costs,  a  jury  was  sworn  in  the  cause,  and 
on  the  next  day  they  rendered  a  verdict  finding  the  de- 
fendant guilty,  and  assessing  the  plaintiff's  damages  at 
$1,340.  The  record  does  not  show  that  the  jury  was 
sworn  to  try  any  issue,  or  to  assess  damages. 

On  the  18th  day  of  June,  1868,  the  defendant  moved 
to  set  aside  the  verdict  of  the  jury  and  grant  him  a  new 
trial,  which  motion  the  court  overruled  and  rendered 
judgment  on  the  verdict  of  the  jury  aforesaid,  and  for 
the  amount  of  damages  assessed  by  the  jury,  as  afore- 
said, with  legal  interest  thereon  from  June  13,  1868, 
and  the  costs  in  said  circuit  court  expended. 

On  the  trial  of  the  cause  the  defendant  tendered  three 
several  bills  of  exception  to  certain  opinions  of  the 
court  given  upon  the  trial. : 

The  first  avers  "that  upon  the  trial  of  the  issue  in  this 
cause  the  plaintiff,  to  support  the  issue  on  his  part,  with- 
out having  offered  any  other  evidence,  introduced  Abra- 
ham Ashby,  a  witness,  and  proposed  to  prove  by  him 
that  in  the  latter  part  of  November,  1861,  and  about  2 
or  3  o'clock  in  the  afternoon,  he  fell  in  with  some  eight 
or  ten  men  about  five  miles  from  Moorfield,  going  in 
the  direction  of  the  residence  of  the  plaintiff,  among  whom 
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was  the  defendant^  who  was  armed  with  a  revolver,  and  j„n«*Tinn. 
that  the  witness  traveled  with  them  about  ten  or  twelve" 


Cmkadon 

miles,  and  parted  with  them  about  that  distance  from  the  wiuums. 
residence  of  the  plaintiff,  whom  he  left  going  in  that  di- 
rection, and  that  whilst  the  witness  was  so  traveling 
along  with  such  persons,  one  Charles  Lobb,  Joseph  Van- 
dever,  and  some  other  person  of  the  party,  but  not  the 
defendant,  said  they  were  going  after  the  Carskadons, 
though  at  the  time  this  was  said  the  witness  did  not 
know  where  the  defendant  was,  or  whether  he  heard  or 
could  have  heard  what  they  said,  but  that  he  was  some- 
where along  the  road  with  some  of  the  party.  To  the  intro- 
duction and  proof  to  I  he  jury  of  the  said  statement  of  the 

Charles  Lobb,  Joseph  Vandever,  and  another  above 

mentioned,  the  defendant,  by  his  counsel,  objected,  but  his 
said  objection  was  overruled,  and  after  the  said  state- 
ment had  been  proved  to  the  jury  by  the  plaintiff,  the 
defendant  on  cross-examination  of  the  said  witness,  ask- 
ed him  to  state  whether  the  said  defendant,  at  the  time 
theyjwere  so  traveling  along  the  road,  as  aforesaid,  with 
the  said  party,  said  anything  about  where  he  was  going,, 
or  the  purpose  for  which  he  was  going ;  if  so,  state  what 
he  said  :  to  this  question  the  plaintiff,  by  his  counsel,, 
objected,  and  his  said  objection  was  sustained  by  the 
court,  and  the  witness  was  not  permitted  to  answer  the 
same  ;  to  which  said  judgment  of  the  court  in  overrul- 
ing the  objection  of  the  defendant  and  permitting  the 
witness  to  give  the  above  statement  of  the  said  Charles 
Lobb,  Joseph  Vandever  and  another,  to  the  jury,  and  that 
of  sustaining  the  objection  of  the  plaintiff  before  men- 
tioned, to  the  inquiry  of  the  defendant  as  to  what  wfs 
said  by  him  as  aforesaid,  the  defendant,  by  his  counsel,, 
excepts.^' 

The  second  avers  ''that  upon  the  trial  of  the  issue  in 
this  cause,  the  plaintiff,  to  support  the  same  on  his  part,, 
introduced  John  B.  Carskadon,  a  witness,  and  asked 
him  to  state  to  the  jury  the  kind  and  quality  and  quan- 
tity of  food  that  was  furnished  to  the  plaintiff  whilst  he 
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jQiMfTerm.  ^^^  detained  as  prisoner  in  the  town  of  Staunton^  Vir- 
Qi^^jj^^ — ginia.  To  this  question  the  defendant,  by  his  counsel, 
wiiLams.  objected,  because  the  same  was  irrelevant,  and  because 
there  was  no  averment  in  the  declaration  that  improper, 
unwholesome  or  insufficient  food  was  furnished  the 
plaintiff,  but  the  said  objection  was  overruled,  and  the 
witness  permitted  to  answer  and  make  such  statement, 
merely  to  show  the  character  of  the  imprisonment,  and 
who  did  state  that  the  said  plaintiff  was  furnished  very 
poor  food,  and  in  quantity  not  more  than  half  of  w)iat 
was  sufficient ;  that  among  the  food  furnished,  witness 
believed  was  horse  meat.  To  the  judgment  of  the  court 
in  overruling  the  said  objection  of  the  defendant,  and 
permitting  the  said  witness  to  answer  and  make  such 
statement  to  the  jury,  the  defendant,  by  his  counsel,  ex- 
cepts." 

The  third  avers  that  "be  it  remembered,  that  after  the 
jury  had  rendered  their  verdict  in  this  cause,  the  defend- 
ant moved  the  court  to  set  aside  the  same  and  grant 
him  a  new  trial,  because  the  same  was  contrary  to  the 
evidence,  and  because  the  damages  assessed  by  the  said 
jury  were  excessive,  which  said  motion  the  court  over- 
ruled and  entered  judgment  upon  the  said  verdict.  To  the 
overruling  of  said  motion  and  giving  judgment  on  said 
verdict,  the  defendant,  by  his  attorney,  excepts,  and 
prays  that  these  his  exceptions  may  be  signed,  sealed, 
and  made  a  part  of  the  record  of  this  cause,  which  is 
done  accordingly ;  and  thereupon  the  court  preceded, 
upon  the  motion  of  the  said  defendant,  to  certify  the 
facts  proven  upon  the  trial,  as  follows,  to-wit :  That  in 
the  latter  part  of  November,  1861,  about  eleven  o'clock 
at  night,  a  number  of  men  came  to  the  house  of  the 
plaintiff,  then  in  the  county  of  Hampshire,   Virginia, 

and  now  in  county  of ,  in  the  State  of  West  Vir* 

ginia,  and  called  the  plaintiff  to  the  door  and  arrested  him 
and  carried  him  to  Mooreiield,  and  from  thence  to  Staun- 
ton, Augusta  county,  Virginia,  and  there  imprisoned  him 
in  a  jail  and  detained  him  there   for  about  two  weeks; 
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and  after  about  five  weeks  from  the  time  of  his  arrest  june'rinii. 
released  him ;  that  the  number  of  persons  along  with  c^,„i^^ 
those  who  made  the  capture  was  about  twenty ;  that  on  wnTu«« 
the  day  preceding  the  night  of  the  capture  or  arrest  of 
the  plaintiff,  the  defendant  was  seen  on  the  road  leading 
from  Moorefield  to  the  house  of  the  plaintiff  in  company 
with  a  party  of  eight  or  ten  Confederate  soldiers,  all  go- 
ing the  same  direction  from  Moorefield  towards  the 
plaintiff^s  house  aforesaid ;  that  defendant  was  armed 
with  a  pistol,  and  pretty  much  as  the  others  were  armed, 
and  that  whilst  the  defendant  was  so  on  the  said  road 
going  towards  the  plaintiff's  house  with  the  said  soldiers, 
some  of  the  said  party  (but  not  the  defendant)  said  that 
they  were  going  to  capture  the  Carskadons ;  that  the 
defendant  at  the  time  the  plaintiff  was  captured  was  on 
horse-back  in  the  road,  near  the  house  where  the  plaintiff 
was  captured ;  that  he  had  accompanied  the  party  who 
captured  the  plaintiff  from  near  Moorefield  to  the  place 
of  the  capture,  and  some  twelve  or  fourteen  miles  back 
on  their  return,  at  which  last  place  the  defendant  left 
them ;  that  the  forces  who  made  the  capture  were  com- 
manded by  Lieutenant  Henry,  of  the  Charlotte  cavalry, 
and  was  principally  composed  of  said  cavalry  ;  that  de- 
fendant did  not  belong  to  said  cavalry,  but  did  belong 
to  the  14th  regiment,  Virginia  militia,  then  in  actual 
service ;  that  the  said  party  of  men  with  whom  the  said 
defendant  was  so  seen  on  the  way  from  Moorefield,  was 
a  scouting  party  under  command  of  a  lieutenant  whose 
object  was  to  obtain  information  ;  that  the  defendant, 
for  his  personal  safety,  kept  in  company  with  said  scout- 
ing party  who  were  behind  the  Federal  lines ;  that  there 
was  at  the  time  a  considerable  force  of  Federal  soldiers 
at  Romney,  a  few  miles  from  where  the  said  capture  was 
made ;  that  the  plaintiff  was  taken  into  custody  by  some 
of  said  company  of  Confederate  soldiers,  but  not  by  the 
defendant;  but  it  was  proven  by  a  witness,  Bailey,  who  was 
captured  at  the  same  time,  that  he  was  captured  by  the 
defendant  Williams,  and  a  man  by  the  name  of  Vandever, 
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janeTerm.  ^^^  ^^  ^^  *'^  provcn  by  Joscph  V.  WilUams,  one  of 
ci^„ij^on  ^^^  command,  that  Lieutenant  Henry  and  Joseph.  V, 
wiiuam^.  Williams  captured  the  said  Bailey,  and  that  the  defend- 
ant was  not  present,  but  was  out  in  the  road  about  two 
hundred  yards  off  between  the  plaintiff's  house  and  said 
Bailey's.  That  the  order  to  capture  the  plaintiff  waa 
given  about  200  or  300  yards  from  the  house  in  which 
the  plaintiff  then  was;  that  the  night  was  rainy  and 
dark  at  times,  at  other  times  it  could  be  seen  that  there 
was  a  moon  ;  that  at  the  same  time  the  plaintiff  was  sa 
captured,  John  R.  Carskadon  was  also  captured  by  the 
same  men,  or  a  portion  of  them  ;  that  they  were  both 
carried  off  together  with  said  Bailey ;  that  the  said  Cars- 
kadons  were  not  personally  acquainted  with  the  defend- 
ant; that  they  had  never  seen  him  to  know  him;  that 
about  ten  or  twelve  miles  from  where  they  were  so  cap- 
tured, the  guard  of  the  said  John  R.  was  changed ;  that 
from  something  said  by  said  guard  the  said  John  R.  was 
induced  to  think  that  the  man  who  was  then  guarding 
him  and  who  continued  along  with  him  for  a  distance  of 
from  three  to  six  miles  was  the  defendant;  that  whilst 
the  said  John  R.  was  so  riding  along  with  the  said 
guard,  so  supposed  by  him  to  be  the  defendant  or  some 
one  in  the  neighborhood,  he,  the  said  John  R.  Carska-^ 
don,  noticed  particularly  the  face  of  his  said  guard,  with 
a  view  to  recognize  him  in  the  future  ;  that  the  said  John 
R.  did  not  see  the  person  so  guarding  him  again  until 
the  latter  part  of  the  summer,  or  early  in  the  fall,  of  1862: 
or  1863,  when  he  casually  met  a  man  on  the  railroad 
track,  at  New  Creek,  walking,  when  and  where  it  sudden- 
ly flashed  across  his,  the  said  John  R's  mind,  that  it  was 
the  same  person  whose  face  and  features  he  had  so  no- 
ticed as  aforesaid,  when  guarding  him  as  aforesaid,  and 
who  he  then  learned  was  the  defendant  Williams.  The 
defendant  proved  by  his  own  oath,  &c.,  that  he  was  not 
connected,  in  any  way  or  manner,  with  the  capture  or  car- 
rying away  or  imprisonment  of  the  said  plaintiff  or  the 
said  Bailey,  and  did  not  go  with  said  company  of  Confed- 
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erate  soldiers  for  this  purpose,  and  was  not  while  with  j„ni*?^nn. 
them  under  its  orders  or  command." 

In  view  of  the  importance  of  the  principles  adjudi- 
cated in  this  case  the  reporter  has  deemed  it  proper  to 
incorporate  into  the  statement  of  the  case  the  pleadings 
at  length.  He  is  not  aware  that  the  forms  of  pleadings 
in  such  cases  are  to  be  found  in  any  work  on  pleading, 
or,  indeed,  in  any  treatise,  or  volume  of  reports. 

Caleb  Boggess  for  appellant. 

C  ir.  B.  AU'won  and  William  G.  Brown  for  appellee. 

Moore,  JuDop: 

This  is  an  appeal  taken  by  Strother  M.  Williams, 
from  the  rulings  of  the  circuit  court  of  Preston  county, 
in  an  action  of  trespass  on  the  case,  instituted  by  Cars- 
kadon  against  him,  for  assault  and  battery,  and  false  im- 
prisonment. 

The  first  question  of  error  assigned  is  the  overruling 
the  demurrer  to  the  declaration. 

Technically,  at  common  law,  the  declaration  would  not 
be  strictly  correct,  but  under  the  liberality  of  our  stat- 
ute, there  is  nothing  omitted  in  the  declaration  "  so  ^k- 
sential  to  the  action  (or  defence,)  that  judgment,  accord- 
ing Id  law  and  the  very  right  of  the  cause,''  could  not 
be  given.  It  is  sufficient,  in  substance,  to  make  fully 
known  the  cause  of  action  which  the  defendant  is  to 
answer  to,  and  to  enable  the  court  to  give  judgment  ac- 
cording to  law  and  the  very  right  of  the  cause.  The  de- 
murrer was  properly  overruled. 

To  the  declaration,  the  defendant,  in  addition  to  the 
plea  of  the  general  issue,  filed  two  special  pleas  in  writ- 
ing, to  which  the  plaintiff  filed  a  special  replication,  and 
upon  demurrer  to  the  replication,  by  the  defendant,  the 
court,  acting  upon  the  principle  of  going  back  to  the 
first  fault  in  pleading,  as  insisted  on  by  the  plaintiff  in 
the  argument  of  the  demurrer,  held  the  special  pleas  in- 
sufficient  in   law,  and   quashed   them.     The   pleas,  no 
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doubt,  were  intended  to  be,  what  have  commonly  been 
"designated  in  our  courts,  pleas  of  belligerent  rights. 
They  are  not  sufficiently  specific  for  that  purpose,  but 
are  defective  in  allegations  material  to  a  plea  of  that 
kind.  The  pleas  do  not  indicate  that  he  acted  in,  or  was 
connected  with  the  matters  complained  of,  but  allege 
that  others  committed  the  trespass  complained  of,  namely : 
"  The  said  Confederate  soldiers,  under  the  command  of 
said  Lieutenant  Henry,  did,  at  the  time  when,  &c.,  in 
said  declaration  mentioned,  from  within  the  territory  oc- 
cupied by  the  said  United  States  of  America,  take  and 
carry  away,  as  a  prisoner,  the  said  plaintifi,  <fec."  If  the 
trespass  was  committed  by  other  parties  than  the  defend- 
ant, the  fact  could  have  been  proven  under  the  general 
issue — the  plea  of  ^^not  guilty ;"  and  these  two  special 
pleas,  framed  as  they  are,  amount  to  nothing  more  than 
general  issue  pleas ;  and  as  the  proper  form  for  the  gen- 
eral issue  to  such  complaint  is  "  no<  ^rwi'fty,"  and  that 
plea  had  already  been  put  in,  the  court  did  not  err  in 
quashing  them. 

Afterwards,  leave  having  been  given,  by  consent,  to 
the  defendant,  to  file  additional  pleas,  the  defendant,  on 
the  twenty-first  day  of  April,  1866,  filed  two  pleas,  in 
writing,  which  were  demurred  to  by  the  plaintiff,  and 
the  court  sustained  the  demurrer,  and  the  pleas  were  re- 
jected. 

The  pleas  were  in  bar  of  the  action,  and  commonly 
called  pleas  of  belligerent  rights.  They  are  proper  in 
form  and  substance,  and  were  rejected  no  doubt,  under 
the  rulings  of  the  Supreme  Court  of  Appeals  in  this 
State,  which  has  heretofore  held  that  such  pleas  were 
not  admissable  in  actions  similar  to  this. 

The  concession  of  belligerent  rights  was  made  by  the 
National  Government,  in  all  its  departments,  to  those  of 
the  Confederate  side,  in  the  late  civil  war,  and  the  recog- 
nition of  that  concession  by  the  nations  of  the  earth,  to- 
gether with  acts  of  the  Legislature  and  the  provis- 
ions of  the  Constitution  of  this  State  to  the  same  effect. 
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demand  of  the  Judiciary  of  this  State  a  similar  recogni-  junJf?ir». 
tion.     Those  rights  having  been  recognized  and  acted — ^^^^^^^^^ 
upon   by    the    Federal    authorities   in   their    struggle    wimimfc 
against  the   Confederate    powers,   must  be   recognized 
and  admitted  by  the  Judiciary  of  this  State  now.     If 
the  defendant  acted  in  conformity  with  military  authority 
and  in  execution  of  a  military  order,  the  act  must  be 
considered  a  belligerent  act,  in  the  legal  import  of  the 
term,  and  he  is  not  liable  to  a  civil  action. 

The  pleas  being  proper  in  themselves,  but  having  been 
rejected  in  consequence  of  the  rulings  of  the  Supreme 
Court,  which  were  wrong  in  principle,  and  which  misled 
the  circuit  court,  the  defendant  should  be  permitted  to 
file  the  pleas. 

As  to  the  sixth  error  assigned,  viz :  That  "  the  court 
erred  in  swearing  the  jury  ^according  to  late/  and  not 
to  try  the  issue.' " 

The  proper  way  is  to  swear  the  jury  to  try  the  issue 
joined,  and  the  record  should  show  it.  But  as  the  rec- 
cord  in  this  case  shows  that  the  defendant  was  present  at 
the  time,  it  must  be  presumed  that  the  jury  were  sworn 
to  try  the  issue  joined,  as  the  defendant  took  no  excep- 
tion, then,  to  the  mode  of  swearing,  and  the  record  says 
they  were  sworn  according  to  law;  the  objection  after 
verdict,  comes  too  late. 

The  seventh  assignment  of  error  is  to  the  rulings  of 
the  court  as  set  out  in  the  first  bill  of  exceptions.  The 
plaintiff  introduced  the  witness  Ashby  and  proposed  to 
prove  by  him,  that  in  the  latter  part  of  November,  1861, 
and  about  two  or  three  o'clock  in  the  afternoon,  he  fell 
in  with  some  eight  or  ten  men  about  fifteen  miles  from 
Moorefield,  going  in  the  direction  of  the  residence  of  the 
plaintiff,  among  whom  was  the  defendant,  who  was  armed 
with  a  revolver,  and  that  the  witness  traveled  with  them 
for  about  ten  or  twelve  miles,  and  parted  with  them 
about  that  distance  from  the  residence  of  the  plaintiff*, 
whom  he  left  going  in  that  direction,  and  that  whilst  the 
witness  was  so  traveling  along  with  such  persons,  one 
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june^Term.  Charlcs  Lobb,  Joscph  Vandever,  and  some  other  j>erson 
Qtfskadon  ^^  *^^  P^^^y?  but  DOt  the  defendant,  said  they  were  go- 
wiiuanift.  ^°g  ^ft^r  ^^^  Carskadons,  though  at  the  time  this  was 
said  the  witness  did  not  know  where  the  defendant  was, 
or  whether  he  heard  or  could  have  heard  what  they  said, 
but  that  he  was  somewhere  along  the  road  with  some  of 
the  party. 

The  defendant  objected  to  the  introduction  and  proof 
to  the  jury  of  the  said  statements  of  J^bb,  Vandever 
and  another,  but  the  court  admitted  the  proof  of  the 
statements. 

The  admission  of  such  evidence  was  not  proper,  be- 
cause no  foundation  had  been  laid,  by  proof,  to  establish, 
prima  facie,  the  fact  of  conspiracy,  or  combination  be- 
tween the  parties.  Nor  does  it  appear  that  the  evidence 
was  admitted  by  the  court,  for  the  sake  of  convenience, 
upon  the  prosecutor  undertaking  to  furnish  such  proof 
in  a  subsequent  stage  of  the  cause. 

I  think  the  admission  of  the  evidence  of  those  decla- 
rations was  not  in  accordance  with  the  rules  established 
in  such  cases,  and  the  court  therefore  erred.  1  Green. 
Ev.  sec.  111. 

Had  it  been  proper  to  have  admitted  proof  of  those 
declarations,  then  the  court  would  have  erred  in  its  re- 
fusal to  admit  the  declarations  of  defendant,  afterwards 
asked  for  on  the  cross-examination,  because  in  such  a 
state  of  the  case  his  declarations  would  have  been  part 
of  the  re«  ^este,  and  certainly  necessary  to   his  defence. 

The  court  also  erred  in  admitting  proof  of  the  kind 
and  quality,  &c.,  of  the  food  furnished  plaintiff  while  in 
prison;  because  there  was  no  allegation  in  the  declara- 
tion to  give  the  defendant  notice  of  such  a  special  dam- 
age, and  the  law  does  not  necessarily  imply  that  the 
plaintiff  sustained  such  damage  from  the  acts  as  alleged  in 
the  declaration.  In  1  Ch. PI.  6  Am.  ed. pp.  371, 440-444, 
it  is  said :  "  Thus  in  an  action  of  trespass  and  false  impris- 
onment, where  the  plaintiff  offered  to  give  in  evidence,  that 
during  his  imprisonment,  he  was  stinted  in  his  allowance 
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of  food,  he  was  not  permitted  to  do  so,  because  that  fact 
was  not,  as  it  should  have  been,  stated  in  his  declara-    cankidon 
tion;''   and   in   a  similar  action,  it  was  held  "that  the    wultoms. 
plaintiff  could  not  give   evidence  of  his  health   being 
injured   unless  specially   stated."     Mr.   Greenleaf  lays 
down  the  same  doctrine  in  his  Treatise  on  Evidence. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
circuit  court  is  erroneous,  and  should  be  reversed  with 
costs,  the  cause  remanded  and  a  new  trial  awarded,  the 
demurrer  to  the  belligerent  rights  pleas  overruled  and 
the  plaintiff  required  to  reply  to  the  said  pleas,  and  the 
cause  to  proceed  under  the  principles  here  adjudicated. 

The  other  Judges  concurred. 

JuiKJMEXT  Reversed  and  Cause  Remanded. 

Note  by  the  Reporter. — At  the  same  term  the 
principles  adjudicated  in  the  foregoing  decision  were  af- 
firmed in  the  case  of  John  R.  Carskadon  t?.  same  defend- 
ant, on  an  appeal,  by  defendant,  from  the  judgment  of  the 
circuit  court  of  said  Preston  county. 
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WHBBUNG, 

jtJ^rina.  ^^s  Company  v.  Wheeling. 


7     22 
1.2—2  July  22,  1878. 

JLJ^*  1.  The  provision  of  section  2,  of  chapter  124,  of  the  Code,  as  amend- 

^  3^5  ed  in   1871,  "that  process  shall  be  returnable  within  ninety  day» 

y      ^  from  its  date,"  is  applicable  to  a  summons  in  unlawful  detainer. 

61        822 

—  2.  Such  a  summons,  returnable  to  a  term  of  the  circuit  court,  not  ex- 

pressly to  the  first  day,  or  to  any  day  thereof^  upon  the  authority 
of  a  case  decided  by  the  Court  of  Appeals  of  Virginia,  is  good. 

8.  "When  a  summons  in  unlawful  detainer  is  returnable  to  the  first  day 
of  a  term  of  the  circuit  court,  or  to  the  court  generally,  when 
that  is  equivalent  to  the  first  day  of  the  term,  it  is  not  necessary 
that  the  court  should  make  any  order  to  docket  the  case. 

This  wad  an  appeal,  by  the  plaintiff  below,  from  the 
judgment  of  the  circuit  court  of  Ohio  county,  rendered 
on  the  thirty-first  day  of  October,  1872.  The  Hon. 
Thayer  Melvin,  Judge  of  the  First  Judicial  Circuit,  pre- 
sided at  the  trial  of  the  cause. 

On  the  sixteenth  day  of  June,  1871,  the  Wheeling 
Gas  Company  sued  out  of  the  Clerk's  office  of  said  cir- 
cuit court  of  Ohio  county,  a  summons  in  unlawful  de- 
tainer, against  the  city  of  Wheeling,  Andrew  J.  Swee- 
ney, Michael  Reilly,  William  B.  Simpson,  George  W. 
Jeffers,  Perry  Tracy  and  William  Newton  Tracy,  com- 
manding the  said  defendants  to  appear  before  the  circuit 
court  aforesaid,  "a<  the  term  thereof  to  be  commenced  in  the 
month  of  October  next/'  (which  was  the  third  Monday  of 
October  and  the  sixteenth  day  of  the  month),  to  shew 
cause  why  they  unlawfully  withheld  possession  from  the 
said  plaintiff*,  of  certain  lots  and  parts  of  lots,  situated  in 
said  city,  and  particularly  described  in  the  summons.  The 
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cause  was  entered  on  the  trial  docket  of  said  court,  for  jun^ia,. 
trial^on  the  sixteenth  day  of  October,  1871,  that  being  og^ownpwiy. 
the  first  day  of  the  October  term,  and  was,  subsequently,  wiK^wg. 
continued,  generally,  for  the  term.  The  cause  was  con- 
tinued, pursuant  to  the  statute,  without  any  special  order 
therefor,  from  term  to  term  until  the  October  term,  1872, 
when  the  defendants  appeared  and  craved  oyer  of  the  said 
summons,  and  moved  the  court  to  quash  the  same,  which 
motion  the  court  sustained  and  dismissed  the  said  cause 
at  the  costs  of  the  plaintiff.  To  this  ruling  and  opinion 
the  plaintiff  excepted  and  tendered  its  bill  of  exceptions, 
which  was  signed  and  made  a  part  of  the  record.  It  is 
not  deemed  necessary  to  further  allude  to  said  bill  of  ex- 
ceptions as  the  substance  of  the  same  is  hereinafter  set 
forth.  The  statutes  alluded  to  in  the  opinion  of  the  court 
are  sufficiently  set  forth  therein. 

James  8.  Wheaty  Daniel  Lamb  and  Joseph  H,  Pendleton, 
for  the  appellant. 

C.  W.  B.  Allison  and  George  W.  Jeffers,  for  the  appellees. 

Hoffman,  Judge: 

Chapter  124  of  the  Code  relates  to  "process  and  the 
order  of  publication."  The  first  division  relates  to 
"process  generally."  In  the  year  1871,  section  2  was 
amended  and  re-enacted  so  that  it  is  as  follows : 

"Process  from  any  court,  whether  original,  mesne  or 
final,  may  be  directed  to  the  sheriff  of  any  county,  ex- 
cept that  process  against  a  defendant  (unless  a  railroad, 
canal,  turnpike,  telegraph  company  or  insurance  compa- 
ny be  defendant)  to  answer  any  action  brought  under 
the  second  section  of  chapter  123,  shall  not  be  directed 
to  an  officer  of  any  other  county  than  that  wherein  the 
action  is  brought.  Any  process  may  be  executed  on,  or 
before,  the  return  day  thereof.  If  it  appear  to  be  duly 
served,  and  good  in  other  respects,  it  shall  be  deemed 
valid,  although  not  directed  to  any  officer,  or  if  directed 
to  an  officer,  though   executed  by  any  other  to  whom  it 
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juul?Term.  ^^g^^  lawfuUy  havc  been  directed.  Process  to  com- 
oaaCompiny  "^^^^^  suits,  iDcluding  writs  of  sctre  facias,  mandamuSy 
Wheeling,  prohibition  and  the  alias  or  other  process,  when  the 
original  is  returned  not  executed,  may  also  be  served  by 
any  credible  person ;  and  the  return  of  such  person,  ver- 
ified by  his  affidavit,  shall  be  evidence  of  the  manner 
and  time  ol  service.  Any  process  shall  be  returnable 
within  ninety  days  after  its  date,  to  the  court  on  the 
first  day  of  a  term,  or  in  the  clerk's  office,  to  the  first 
Monday  in  a  month,  or  to  some  rule  day,  except  as  fol- 
lows: A  summons  for  a  witness  shall  be  returnable  on 
whatever  day  his  attendance  is  desired,  and  an  order  of 
attachment  may  be  returnable  to  the  next  term  of  the 
court,  although  more  than  ninety  days  from  the  date  of 
the  order,  and  process  awarded  in  the  court  may  be  re- 
turnable as  the  court  may  direct." 

Chapter  89  relates  to  "summary  remedy  for  unlawful 
entry  and  detainer,''  in  the  circuit  court.  Sections  1  and 
2  are  as  follows : 

"1.  If  any  forcible  or  unlawful  entry  be  made  upon 
lands,  or  if  when  the  entry  is  lawful  or  peaceable,  the 
tenant  shall  detain  the  possession  of  land  after  his  right 
has  expired,  without  the  consent  of  him  who  is  entitled 
to  the  possession,  the  party  so  turned  out  of  possession, 
no  matter  what  right  or  title  he  had  thereto,  or  the  party 
against  whom  such  possession  is  unlawfully  detained,  may 
within  three  years  after  such  forcible  or  unlawful  entry, 
or  such  unlawful  detainer,  sue  out  of  the  clerk's  office  of 
the  circuit  court  of  the  county  in  which  such  land,  or  some 
part  thereof,  may  be,  a  summons  against  the  defendant 
to  answer  the  complaint  of  the  plaintiff,  that  the  defend- 
ant is  in  the  possession  and  unlawfully  withholds  from 
the  plaintiff  the  premises  in  question  (describing  the 
same  with  convenient  certainty) ;  and  no  other  declara- 
tion shall  be  required. 

"2.  The  summons  may  be  returnable  to  and  the  case 
heard  and  determined  at  any  term  of  such  circuit  court. 
Such  summons  shall  be  served  at  least  ten  days  before 
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the  return  day  thereof.     If  the   defendant  appear,  he  j^ne^Term. 
shall  plead  to  the  summons,  and   his  plea  shall    be  ^not  ^^  company 
guilty.'    Upon  this  issue,  or  upon  the  return  of  the  first,    'vnieeUng. 
or  aoy  subsequent  summons,  'executed/  if  the  defendant 
fail  to  plead,  a  jury  shall  be  impanelled  to  try    whether 
he  unlawfully  withholds  the   premises   in   controversy. 
Such  cause  shall  have  precedence  for  trial  over  all  other 
civil  causes  on  the  docket." 

Section  2  of  chapter  124  is  general  in  its  operation — 
applicable  to  any  action,  suit  or  proceeding  in  which  a 
summons  or  other  process  issues  from  a  court,  unless 
some  legal  provision  excludes  it  from  operation  in  a 
special  class  of  cases.  The  proceeding  for  forcible  or 
unlawful  entry  or  unlawful  detainer,  is  an  action  in  which 
such  process  is  issued. 

Even  under  former  law,  when  the  proceeding  was  in- 
stituted by  a  warrant  from  a  justice  of  the  peace,  requir- 
ing an  officer  to  summon  the  wrong-doer  to  appear  be- 
fore two  justices  of  the  peace,  who,  by  that  authority, 
should  hold  a  court  to  try  the  complaint,  it  was  held 
that  the  proceeding  was  an  action  subject  to  a  statute 
applicable  to  civil  actions  generally.  Harrison  v.  Mid- 
dldon.  11  Gratt.  527;  Kincheloe  v,  Tracewelly  Id.  587. 
When,  by  subsequent  legislation,  it  was  provided  that 
the  proceeding  should  be  commenced  by  a  summons  sued 
out  of  the  clerk's  office  of  the  circuit  court,  and  that  the 
case  should  be  heard  and  determined  by  that  court,  if 
there  had  been  doubt  on  the  subject  before,  none  can 
now  remain,  that  the  proceeding  was  and  is  an  action,  to 
which  general  statutory  and  judicial  regulations  of  prac- 
tice are  applicable,  except  so  far  as  they  may  be  exclud- 
ed by  special  provisions. 

Section  2  of  chapter  124  prescribes  to  whom  process 
may  be  directed,  by  whom  and  when  it  may  be  served 
and  returned,  how  the  return  shall  be  verified;  and  with- 
in what  time  and  to  what  day  of  a  term  of  the  court,  or 
rules  in  the  office,  it  shall  be  returnable.  So  comprehen- 
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juiwTerm.  ^^^^  ^^^  ^*  intended  that  these  provisions  should  be   re- 

<Ha  companyrs*^^®^^  ^^^^  **  ^^^  deemed  proper  to  annex  a  special  ex- 

wheciing.    ception  to  exclude  a  summons  for  witnesses,  an  order  of 

attachment  and  process  awarded   in  court,    from  the 

rigid  operation  of  the  statute,  and  subject  such  process 

to  the  discretionary  action  of  the  court. 

The  section  requires  that  process  shall  be  returnable 
within  ninety  days  after  its  date.  This  provision  ap- 
plies to  a  summons  in  unlawful  detainer,  which  is  such 
process. 

At  the  first  reading  of  section  2  of  chapter  89,  it 
strikes  the  mind  forcibly  that  it  was  intended  to  authorize 
the  summons  to  be  returnable  to  any  term  of  the  circuit 
court^  without  regard  to  the  provisions  of  section  2  of 
chapter  124,  requiring  that  the  process  shall  be  returna- 
ble within  ninety  days  from  its  date.  But  a  careful  exam- 
ination of  the  subject  enforces  upon  the  understanding  a 
different  construction. 

As  far  back  in  the  last  century  as  I  have  examined 
the  legislation  on  the  subject,  and  thence  till  the  Code  of 
1849  took  effect,  process  to  commence  actions  and  suits 
in  the  General  Court,  County  Courts,  District  Superior 
Courts,  County  Superior  Courts,  High  Court  of  Chancery 
and  Circuit  Superior  Courts  of  Lawand  Chancery — all  the 
courts  of  record  in  the  State  having  origi  nal,  legal  or  equit- 
able jurisdiction,  were  by  law  required  to  be  made  return- 
able to  the  first  or  some  other  day  of  the  next  term  of  the 
court  after  the  date  of  the  process,  or  the  first  quarterly 
term  of  the  county  court,  or  some  previous  rule  day. 
Such  process  was  never,  during  the  period  referred  to, 
returnable  at  a  time  beyond  the  first  term  of  the  court 
after  its  issuance.  Under  the  code  of  1849,  the  process 
was  returnable,  as  according  to  the  law  of  this  State  al- 
ready quoted,  it  is  returnable. 

What  is  here  said  is  true,  not  only  as  to  process  in 
personal  actions,  but  to  the  writ  of  right. 

In  the  year  1813,  the  warrant  of  forcible  or  unlawful 
entry  or  detainer,  was  made  returnable  not  less  than  ten. 
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nor  more   than  twenty,  days  after  its  date.     This  con-  j^^rirm, 
tinned  to  be  the  law,  till,  in  the  year  1849,  in  the  Code,  c,MComptmf. 
and  in  the  year  1867,  the   same  provision   was  enacted,    whtSing. 
which,  in  1S69,  was  adopted  as  a  part  of  the  Code  of  this 
State, — except  that  by  the  Code  of  Virginia   the  sum- 
mons was  returnable  to,  and  the  cause  heard  in,  the  coun- 
ty court;  and  by  the   act  of  1857,  the  county  or  circuit 
court ;  whereas,  by  the  law  in  the   Code   of  this  State, 
the  summons,  when  not  brought  before  a  justice,  is  return- 
able, and  the  case  heard  and   determined,  in  the  circuit 
court. 

Unquestionably  there  should  be  a  legislative  limit  ta 
the  time  within  which  a  summons  in  forcible  or  unlaw- 
tnl  entry  or  unlawful  detainer  shall  be  returnable.  Oth- 
erwise a  party  might  require  another  to  appear  and  an- 
swer at  any  time  that  he  might  fix,  however  remote,  no 
matter  how  inconvenient,  by  change  of  residence  or 
other  circumstance,  it  may  have  become  for  him  to  do 
so.  Thus  it  would  be  in  the  power  of  one  party  to 
delay  another  and  keep  him  in  suspense  for  years,  or  to 
wait  till  under  the  statute  the  time  was  about  to  expire 
within  which  he  might  institute  the  proceeding;  and 
then  have  the  summons  made  returnable  after  any  num- 
ber of  years— even  many  more,  than,  computed  from  the 
time  when  the  right  accrued,  would  bar  the  suit — and  so 
avoid  the  operation  of  the  statute  of  limitations,  in- 
tended for  the  prf)tection  of  the  party  having  the  posses- 
sion. As  a  legislative  prescription  of  the  time  within 
which  the  summons  should  be  returnable  is  undeniably 
proper,  and  is  found  in  section  two  of  chapter  one  hun- 
dred and  twenty-four,  and  no  where  else,  we  cannot  but 
attribute  to  that  section  such  application  to  this  subje<it. 

The  purpose  of  section  two  of  chapter  eighty-nine> 
was  not  to  withdraw  a  summons  in  forcible  or  unlawful 
entry  or  unlawful  detainer  from  the  influence  of  the  pro- 
vision that  "process  shall  be  returnable  within  ninety 
days  from  its  date.''  That  section  does  not  specify 
whether  the  process  shall  be  returnable  to  the  next  term 
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June  Term,  of  the  coiirt   after  its  date   or   a  subsequent   term,  or 

GMCompauy.  whether  to  the  first  or  a  later  day  of  the  term.     It  was 

wh«iing.    clearly  i^ot  intended  to  allow  the  summons,  at  the  pleasure 

of  the  plaintiff,  to  be  made  returnable  at  any  term  of  the 

court  he  might  name,  in  the  distant  future. 

As  chapter  eighty-nine  left  the  regulations  of  section 
two  of  chapter  one  hundred  and  twenty-four,  relative  to 
the  direction  and  manner  of  service  of  the  summons  and 
the  verification  of  the  return  applicable  to  suits  for  for- 
cible or  unlawful  entry  or  unlawful  detainer,  so  it  left 
the  rule  as  to  the  time  after  the  date,  within  which  the 
summons  should  be  returned,  likewise  applicable  to  the 
same  class  of  cases. 

The  object  of  the  provision  that  "the  summons  may 
be  returnable  to  and  the  case  heard  at  any  term  of  the 
circuit  court,"  is  to  confer  on  that  court  jurisdiction  of 
the  class  of  cases  to  which  it  relates. 

This  construction  cannot  so  prevent  a  party  from  as- 
serting his  right  to  the  action  in  question  as  to  occasion 
serious  inconvenience. 

There  is  no  very  strong  reason  why  the  summons  in 
unlawful  detainer  should,  or  should  not,  be  returnable  to 
a  rule  day — unless  the  provision  of  the  statute  that  pro- 
cess shall  be  returnable  within  ninety  days,  and  the 
failure  of  the  court  to  sit  within  such  time  after  the  par- 
ty determines  to  sue,  be  deemed  to  furnish  such  reason. 
Process  has  long  been,  and  still  is,  returnable  to  the  first 
day  of  the  term  of  a  court,  in  cases  in  which  an  appear- 
ance cannot  be  made,  if  at  all,  for  any  practicable  pur- 
pose, till  the  next  rule  day  thereafter;  because  the  case 
must  be  matured  at  rules  for  trial  in  court.  That  a 
summons  in  forcible  or  unlawful  entry  or  unlawful  de- 
tainer should  be  returnable  to  a  rule  day,  is  certainly  far 
more  reasonable  than  that  practice.  Upon  such  an  ap- 
pearance the  defendant  might  plead,  and  from  that  time 
to  the  sitting  of  the  court  each  party  could  prepare  for 
trial.  But  the  legislature,  in  section  2,  of  chapter  89, 
has  provided  that  in  forcible  or  unlawful  entry  or  un- 
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lawful  detainer,  on  the  return  of  the  summons  executed,  j„„'e*Timi 
whether  there  is  an  issue  or  not,  a  jury  shall  be  impanel-  q^cotupmij. 
led  to  try  the  complaint  of  unlawful  holding  ;  so   that    Wheeling, 
there  is,  generally  at  least,  no  necessity  for  rules  to  ma- 
ture the  cause  for   trial.     And   the   Supreme   Court  of 
Appeals,  in  the  case  of  Gorman  v.  Steed,  held,  that   in 
such  case,  a  summons  could  not  be  made   returnable  to 
rules.  W.  Va.  1. 

But  if  the  statute  does  not  authorize  the  return  of  the 
summons  to  a  rule  day,  the  party  may  have  it  issued 
within  three  years  after  the  cause  of  the  proceeding  ac- 
crued, early  enough  to  have  the  process  served,  at  least 
ten,  and  not  more  than  ninety,  days  before  a  term  of  the 
court.  If  he  will  exercise  the  necessary  forethought, 
he  may  so  regulate  the  commencement  of  the  proceed- 
ing as  to  bring  it  within  all  these  conditions.  More- 
over, in  a  case  of  unlawful  entry  or  detainer — though 
perhaps  not  in  the  case  of  forcible,  but  not  otherwise  un- 
lawful entry — the  party  may  bring  his  action  of  eject- 
ment, and  may,  as  conveniently  as  by  the  proceeding  in 
question,  have  the  like  redress,  with  the  important  ad- 
ditional advantage  that  the  judgment  will  conclude 
further  litigation  on  the  subject. 

But  it  is  not  necessary  now  to  consider  this  matter. 
It  is  clear  to  our  minds  that  the  time  after  the  date  of 
the  summons,  within  which  it  must  be  returned,  should 
be  limited,  and  manifestly,  by  the  provision  in  section 
2,  of  chapter  124,  such  limitation  is  provided. 

Section  2,  of  chapter  124,  requires  that  the  summons 
shall  be  returnable  to  the  court  on  the  first  day  of  the 
term  or  in  the  clerk^s  office  to  the  first  Monday  in  a 
month,  or  some  rule  day.  The  Revised  Code  of  Vir- 
ginia of  1819  required  that  a  writ  of  capias  ad  respon- 
dendum should  be  returnable  either  to  the  first  day  of 
the  next  succeeding  term,  or  in  the  clerk's  office  to  some 
previous  rule  day.  1  R.  C.  Ch.  128,  §  70.  Under  this 
provision  it  was  held  by  the  Court  of  Appeals  that  a 
writ  returnable  generally  to  the  "next  term''  of  a  circuit 
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juBe^Terni.  ^^w**^  after  its  date,  not  to  the  first  day  of  the  next  term, 
om  comMny  ^^^^  good.     Havc  V,  Ntbloy  4  lieigh,  369.     We  submit  to 
Wheeling.    ^^^  authority  of  this  case,  and  recognize  its  application 
to  the  case  in  hand. 

When  a  summons  to  institute  an  action,  suit  or  other 
proceeding,  is  returnable  to  the  first  day  of  a  term  of  a 
court,  or  to  the  term  generally,  when  that  is  equivalent 
to  the  first  day  of  the  term,  it  is  not  necessary  or  proper 
that  the  court  should  make  any  order  to  docket  the  case. 
We  have  no  doubt  of  this,  without  reference  to  authori- 
ty. But  the  Supreme  Court  of  this  State,  in  the  case  of 
O'Brien  and  others  against  Camden  sustains  this  opinion. 
3  W.  Va.  20. 

lu  this  case,  on  the  16th  day  of  June,  in  the  year 
1872,  the  Wheeling  Gas  Company  sued  out  of  the  clerk's 
office  of  the  circuit  court  of  the  county  of  Ohio,  a  sum- 
mons in  unlawful  detainer  against  the  city  of  Wheeling, 
Andrew  J.  Sweeney,  George  W.  Jeffers,  Perry  Tracy 
and  William  Newton  Tracy,  returnable  "at  the  term 
thereof  to  be  commenced  in  the  month  of  October  next'' 
thereafter,  which  was  the  third  Monday,  the  16th  day  of 
October,  in  the  year  1872,  more  than  ninety  days  after 
the  date  of  the  summons.  This  was  returned,  but  no 
notice  was  taken  thereof  on  the  record,  till  during  the 
same  term,  on  the  28th  day  of  October,  1872,  the  defen- 
<}ants  moved  that  the  summons  be  quashed ;  whereupon 
it  was,  by  the  court,  ordered  that  the  summons  be  quash- 
ed and  that  the  cause  be  dismissed ;  and  from  this  judg^ 
nient,  the  plaintiff  appealed. 

For  the  reasons  stated,  we  are  of  opinion  that  the 
judgment  of  the  circuit  court  was  correct  and  should  be 
affirmed  with  damages  and  costs. 

Raymond,  President,  and  Moore,  Judge,  concurred. 
Absent,  Paull,  Judge. 

Judgment  affirmkj). 
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OASES  DETERMINED. 

IN   THE 

SUPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA, 

AT  THE   AUGUST   TERM   THEREOF,   HELD    AT   CHARLES- 
TOWN,  IN  THE    COUNTY  OP    JEFFERSON,    COM- 
MENCING     ON    THE      SIXTH     DAY     OF 
AUGUST,   1873,    AND    ENDING  ON 
THE  TWENTY-SECOND  DAY 
OF  AUGUST,  1873. 


CHARLESTOWN. 

1  7        .31| 

Farmers'  Bank  v.  Willis. 

August  22,  1878. 

1.  The  court  may  judicially  recognize  or  inform  itself  as  to  the  charter        1873. 

of  the  Farmers'  Bank  of  Virginia,  or  other  like  bank,  and  as  to  its__zl 1 

organization  and  acceptance  of  a  provision  for  the  extension  of  its 
existence. 

2.  The  6ank|had  the  right  to  assign  its  assets  for  the  benefit  of  its  cred* 

itora,  independently  of  the  act  of  the  General  Assembly  of  Vir- 
ginia, passed  in  1866,  on  that  subject. 

3.  The  deed  made  in  1867,  by  the  Bank,  when  hopelessly  insolvent,  for 

the  transfer  of  its  assets  to  trustees  for  the  payment  of  specific 
lions,  and  then,  as  far  as  adequate,  for  the  payment  of  all  its  other 
debts,  was  valid  and  effectual  for  that  purpose. 


Digitized  by 


Googk 


32  SUPREME  COURT  OF  APPEALS 

1873.         4.  The  provision  in  the  Code  of  Virginia,  that,  "though  a  bank  had  a 
August  Term.  ,  u         «         «         «  n  ^       ^       i!     u  v  •      j- 
branch        *        »        *        all  its  notes  should  be  reccired  m  pay- 

Faruiera'  Bank         meut  of  debts  to  the  bank,  whether  contracted  at  the  parent  bank^ 
Willis.  or  a  branch,"  applied  only  while  the  debts   remained  due  to  the 

bank.  When  a  negotiable  promissory  note  discounted  by  the  Farm- 
ers' Bank  of  Virginia  had  been  assigned  by  the  Bank  to  trustees, 
for  the  payment  of  antecedent  debts,  and  the  maker,  having  no- 
tice of  the  assignment,  afterwards  acquired  notes  of  the  Bank,  he 
could  not,  with  these,  pay  his  debt  so  assigned,  or  set  them  oft 
against  it. 

5.  When  **The  Farmers'  Bank  of  Virginia,"  by   that  name,  brought 

suit,  and  the  defendants  made  no  objection,  on  that  account,  but 
pleaded  in  bar,  and  agreed  the  facts,  using  that  name,  and  the 
''President,  Directors  and  Company  of  the  Farmers'  Bank  of  Vir- 
ginia," indiscriminately,  as  the  name  of  the  same  corporation,  and 
submitted  the  case  to  the  court,  which  gave  judgment  in  favor  of 
the  Bank;  the  defendants,  who  appealed,  cannot,  in  this  court  ob- 
ject successfully  to  the  name  in  which  the  suit  was  brought. 

6.  A  judgment  having  been  entered  for  a  larger  amount  than  the  facts 

agreed  warranted,  and  subsequently,  on  motion  of  the  plaintiff 
in  whose  favor  the  error  was  committed,  and  without  notice,  the  er- 
ror was  corrected;  the  defendants,  for  whose  benefit  the  correc- 
tion was  made,  cannot  for  that  reason,  appeal  or  obtain  a  rev-jrsal 
of  the  judgment. 

7.  When,  after  the  Farmers'  Bank  of  Virginia  had  assigned  its  assets 

to  trustees  for  its  creditors,  of  which  a  debtor  had  notice,  he  ac- 
quired and  tendered  notes  of  the  Bank  in  payment  of  his  debt  be- 
fore the  passage  of  the  act  in  187B,  which  provides  that  debts  due 
to  the  banks  or  their  trustees  or  representatives,  may  be  paid  in 
the  issue  of  the  banks  or  their  branches,  the  tender  cannot  now  by 
force  of  the  statute,  be  treated  as  a  payment.  And  a  judgment 
rendered  then,  which  was  correct,  should  not  now  be  reversed,  to 
enable  the  debtor  to  make  the  payment,  or  otherwise  have  the 
benefit  of  the  legislation.  If  hecjuldpay  the  debt  in  that  manner, 
without  the  judgment,  he  can  pay  it  notwithstanding  the  judg- 
ment.   Whether  he  can  do  this,  is  not  now  decided. 

This  was  an  appeal,  by  the  defendants  below,  from  a 
judgment  of  the  circuit  court  of  Jeifersou  county,  ren- 
dered at  the  April  term,  1869,  thereof,  in  a  suit  therein 
pending,  wherein  the  Farmers^  Bank  of  Virginia,  suc- 
ing  for  the  use  of  J.  M.  Goddin  and  Samuel  Robinson, 
assignees  and  trustees,  was  plaintiff,  and  Thomas  H. 
Willis  and   R.  B.   Washington,   were  defendants.     The 
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Hon.  Joseph  A.  ChapHne,  then  judge  of  said  circuit  court,  Aaga»tTerm. 
presided  at  the  trial  of  the  cause  below.  Faiiers»Bal^ 

The  opinion  of  Hoffman,  Judge,  contains  a  sufficient      ^vniis. 
statement  of  the  facts,  and  recital  of  the  statutes  therein 
referred  to. 

William  H.  Travers,,  George  H.  Lee  and  Cooke  &  Ken- 
nedy for  the  appellant. 

Charles  J,  Faulkner  for  the  appellee. 

Hoffman,  Judge  : 

In  the  year  1812,  it  was  enacted  by  the  General  As- 
sembly of  Virginia,  (Acts  1811-12,  ch.  7—2  R.  C.  1819, 
ch.  196,  sacs,  1,  2,  5,  9,  11,  15,  20,)  that  the  Farmers' 
Bank  of  Virginia  should  be  established  in  the  city  of 
Richmond,  with  a  capital  stock  of  two  million  dollars,  di- 
vided into  twenty  thousand  shares  of  one  hundred  dol- 
lars each : 

That  there  should  be  appropriated  to  the  use  of  the 
Commonwealth  three  thousand  three  hundred  and  thirty- 
four  of  these  shares  :  That  books  of  subscription  should 
be  opened  in  Richmond,  Norfolk,  Lynchburg,  Winches- 
ter, Fredericksburg  and  Staunton,  under  the  superinten- 
dence of  numerous  persons,  for  the  shares  that  were  au- 
thorized to  be  subscribed  at  each  of  these  places :  That 
the  subscribers  should  be  a  corporation,  in  law  and  fact, 
by  the  name  of  The  President,  Directors,  and  Com- 
pany of  the  Fanners'  Bank  of  Virginia,  and  should  so 
continue  till  the  first  day  of  June,  in  the  year  1827  : 
That  there  should  be  directors  for  the  Bank  at  Rich- 
mond, and  for  a  branch  at  each  of  the  other  places  be- 
fore named,  who  should  be  citizens  of  Virginia,  and 
should  be  elected  annually,  a  part  of  them  by  the  Gen- 
eral Assembly  and  a  part  by  the  stockholders : 

That  the  General  Assembly  should  be  furnished,  annu- 
ally, if  it  should  require  it,  with  statements  of  the  amount  of 
the  capital  stock  of  the  corporation,  debts  due  to  it,  money 
deposited  therein,  notes  in  circulation  and  cash  on  hand ; 
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August^erm.  ^^^  should  have  the  right  to  inspect  the  general  accounts 
FtrmeiVBimk'^  the  books  of  the  Bank^  that  related  to  such  statements : 
^iiij^  That  the  directors  of  the  Bank  at    Richmond  should 

establish  offices  at  Lynchburg,  Winchester,  Norfolk, 
Petersburg  and  Fredericksburg;  for  the  purpose  of  dis- 
count and  deposit  upon  the  same  terms  and  in  the  same 
manner  as  should  be  practiced  at  the  Bank  ;  and  that  the 
capital  stock  should  be  distributed  in  the  proportions 
specified. 

In  the  year  1837,  (Acts  1836-7,  ch.  183,  sees.  4-13),  it 
was  enacted  that  the  President  and  Directors  of  the 
Farmers'  Bank  of  Virginia  should  have  authority  to  in- 
crease the  capital  stock  of  the  Bank,  by  the  addition  of 
a  million  and  ten  thousand  dollars,  of  which  the  Com- 
monwealth should  subscribe  and  hold  one-half;  and 
that  the  increase  should  be  distributed  among  the  Bank 
at  Richmond  and  its  branches,  as  by  the  act  directed  : 

That,  within  six  months  atter  the  new  stock  should  be 
raised,  offices  of  discount  and  deposit  should  be  opened 
at  Farmville,  Scottsville  and  Abingdon,  or  Evansham. 

Subsequently,  at  different  times,  by  various  acts,  it 
was  enacted  that  the  charter  of  the  Bank,  with  modifi- 
cations, should  be  extended  to  the  1st  day  of  June, 
1842;  and  afterwards,  with  further  modifications,  and 
conditions,  till  the  1st  of  April,  1857 ;  and  thence  for  six 
years : 

That  the  capital  stock  ot  the  Bank  might  be  increased 
and  branches  established  at  a  number  of  other  places  in 
different  parts  of  the  Commonwealth. 

And,  accordingly,  at  different  times  the  Bank  at  Rich- 
mond, and  branches  at  Norfolk,  Petersburg,  Fredericks- 
burg, Lynchburg,  Winchester,  Danville,  Farmville, 
Charlottesville,  Wytheville,  Alexandria,  Lewisburg  and 
Blacksburg  were  organized  and  put  and  continued  m  op- 
eration. 

It  was  enacted  that  the  moneys  of  the  Commonwealth 
should  be  deposited  in  the  Farmers'  Bank  of  Virginia 
and  two  other  banks  mentioned,  a  third  part  in  each  : 
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That  the  Governor  should  appoint  a  number  of  direc-  AngJrtTenn. 
tors  but  one  less  than  half  of  all,  of  each  of  the  banks  pa^^^^  gank 
and  branches  in  the  State  :     And  that  the  notes  of  these      ^Ju^ 
and  other  banks  should  be  received  in  payment  of  taxes 
and  debts  due  to  the  Commonwealth : 

That  the  Board  of  Directors  should  quarterly  transmit 
to  the  Governor  a  statement  of  the  condition  of  the 
banks^  which  should  bo  published  in  newspapers  in  the 
cities  and  counties  where  the  banks  and  branches  were 
situated :  And  that  the  Governor  should  cause  to  be 
prepared  and  submitted  to  the  General  Assembly,  at 
each  session,  with  the  reports  of  the  banks,  a  tabular 
statement  as  to  each  bank. 

And  it  was  enacted,  and  accepted,  that  the  bank  should 
pay  to  the  Commonwealth  a  bonus  out  of  each  semi-an- 
nual dividend. 

In  the  ye^r  1861,  (Acts  1861,  ch.  58,)  by  an  amend- 
ment to  the  last  previous  act,  which  extended  the  char- 
ter of  the  Farmers'  Bank,  it  was  enacted  that  the  char- 
ter should  be  extended  from  the  first  day  of  April  1863, 
for  twenty  years ;  and  the  Bank  was  invested  with  all 
the  rights,  powers  and  privileges,  and  made  subject  to 
all  regulations  imposed  by  the  56th,  57th  and  58th  chap- 
ters of  the  Code  of  Virginia,  and  the  act  to  amend  the 
10th  section  of  chapter  57  thereof,  passed  April  9,  1853, 
so  far  as  the  same  might  be  applicable  to  banks  of  circu- 
lation, and  to  all  the  rights  and  liabilities  that  had  ac- 
crued under  an  act  to  separate  the  State  from  the  banks, 
passed  March  18,  1856:  That  the  act  should  commence 
and  be  in  force  on  and  afler  the  1st  day  of  April,  1863 ; 
promdedy  it  should  have  been  approved  by  the  stockhold- 
ers in  the  Bank,  at  any  time  before  the  first  day  of 
February,  1862,  and  the  approval  should  have  been  cer- 
tified by  the  president  and  cashier  of  the  Bank,  under 
its  corporate  seal,  to  the  Governor  of  the  Commonwealth. 

On  the  6th  day  of  June,  in  the  year  1861,  Willis  made 
a  note  in  writing,  of  that  date,  and  delivered  it  to  Wash- 
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AuguJ?Tenn.  i^g^on,  whercby  Willis,  for  value  received,  promised  to 
p^^ygT^;^ pay  to  Washington,  or  order,  sixty  days- after  the  date 
wiW  thereof,  the  sum  of  $2,500,  negotiable  and  payable  at 
the  oflBce  of  discount  and  deposit  of  the  Farmers'  Bank 
of  Virginia,  at  Winchester:  And,  before  the  maturity 
of  the  note,  Washington  endorsed  and  delivered  it  to 
the  Bank  at  its  office  at  Winchester,  for  the  accommoda- 
tion of  Willis,  and  it  was  by  the  Bank  then  discounted. 
When  the  note  became  due  and  payable,  it  was  presented 
for  payment,  but  was  not  paid :  Whereupon,  it  was 
protested  for  non-payment,  and  notice  of  dishonor  given 
to  the  endorser. 

On  the  27th  day  of  February,  1867,  the  defendant 
paid  $r,00,  and  on  the  27th  day  of  March,  1866,  paid 
$412,  upon  the  note. 

On  the  20th  day  of  February,  in  the  year  1866,  it 
was  recited  by  the  General  Assembly  of  Virginia,  (Acts 
1866,  ch.  95,)  that  the  banks  of  the  Commonwealth, 
during  the  progress  of  the  war  then  recently  waged  in 
the  State,  sustained  such  losses  that  they  were  unable  to 
promptly  pay  their  liabilities;  and  that  it  was  the  sense 
of  the  General  Assembly,  that  a  speedy  settlement  of  the 
affairs  of  the  banks  should  be  made,  in  order  to  a  legal 
and  proper  distribution  of  their  assets  among  all  persons 
entitled  to  share  in  them : 

And,  therefore,  it  was  enacted  that  it  should  be  law- 
ful for  the  president  and  directors  of  any  bank  of  circu- 
lation, created  by  the  General  Assembly,  to  make  or 
cause  to  be  made,  a  deed  conveying  to  such  person  or 
persons  as  the  president  and  directors  might  select,  all 
the  assets,  real  and  personal,  of  such  bank,  providing  in 
the  deed,  that  the  proceeds  of  the  assets  should  be  dis- 
tributed among  all  persons  entitled  to  share  in  the  dis- 
tribution, according  to  the  legal  rights  and  priorities  of 
such  persons,  at  the  time  the  deed  should  be  executed  : 

That  whenever  any  creditor  of  such  a  bank  should 
by  any  suit,  or  other  legal  proceeding,  seek  to  obtain  a 
judgment,  decree  or  order  that,  when  rendered  or  made^ 
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would  create  a  Hen  in  his  favor,  upon  the  assets  of  the  AuguJt^tnu. 
bank,  or  any  portion  of  them,  and  entitle  the  creditor  to~  ^      .  ^~  r 
receive  more  than  his  just  dnd  ratable  share  in  the  dis-      wJiiii*. 
tribution  of  the   proceeds  of  the  assets,  then,  in  order 
to  preserve  the  rights  of  all  the  creditors  to  a  fiiirpro  rata 
distribution  of  the  assets,  and,  for  the  purpose  of  effect- 
ing such  distribution,  it  should  be  the  duty  of  the  presi- 
dent and  directors  of  the  bank,  and  they  were  required, 
to  make  such  deed  as  before  mentioned : 

And  that  it  should  be  the  duty  of  the  banks  or  their 
legal  representatives,  on  the  first  day  of  April,  and  quar- 
terly thereafter,  until  final  liquidation,  to  publish  in  a 
public  newspaper,  nearest  their  location,  a  statement, 
under  oath,  of  their  condition,  and  to  make  distribution 
of  the  assets  on  hand,  according  to  the  provisions  al- 
ready stated,  so  far  as  it  could  be  done  consistently  with 
the  interests  of  all  the  creditors  of  the  bank  :  But  that 
nothing  in  the  act  should  compel  the  president  and  di- 
rectors or  trustees,  to  make  a  final  distribution  before  the 
expiration  of  three  years  next  after  the  passage  of  the 
act. 

On  the  19th  day  of  January,  in  the  year  1867, 
the  President,  Directors  and  Company  of  the  Farmers^ 
Bank  of  Virginia,  made  a  deed  in  which  they  recited 
the  first  provision  of  the  act  passed  in  the  previous  year, 
as  already  set  forth  ;  and  that  the  President  and  Direc- 
tors deemed  it  expedient  and  proper  that  a  deed  convey- 
ing all  the  assets  of  the  Bank  for  the  purposes  in  the 
act  mentioned,  should  be  made :  And,  therefore,  in 
consideration  of  the  premises,  granted  and  assigned  to 
John  M.  Goddin  and  Samuel  Robinson,  of  the  city  of 
Richmond,  all  the  aasets,  real  and  personal,  of  the  Bank, 
wherever  situated,  including  all  lands  and  lots,  office 
ftimiture  and  other  personal  chattels,  current  money, 
debts  and  choses  in  action,  stocks,  bonds  and  certificates 
of  debt,  bills,  notes,  accounts  and  other  evidences 
of  debt  and  securities  therefor,    and  all  other  property. 
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AuRufrTerni.  whether  real  or  personal,  belonging  or  due  to  the  Pre«- 
"j;^^^r,j^^iclent,  Directors  and  Company,  or  to  which  they  or  the 
wiViK  Bank  were  entitled :  Upon  trust,  however,  that  the  par- 
ties of  the  second  part,  or  the  survivor  of  them,  should 
proceed  without  delay,  to  convert  into  current  money, 
all  the  assets  of  the  Bank  thereby  granted  and  assigned^ 
not  already  in  that  form,  by  collecting  the  debts  and 
choses  in  action;  using  the  name  of  the  Bank  in  suits 
for  that  purpose,  when  proper  only;  selling,  transferring 
and  assigning  the  debts  and  choses  in  action,  or  any  of 
them,  and  selling  the  other  property:  And  the  pro- 
ceeds of  the  assets,  after  deducting  all  costs  and  expen- 
ses of  executing  the  trust  and  paying  all  the  salaries  due 
the  officers  of  the  bank,  and  reasonable  fees  and  compen- 
sation for  other  services  rendered  the  Bank  while  its  gen- 
eral operations  were  suspended,  apply  to  the  redemption 
of  the  outstanding  circulation  or  notes  of  the  Bank,  rat- 
ably among  the  holders  who  should  present  them  to  the 
trustees  for  redemption  within  six  months  after  publica- 
tion of  notice  by  the  trustees,  in  two  or  more  newspapers 
printed  in  the  city  of  Richmond,  calling  on  the  holders 
to  present  them  ;  but  so  that  none  of  the  note  holders  who 
had  theretofore  received  any  partial  payment  on  account 
of  notes  held  by  them  should  be  entitled  to  any  further 
payment  until  all  other  note  holders  presenting  notes 
to  the  trustees  for  redemption  should  have  received  a  pay- 
ment equal  to  that  received  by  the  others ;  and  the  resi- 
due of  the  proceeds,  if  any,  apply  to  the  satisfaction  of 
all  outstanding  debts  and  liabilities :  Provided,  how- 
ever, that  if,  according  to  the  proper  legal  construction 
of  the  act  of  the  12th  day  of  February,  1866,  a  rata- 
ble distribution  among  all  the  creditors  of  the  Bank  not 
having  specific  liens  on  its  property,  be  required,  then 
the  trustees  to  apply  and  distribute  the  proceeds  of  the 
assets  according  to  the  requirements  of  the  act. 

The  deed  was  acknowledged  on  behalf  of  the  Bank,, 
and  recorded,  and  Willis  and  Washington  had  notice 
of  it. 
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After  such  notice,  Willis  and  Washington  procured  AuguJ^Temi. 
notes  of  the  bank,  and  on  the  5th  day  of  May,  1867,  p^^^^^.p^^^^ 
tendered    these   notes  to   the   amount  of  $2,323.17,  the      wliiia. 
residue  of  the   debt  and   interest   due  by  the   note  and 
costs  of  protest,  to  the  Bank,  at  its  office  at  Winchester ; 
but  the  Bank  refused  to  receive  them. 

On  the  25th  day  of  July,  in  the  year  1868,  an  action 
of  debt  in  the  name  of  the  Farmers'  Bank  of  Virginia, 
for  the  use  of  Goddin  and  Robinson,  assignees  and  trus- 
tees, was  brought  in  the  circuit  court  of  the  county  of 
Jefferson,  against  Willis  and  Washington,  and  at  rules 
in  that  month  a  declaration  was  filed,  in  which  was  de- 
manded the  sum  of  $2,500,  for  which  Willis  made  the 
note  payable  to  Washington  at  the  office  of  the  Farmers' 
Bank,  at  Winchester,  endorsed  by  him,  and  discounted 
at  that  office,  with  interest  and  notarial  charges. 

At  the  next  August  term  of  the  court,  the  defendants 
pleaded  that  they  did  not  owe  to  the  plaintiff  the  residue 
of  the  sum  demanded,  except  $2,323.47  ;  and  that  at  the 
time  when  the  last  mentioned  sum  became  due  and  pay- 
able, they  had  been,  and  were,  ready  to  pay  to  the  plain- 
tiff; the  sum  just  mentioned,  at  the  office  of  discount  and 
deposit  of  the  Farmers'  Bank  of  Virginia,  at  Winches- 
ter ;  and  that  when  it  became  due,  before  the  commence- 
ment of  the  suit,  to-wit:  on  the  5th  day  of  May,  1867, 
at  the  office  at  Winchester,  they  were  ready  and  willing, 
and  tendered  and  offered  to  pay  to  the  plaintiff^,  the  sum 
mentioned,  but  the  plaintiff  refused  to  receive  it ;  and  the 
defendants — as  they  alleged — brought  the  sum  so  tender- 
ed into  court,  ready  to  be  paid  to  the  plaintiff,  if  it  would 
accept  it.  And  the  defendants  in  fact  did  bring  into 
court  and  file  notes  of  the  Farmers'  Bank,  amounting  to 
the  sum  of  $2,766,  which  were,  by  the  order  of  the  court, 
deposited  with  the  clerk  thereof.  And  the  plaintiff*  de- 
murred to  the  plea,  and  the  defendants  joined  in  the  de- 
murrer. 

The  defendants  likewise  pleaded  payment,  and  noti- 
fied the  plaintiff  that,   at  the   trial,  they  would  rely  on^ 
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AugilrtTerm.  ^^   sct-offs,   notes  of  the  Farmers'   Bank   of  Virginia, 

Faruiere' Bank  ^^8"^^  ^Y  ^^^^  President  and   countersigned  by  the  Cash- 

wmis.      *^^  ^^  ^^^    Bank,    payable  to   the  bearer,   amounting  to 

$2,334,  and  payments  of  $500,  made  27th  of  February, 

1862,  and  $412,  made  27th  of  March,  1866. 

And  the  parties  joined  issue  on  the  plea. 

And  the  plaintiff  agreed  that  the  defendants  might 
give  in  evidence  any  matter  that  could  proved  under  any 
si)ccial  plea  in  bar,  good  in  law. 

And  the  parties  agreed  the  facts  and  waived  a  trial  by 
jury,  and  agreed  that  the  court  should  enter  judgment  ac- 
cording to  the  very  right  of  the  case. 

The  facts  agreed  are  those  already  stated,  relative  to 
the  making,  endorsement,  discount  and  dishonor  of  the 
note  of  $2,500,  and  notice  thereof;  payment  of  $500 
and  $412  ;  the  act  of  the  General  Assembly  of  Virginia, 
passed  12th  of  February,  1866;  the  execution  of  the 
deed  made  by  the  President,  Directors  and  Company  ot 
the  Bank,  and  the  acknowledgment  and  recordation  of 
the  deed,  and  notice  to  Willis  and  Washington  thereof, 
before  the  acquisition  of  the  note  of  the  Bank ;  the  ten- 
der of  such  notes  to  the  amount  of  $2,323.47;  and  the 
refusal  to  receive  them  in  payment,  and  the  bringing 
them  into  court ;  and  the  identity  of  the  notes  with 
those  brought  into  court. 

At  the  April  term,  in  the  year  1869,  the  court,  upon  the 
issue  and  facts,  reciting  that  the  notes  of  the  Bank  were 
acquired  by  the  defendants  after  the  assignment  by  the 
Bank,  with  notice  thereof;  considered  that  the  plaintiff 
recover  against  the  defendants  the  sum  of  $2,085.63, 
with  interest  from  the  27th  of  February,  1862,  till  paid, 
and  costs. 

On  the  24th  of  July,  1869,  the  defendants  took  an  ap- 
peal from  the  judgment. 

At  the  September  term  of  the  court,  in  the  year  1871, 
the  Bank,  for  the  use  of  Goddin  and  Robinson,  its  trus- 
tees, appeared   by  its   attorney,  and   acknowledged  that 
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there   was  an    error   in   the  judgment   rendered   at  the  AugurtTenn. 
April  term,  1869,  in  this,  that  there  was  an  omission  to^j:^^^:^^"^^^ 
creilit  the  defendants  with  the  payment  of  J412,madeon      wmis. 
the  27th  March,  1866,  admitted   in  the  case  agreed,  and 
that  the  judgment  should  have  been  for  the  sum  of  $2,- 
323.47,  as  set  forth  in   the  plea,  with   interest   from  the 
5th  May,  1867,  and  not  for  the   sum  of  |2,085.68,  with 
interest  from  the  27th  February,  1862;     And,  therefore, 
at  the    request  of  the   plaintiff,  it  was   ordered   that  the 
correction  and  amendment   be  made,  and   the  judgment 
be  regarded  as  rendered   for  the   sum  of  $2,323.47,  with 
interest  from  the  5th  of  May,  1867. 

In  the  present  year,  1873,  some  years  after  the  assign- 
ment made  by  the  Farmers'  Bank  to  trustees  for  credi- 
tors, and  after  the  rendition  of  the  judgment  and  taking 
of  the  appeal  in  this  case,  it  was  enacted  by  the  Legisla- 
ture of  this  State,  (Acts  1872-3,  ch.  40,)  that  debts, 
whether  by  judgment,  execution,  or  of  any  other  char-  * 
acter,  due  the  banks  of  Virginia,  or  of  this  State,  or 
their  branches  prior  to  the  5th  day  of  April,  1865,  or 
their  agents,  trustees  or  representatives,  may  be  paid  in 
the  issue  of  such  banks,  or  their  branches,  for  circulation. 

It  is  argued,  by  the  counsel  for  the  defendants,  that 
the  Farmers^  Bank  expired  on  the  1st  day  of  April, 
1863,  and  consequently,  that  it  had  no  capacity  to  make 
the  deed  dated  the  19th  January,  1867. 

We  have  information  outside  the  case  in  judgment, 
that  before  the  time  limited  by  the  act  passed  in  1861, 
the  Farmers^  Bank,  in  general  meeting  of  the  stock- 
holders, did  approve  the  provisions  of  the  act,  and  the 
President  did  certify  the  approval  to  the  Governor,  in 
feet,  of  that  part  of  the  Commonwealth  in  which  the 
Bank  was  situated  ;  and  that  aft^er  the  1st  day  of  April, 
1863,  the  Bank  continued  to  do  business. 

It  needs  but  a  slight  glance  at   the  legislation  relative 

to  the   Farmers'  Bank,  and   other  banks  of  like  charac- 
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Augus^t^erm.  ^^cter,  and  little  knowledge  of  their  operations,  to  under- 
Farmere'  Benk^^°^  ^^^^  their  action  materially  influenced  the  finances 
wuiij..      ^"d  business  of  the   Commonwealth  and  affected  every 
class  of  her  citizens.     Public   officers  and   private  per- 
sons alike  had   the  interest   and  the   means  to  ascertain 
their  condition  and  operation. 

Accordingly,  it  was  held  by  the  Court  of  Appeals  of 
Virginia  in  the  case  of  Stribling  v.  The  Bank  of  the  Val- 
ley j  5  Rand,  132,  and  Hays  v.  The  Northwestern  Bank,  9 
Gratt.  127,  that  the  acts  of  the  General  Assembly  incor- 
porating these  banks  were  public  acts,  of  which  the 
courts  would  take  notice.  The  charter  of  the  North 
Western  Bank  was  twice  extended,  upon  condition  of 
acceptance,  before  the  case  of  Hays  v.  The  Bank  arose: 
Yet  the  action  was  sustained  without  admission  or  proof 
of  the  creation  or  extension  of  the  Bank.  So  that, 
though  this  was  not  mentioned,  it  was  decided  by  impli- 
cation, not  only  that  the  court  should  take  judicial  cog- 
nizance of  the  original  organization  of  the  Bank,  but 
likewise *the  acceptance,  by  the  latter,  of  the  act  for  the 
extension  of  the  charter. 

And  it  was  held  by  the  Supreme  Court  of  Appeals  of 
this  State,  in  the  case  of  The  Farmers^  Bank  of  Virginia 
V.  Gettinger,  4  W.  Va.  305,  that  the  Bank  is,  in  this  State, 
a  domestic  corporation. 

But  the  consideration  whether  we  can  judicially  know 
or  inform  ourselves,  as  to  the  acceptance  by  the  Farmers^ 
Bank  of  the  provisions  of  the  act  to  extend  its  charter, 
or  its  continuing  to  do  business  after  the  expiration  of 
its  former  charter,  before  or  after  the  erection  of  this 
State,  is  not  indispensable  to  the  adjudication  of  this 
case. 

At  the  revisal  of  the  Code  of  this  State  in  1868,  it 
was  provided,  (ch.  13,  sec.  4),  that  whenever,  in  any  case^ 
it  becomes  material  to  ascertain  what  the  law,  statutory 
or  other,  of  another  State  or  country,  or  of  the  United 
States,  is,  or  was,  at  any  time,  the  court,  judge,  or  mag- 
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istrate^  shall  take  judicial  notice  thereof,   and  may  con-  AugJrtTemi. 
suit  any  printed  books   purporting  to  contain,  state,  orp^^jj^^,  ^^ 
explain  the  same,  and  consider  any  testimony,  informa-      w\u\». 
tion  or  argument  that  is  offered  or  before  the  court,  on 
the  subject. 

Under  this  provision,  we  may,  without  hesitation, 
recognize  the  act  of  the  General  Assembly  of  Virginia, 
passed  in  1866,  the  pertinent  provisions  of  which,  if  any 
be  material  here,  have  been  recited. 

It  was  agreed  in  this  case,  that  on  the  17th  day  of 
January,  1867,  the  President,  Directors  and  Company 
of  the  Farmers^  Bank  of  Virginia,  executed  the  deed 
which  is  set  forth.  '*The  President,  Directors  and  Com- 
pany of  the  Farmers'  Bank  of  Virginia,"  is  the  full 
and  exact  name  of  the  corporation  :  And  the  fact  that 
the  Bank  executed  the  deed  implies  that  the  corporation 
existed  and  retained  the  capacity  to  make  the  deed  ef- 
fectually. 

Not  only  this  special  instance,  but  the  general  tenor 
of  the  facts  agreed,  indicates  that  the  Bank  existed  and 
acted  till  the  execution  of  the  deed. 

The  Bank  had,  unquestionably,  the  right  to  assign  its 
assets  for  the  benefit  of  its  creditors,  independently  of 
the  act  of  the  General  Assembly  of  Virginia,  on  that 
subject.  Burrill  on  Assignments,  pp.  602-624;  Ab- 
bott's Digest  Law  of  Corporations,  pp.  43-46 ;  and  nu- 
merous eases  cited  in  these  books. 

The  act  and  deed  in  question  have  both  been  construed 
and  sustained  by  the  supreme  court  of  appeals  of  Vir- 
ginia. 

In.  the  case  brought  by  Oardiner  and  others  against  the 
President,  Directors  and  Company  of  the  Farmers'  Bank, 
in  March,  1867,  soon  afler  the  execution  of  the  deed, 
from  the  decree  in  which  Gardiner  and  others  appealed, 
(18  Gratt.,  509,)  Judge  Joynes,  pronouncing  the  opinion 
of  the  court,  said : 

"The  events  of  the  late  war  reduced  all  the  banks  of 
circulation  in  the  State  to  a  condition  of  utter  and  hope- 
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AujcustTorm.  ^^^  insolvency.  They  suspended  business  from  neces- 
Farmere'  Bwi^^^^y^  ^^^  there  was  HO  possibility  of  a  resumption.  It 
wliiis.  ^"ly  remained  to  wind  them  up,  and  to  distribute  among 
their  creditors  such  remnants  of  their  assets  as  might  be 
realized.  In  this  condition  of  things,  and  to  accomplish 
this  object  effectually  and  upon  equitable  terms,  the  act 
of  February  12,  1866,  was  passed.  It  is  entitled,  *An 
act  requiring  the  banks  of  this  Commonwealth  to  go  into 
liquidation.^  It  proceeded,  however,  upon  the  assump- 
tion, that  the  banks  were  already  in  a  course  of  liquida- 
tion, forced  upon  them  by  the  calamities  of  the  war,  and 
its  purpose  was  to  provide  regulations  by  which,  as  re- 
cited in  the  preamble,  'a  speedy  settlement  of  the  affairs 
of  said  banks  should  be  made,  in  order  to  a  legal  and 
proper  distribution  of  their  assets  amongst  all  persons 
entitled  to  share  in  such  distribution.' 

"The  first  section  of  the  act  plainly  contemplates  that 
the  deed  shall  recognize  and  respect  existing  priorities, 
which  neither  the  bank  nor  the  Legislature  could  de- 
stroy or  impair ;  but  it  gave  no  authority  to  create  new 
ones. 

"The  second  section  in  effect  declares,  that  each  credi- 
tor of  the  bank  is  entitled  to  his  ^ratable  share'  in  *a  fair 
pro  rata  distribution'  of  the  assets  of  the  bank,  and 
plainly  implies  that  such  is  to  be  the  rule  of  distribution 
in  case  no  deed  shall  be  made.  The  deed  is  required  to 
be  made  only  when  it  shall  become  necessary  to  prevent 
a  disturbance  of  this  rule  of  distribution;  the  object  of 
the  deed  is  not  to  establish  the  rule,  but  to  'preserve'  it. 

"I  have  already  shown  that  the  establishment  of  a 
general  rule  of  distribution,  which  could  not  be  defeated 
or  disregarded  by  the  banks,  was  no  invasion  of  their 
rights.  And  it  was  eminently  just  and  proper.  Among 
creditors  having  no  legal  priorities,  equality  was  equity. 
The  banks  had  ceased  to  exist  for  the  purposes  for  which 
they  were  created.  A  resumption  of  their  operations  as 
banks  was  impossible.     The  stockholders  had  no  longer 
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any  interest  in  them.     It  only  remained  to  wind  them  Aur^JsYrerm. 
up  for  the  benefit  of  their  creditors.  Farmei^'  bmiT 

"It  remains  to  enquire,  whether  the  noteholders  were  wuiis. 
entitled  to  priority  over  depositors  or  other  general  cred- 
itors. They  had  no  lien,  and  therefore  no  priority  at 
law.  Nor  is  there  any  rule  of  equity  upon  which  they 
coald  claim  priority.  It  was  so  held  by  the  Supreme 
Court  of  Massachusetts  in  Stockholders  of  Cochituaie  Bank 
V.  Colt,  1  Gray  (Mass.)  382.^' 

In  the  cases  of  the  Exchange  Bank  of  Virginia,  for  (he 
benefit  of  Crump,  Trustee  v.  Knox,  and  The  Farmers^  Bank 
of  Mrginia,  for  the  benefit  of  Goddin  and  Robinson,  Trus- 
itfs  t?.  Anderson  &  Co.,  19  Gratt.,  739,  Judge  Christian, 
pronouncing  the  opinion  of  the  court,  said  substantially 
the  same  thing. 

According  to  these  decisions,  the  specific  provisions 
in  the  deed  give  place  to  the  proviso  that,  if,  according 
to  the  proper  legal  construction  of  the  act,  a  ratable  dis- 
tribution among  all  the  creditors  of  the  bank  not  having 
specific  liens  be  required,  then  the  trustees  shall  distri- 
bute the  proceeds  according  to  the  requirements  of  the 
act. 

The  effect  of  the  deed  is  to  provide  for  the  distribu- 
tion of  the  assets  not  subject  to  specific  liens,  among  the 
creditors  generally. 

The  promissory  note  in  question  in  this  case  was  pay- 
able and  discounted,  and  the  deed  of  assignment  was 
made  in  Virginia.  The  Bank  and  office  of  discount 
and  deposit  were  situated,  and,  as  appears  by  the  deed, 
Groddin  and  Robinson,  the  assignees  in  trust  for  the  cred- 
itors resided,  in  that  state.  Whether  Willis  and  Wash- 
ington were  citizens  or  residents  of  Virginia  or  West 
Virginia,  or  either,  when  the  note  was  made  and  en- 
dorsed, when  the  act  was  passed,  or  when  the  deed  was 
made,  is  not  shown.  It  certainly  cannot  be  inferred 
from  anything  in  the  case  that  they  resided  in  this  State 
at  tiie  time  of  the  passage  of  the  act  of  1866,  or  the  exe- 
cution of  the  deed,  or  at  any  time  previous  to  the  insti- 
tution of  the  suit.     But  this  is  not  deemed  material. 
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AugurtTerm.  ^^  thiuk  the  act  of  the  General  Assembly,  as  con- 
Jarmers'  Bank  ^^^iied  by  the  Supreme  court  of  Virginia,  embodies  what 
wuib  ^"^^^  ^^^  l^w  before,  with  convenient  additional  regula- 
tions; that  the  law  was  just  and  expedient,  and,  as  far 
as  pertinent,  furnishes  the  rule  for  the  adjudication  of 
this  and  like  cases,  in  this  State.  And  we  think  the  deed 
was  valid  and  sufficient  to  effect  the  transfer  of  the  prom- 
issory note  in  question,  and  other  assets  of  the  Bank,  to 
the  trustees  for  the  payment,  ratably,  as  far  as  adequate, 
of  the  debts  of  the  Bank. 

The  defence  made  by  the  pleas,  is  urged  here  as  suffi- 
cient. It  is  argued  that  by  the  legislation  on  the  sub- 
ject, bills  of  exchange,  promissory  notes  or  other  debts 
at  any  time  due  the  bank,  though  assigned  to  a  trustee 
for  the  payment  of  creditors  ratably,  may,  nevertheless, 
be  paid  or  set  off  by  notes  of  the  bank,  however  depre- 
ciated, procured  by  the  debtor  of  the  bank  afler  notice  of 
the  assignment. 

The  statutory  provisions  relied  on  to  sustain  this  posi- 
tion are  incorporated  in  the  Code  of  1849,  (ch.  58,  sec. 
11 .  ch.  144,  sec.  7;  copied  in  the  Code  of  1860,  same 
ch.  sees.  16,  of  the  former  and  7  of  the  latter.)  They  are 
as  follows: 

"Though  a  bank  have  a^  branch,  all  its  notes  shall  be 
signed  by  the  president  and  countersigned  by  the  cashier 
of  the  parent  bank.  All  such  notes  shall  be  received  in 
payment  of  debts  due  to  the  bank,  whether  contracted  at 
the  parent  bank  or  a  branch." 

"Every  promissory  note,  or  check  for  money,  payable 
in  this  State  at  a  particular  bank,  or  at  a  particular  office 
thereof,  for  discount  and  deposit,  or  at  the  place  of  busi- 
ness of  a  savings  institution  or  savings  bank,  and  every 
inland  bill  of  exchange,  payable  in  this  State,  shall  be 
deemed  negotiable." 

These  provisions  should  be  construed  together,  so  that 
the  one  shall  not  disappoint  the  purpose  or  impede  the 
more  important  operation  of  the  other. 
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One  of  the  ordinary  rights  of  a  bank  or  other  corpo-  Augils/Term. 
ration,  as  a  legally  constituted  artificial  person,  is  to  dis-^j^^^g^"^ 
pose  of  its  effects.  ^vJ^inj,, 

This  is  expressed  in  the  charter  of  the  Farmers' 
Bank.  Generally,  a  bank  may  convey  or  transfer  ils 
property  in  possession,  or  choses  in  action,  either  for  a 
new  consideration,  or  to  satisfy  or  secure  a  pre-existing 
debt.  When  a  bank  is  insolvent,  or  in  danger  of  in- 
solvency, the  just  ]M*inciple  of  equality  in  part  payment 
of  creditors,  alike  entitled  to  satisfaction,  suggests  not 
only  the  legal  right,  but  the  moral  duty  of  an  assign- 
ment, or  other  measure,  to  secure  and  effect  a  ratable 
distribution  of  its  assets  among  such  creditors.  When 
the  assignment  is  to  trustees  to  secure  antecedent  debts, 
these  constitute  a  valuable  consideration  entirely  ade- 
quate to  sustain  the  assignment,  which  becomes  com- 
pletely effectual  to  protect  the  creditors  against  demands 
thereafter  acquired  by  any  one.  Wickham  and  Goshom 
V,  Martin  &  Cb..  13  Gratt.  427  ;  EvanSy  Trustee,  v.  Green- 
hetCy  15  Gratt.,  153. 

It  is  important,  not  only  to  banks,  but  to  all  persons  to 
whom  bills  of  exchange  and  promissory  notes  held  by  a 
bank  may  be  endorsed,  or  in  any  manner  transferred, 
that,  according  to  the  contract,  interpreted  by  the  mer- 
cantile law  generally  applicable  to  the  subject,  they  be 
payable  to  the  holder  in  money,  without  condition  or 
defalcation,  and  without  extinguishment,  in  whole  or  in 
jMirt,  by  the  set-off  of  demands  against  the  bank  acquired 
after  delivery  or  notice  of  the  assignment. 

The  construction  of  the  law  in  question,  urged  by 
i^ounsel,  would  make  any  bill  of  exchange  or  promissory 
note  payable  at  the  bank,  or  once  held  by  it,  in  fact  pay- 
able, not  in  money  without  defalcation,  but  in  deprecia- 
ted, and,  perhaps  worthless  currency,  and  thus  destroy 
one  of  the  distinguishing  and  most  important  character- 
istics of  negotiable  paper ;  it  would  make  it  necessary  for 
whoever  would  purchase  or  receive  in  payment  any  such 
note  or  bill,  to  learn  the  entire  financial  condition  of  the 
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Augui^t'Tenn.  ^^^^)  ^^^  ascertain  the  market  value  of  its  notes  issued 
Farmeni'  Bank^*^^  Circulation,  in  order  to  ascertain  the  actual  value  of  the 
wij'iui.  ^^^^  ^^  exchange  or  promissory  note  sought  to  be  negotia- 
ted ;  it  would  make  assignments  of  such  bills  or  notes,  for 
the  ratable  payment  of  the  debts  of  the  bank,  to  a  greater 
or  less  extent  unavailing ;  while  it  would  enable  calcu- 
lating speculators,  who  received  gold  or  its  equivalent, 
in  consideration  of  their  bills  or  notes  made  or  endorsed 
to  the  bank,  even  after  notice  of  endorsement  to  a 
holder  who  paid  lull  value  for  it,  or  after  an  assignment 
for  the  payment  of  debts,  to  purchase  or  procure  the  de- 
preciated currency  of  the  bank,  at  any  price,  however 
inconsiderable,  and  with  this  to  pay  the  debt  in  the 
hands  of  the  endorsee  or  the  trustee  for  creditors. 

We  do  not  believe  the  legislation  on  this  subject  was 
intended,  or  should  be  construed  to  have  such  effect. 

We  think  the  provision  in  question,  that  all  "notes 
shall  be  received  in  payment  of  debts  to  the  bank,"  ap- 
plies only  while  the  debts  remain  due  and  payable  to  the 
bank.  When  they  have  been  endorsed  or  assigned  and 
the  title  has  passed  from  the  bank  to  another  holder  or 
owner,  they  are  no  longer  debts  to  the  bank  or  payable 
in  the  notes  of  the  bank,  or  subject  to  extinguishment  by 
the  set-off  of  notes,  unless  the  latter  were  acquired  by 
the  debtor  before  endorsement  and  delivery  or  assign- 
ment of  the  bills  of  exchange  or  promissory  notes,  and 
notice  thereof  to  him. 

This  subject  has  been  fully  discussed  and  carefully 
considered,  and  the  questions  involved  in  this  case  de- 
cided by  the  supreme  court  of  appeals  of  Virginia,  in 
two  late  cases. 

In  ITie  Exchange  Bank  of  l^rginia,  for  (he  benefit  of 
Crumpf  Trusieey  v.  Knox,  <fcc.,  and  Tiltf  Farmers^  Bank  of 
Mrginia,  for  the  benefii  of  Ooddin  and  Robinson,  Trustees, 
V.  Anderson  &  Co.,  19  Gratt.,  339,  Judge  Christian,  pro- 
nouncing the  opinion  of  the  court,  said : 

"When,  in  conformity  with  the  act  of  February,  1866, 
these  banks  executed  their  respective  deeds  of  assign- 
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ment^  they  had  ceased  to  exi^t  for  the  purposes  for  which  xngJ^erm 
they  were  created.  A  resumption  of  their  operations  as~^rnieri'  Bank 
banks  was  simply  impossible.  The  stockholders  had  no  ^.{^,jj^ 
longer  any  interest  in  them.  It  only  remained  to  wind 
them  up  for  the  benefit  of  their  creditors.  Robinson  v. 
Gardiner y  (supra).  In  this  view,  the  grantees  in  said 
deeds  were  not  trustees  for  the  banks,  but  for  the  credi- 
tors only.  Haxtun  v.  Biahopy  3  Wend.  18;  Diven  v, 
PhelpSy  34  Barb.  224.  The  true  principle,  I  conceive  to 
be  this:  These  corporations  being  insolvent,  under  the 
statute,  and  the  deeds  made  in  pursuance  thereof,  the 
rights  of  all  the  creditors  attach  equally,  to  all  their  assets, 
and  whoever  takes  their  bills  afterwards  (being  indebted 
to  such  corporations,)  takes  them  subject  to  this  right  of 
all  the  creditors  to  share  equally  in  their  assets.  His 
claim  is  upon  the  assets  for  his  proportionate  share.  The 
statute,  as  well  as  the  deeds  of  assignment,  virtually  se- 
cures to  the  creditors  collectively,  the  entire  and  exclu- 
sive right  to  all  the  assets.  The  debtor,  therefore,  must 
pay  his  debt,  and  take  his  dividend  for  his  claim,  arising 
from  his  ownership  of  the  bills,  acquired  under  such  cir- 
cumstances. It  is  true  that  a  bank,  as  long  as  it  is  sol- 
vent, or  rather,  as  long  as  it  has  control  of  its  assets,  is 
bound  to  take  its  own  bills  in  payment  of  debts  due  to 
it;  but  when  it  becomes  insolvent,  and  goes  into  liquida- 
tion, making  an  assignment  of  all  its  assets  for  the  bene- 
fit of  its  creditors,  the  rights  of  all  its  creditors  attach 
equally,  and  a  debtor  then  takes  the  bills  of  the  bank 
subject  to  the  rights  of  other  creditors  to  enforce  his  ob- 
ligations against  him  for  the  equal  benefit  of  all.  Diven 
V.  Phelps,  34  Barb.  224 ;  9  Cowen  413,  notes  ;  1  Paige 
Ch.  585;  3  Wend.  13.  But  independently  of  the  act  of 
12th  February,  1866,  the  obligations  enforced  and  the 
rights  established  under  it,  according  to  the  construction 
I  have  given  it,  it  must  be  conceded  on  general  princi- 
ples, that  these  notes  of  the  banks,  acquired  ajier  notice 
of  the  assignment,  cannot  be  pleaded  as  set-ofts  in  ac- 
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AuRust^e:Mi.  ^'^"^  brought  by  the  assignees  of  the  banks,  unless  these 
Farliur^'  iiaak ^*^^^^  ^^^  taken  out  of  thc   oi>eration  of  the   general  and 
wuiis.      ^^'^'^  settled  principles  of  law,  in  consequence  of  the  pro- 
visions of  the    charters  of  these  corporations,   or  of  the 
general  law  regulating  them.     To   this  question    I  shall 
advert  presently. 

"It  is  a  principle  of  law,  too  well  settled  to  admit  of 
doubt  or  argument  now,  that  a  set-off,  as  between  origi- 
nal parties,  acquired  after  the  assignment,  for  a  bona  fide 
purpose,  of  the  subject  in  controversy,  and  notice  thereof, 
cannot  be  set-off  against  a  holder  for  value.  13  John- 
son, 322;  1.  Johns.  Ca.   51 ;  5  Munf.    388  ;  14  Gratt.  1. 

"It  is  equally  well  settled  that  the  trustees  and  benefi- 
ciaries in  a  deed  of  trust  to  secure  bona  fide  debts,  are 
purchasers  for  valuable  consideration.  A  pre-existing 
debt  is  of  itself  a  valuable  considen^tion  for  a  deed  of 
trust  executed  for  its  security. 

"As  between  the  banks  and  the  bill-holders,  the  law 
does  make  a  contract  that  the  bank  shall  receive  its  own 
notes  in  payment  of  a  debt  due  to  it  by  the  bill-holder ; 
but  it  must  be  a  debt  due  to  the  bank,  and  when  assigned 
to  a  third  party /or  t'aZue,  it  is  then  a  debt  due  to  the  as- 
signee, and  not  to  the  bank,  and  there  is  no  obligation  on 
the  a&signee  to  receive  the  notes  of  the  bank,  but  the 
debt  must  be  paid  as  other  debts  are  paid.  The  truth  is, 
that  these  provisions  of  the  statute  are,  as  before  illus- 
trated, simply  laws  regulating  the  payment  at  the  parent 
banks  and  branch  banks  respectively  of  debts  ^ due  to  any  or 
either  of  them,  and  cannot  be  said  to  constitute  a  con- 
tract binding  upon  every  party  who  may  be  the  assignee 
or  endorsee  of  the  debt  originally  due  to  the  bank. 

"I  have  carefully  examined  the  decisions  of  the  courts 
of  other  states  to  ascertain  what  has  been  the  ruling  of 
these  courts  on  this  question,  and  I  find  that,  with  a  sin- 
gle exception,  (if  that,  indeed,  can  be  considered  an  ex- 
ception,) the  whole  current  of  decisions  has  been  in  (»ne 
direction,  to-wit :  that  the  assignees  of  a  bank  are  not 
obliged  to  take  from   the  debtor  the  notes  of  the  bank 
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obtained  after  notice  of  the  assignment.     This  has  been  Aug^^fenn. 
the   uniform  course   of  decision  in  New  York ;  See  3  Kjuroen' Bank 
Wend.  ]3;  1  Paige  Ch.  585;  1  Law  Reg.  N.S.  238;  34      ^mte 
Barb.  224.     The  courts   of  Pennsylvania  have   decided 
the  same  way ;  8  Watts  and  Serg.  311 ;  Housum  v.  Rog- 
ers, 40  Pa.  St.  190.      So  in  Ohio;  1  Ohio,  381,  376;  3 
McLean,  397.     So  in  Kentucky;    16  B.  Mon.  351;  1 
Duval,  84  :  And  in  Mississippi ;  King  v,  Elliott,  5  Smedes 
and  Marsh.,  428.^^ 

In  the  case  of  Saunders  v.  White,  20  Gratt.,  327,  these 
principles  were  re-affirmed. 

It  was  held  by  the  Supreme  Court  of  Appeals  of  this 
State,  in  the  case  of  the  Fai'mer^  Bank  v,  Gdtinger,  4 
W.  Va.,  305,  that  a  debtor  of  a  bank,  summoned  as  a 
garnishee,  could  not  afterwards  procure  the  notes  of  the 
bank  and  pay  them  or  set  them  off,  in  satisfaction  or  dis- 
charge of  the  debt.  AVe  cannot  see  that  the  right  of  the 
assignee  in  trust  for  creditors  is  inferior  to  that  of  an 
attaching  creditor. 

It  is  argued  that  the  action  could  not  be  maintained 
in  the  name  of  the  "Farmers*  Bank  of  Virginia,"  and 
that  this  objection  may  now  be  made  here. 

The  act  for  the  charter  of  the  bank  is  entitled,  '*An 
act  incorporating  the  Farmers^  Bank  of  Virginia."  In 
the  first  section  of  the  act  it  is  provided  "that  a  bank 
shall  be  established  in  the  city  of  Richmond,  to  be  called 
the  'Farmers'  Bank  of  Virginia.' "  Though,  in  the 
ninth  section,  it  is  provided  that  the  subscribers,  their 
successors  and  assigns,  shall  be,  and  they  were,  by  the 
act,  made  a  corporation  and  body  politic,  in  law  and 
tact,  by  the  name  and  style  of  the  "President,  Directors 
and  Company  of  the  Farmers'  Bank  of  Virginia." 
From  the  creation  of  the  Bank  to  the  present  time,  in 
acts  of  the  General  Assembly,  and  in  opinions  of  the 
courts,  as  well  as  in  other  documents  and  ordinary  con- 
versation, the  corporation  has  generally  been  mentioned 
by  the  former  name.  In  the  title  and  body  of  the  last 
act  extending  its  charter,  it  is  designated  thus,  and  not 
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AogiftTerm.  Otherwise.    Throughout  the  States  of  Virginia  and  West 
Fumera'  Bank  Virginia,  the  Bank  has  been,  and  is  commonly  known 
wiW      by  that  name. 

The  defendants  made  no  objection  in  the  circuit  court 
because  of  the  name  in  which  the  suit  was  brought : 
They  pleaded  in  bar,  agreed  the  facts,  treating  **Farm- 
ers'  Bank  of  Virginia,^'  and  the  "President,  Directors 
and  Company  of  the  Farmers'  Bank  of  Virginia,''  in- 
discriminately, as  the  name  of  the  same  corporation ; 
and,  finally,  submitted  the  case  to  the  decision  of  the 
court.  Clearly,  the  defendants,  who  appeal,  cannot  urge 
this  objection,  successfully,  here. — 3  Rob.  Pr.,  339,  and 
authorities  there  cited;  12  Leigh,  91,  and  authorities 
there  cited. 

It  is  argued  that  the  judgment  having  been  entered 
for  a  larger  amount  than  the  agreement  of  facts  war- 
ranted, the  order  of  the  circuit  court  correcting  the  error 
must  be  disregarded,  and  the  original  judgment,  without 
the  amendment,  must  be  considered  and  reversed. 

It  is  provided  in  the  Code,  chapter  134,  section  5, 
among  other  things,  that  the  court,  in  which  is  rendered 
a  judgment,  wherein  there  is  any  mistake  or  miscalcula- 
tion of  any  sum  or  quantity,  when  it  is  right  in  any  part 
of  the  record  or  proceedings,  or  when  there  is  any  ver- 
dict, report  of  a  commissioner  or  other  writing,  whereby 
the  judgment  or  decree  may  be  safely  amended,  may,  on 
the  motion  of  any  party,  amend  the  judgment  according 
to  the  truth  or  justice  of  the  case  : 

It  is  further  provided,  that  any  motion  under  this  sec- 
tion, shall  be  after  reasonable  notice  to  the  opposite 
party,  his  agent  or  attorney. 

Under  this  section,  the  court  has  jurisdiction,  by  ref- 
erence to  the  agreement  of  facts,  to  correct  the  error. 
There  was  no  notice  of  a  motion,  but  it  was  made  by  the 
plaintiff  in  whose  favor  the  error  was  committed.  The 
plaintiff,  then,  could  not  appeal  from,  or  complain  of, 
the  order  made  on  his  own  motion.  The  correction  was 
for  the  benefit  of  the  defendants,  who  are  the  appellants 
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here.     If  they    had   been   prejudiced,   by   the   order  of  ^^^^^^^^^^ 
amendment,  they  might  have   appealed  ;  but  they  were p^^^^^;  g^^— 
not  prejudiced,  and,  therefore,  have  not,  and  could  not      ^,J,-,j^ 
have,  appealed. 

And,  finally,  reference  is  made,  by  the  counsel,  to  the 
act  passed  this  year,  providing  that  debts,  by  judgment  or 
otherwise,  due  to  the  banks  of  Virginia,  or  this  State,  or 
their  trustees  or  representatives,  may  be  paid  in  the  is- 
sue of  the  banks  or  their  branches  ;  but  no  suggestion  is 
made  as  to  what  is  the  effect  of  the  act,  or  how  it  can  in- 
fluence the  decision  of  this  case. 

The  notes  of  the  Farmers'  Bank  were,  by  the  holders, 
merely  tendered  before  the  action  was  brought ;  and,  af- 
terwards, during  it?  pendency,  were,  by  the  defendants, 
brought  into  court  and  filed,  and,  at  their  instance,  by 
the  court,  ordered  to  be  deposited  with  the  clerk.  This 
was  entirely  ineffectual  for  the  purpose  intended.  It 
was  neither  a  legal  payment,  set  off,  or  anything  equiva- 
lent to  the  one  or  the  other.  As  it  did  not  then  con- 
stitute a  payment,  it  cannot  now  be  treated  as  such.  At 
the  time  of  the  decision  of  the  court  against  the  validity 
of  the  tender,  or  afterward,  the  defendants  had  the  right, 
upon  leave,  to  withdraw  the  notes,  and  use  them  legiti- 
mately, as  they  thought  proper.  If  they  have  not  done 
so,  they  may  still  apply  to  the  court,  obtain  the  leave 
and  withdraw  the  notes ;  and  use  or  dispose  of  them  in 
any  manner  that  they  might  do  if  they  had  not  filed 
them  in  the  case.  But  whether,  under  the  late  legisla- 
tion, they  may  pay  their  debt  assigned  to  the  trustees 
for  creditors,  with  these  notes,  acquired  after  notice  of 
the  assignment,  and  thus  discharge  the  judgment,  need 
not  be  considered. 

For  the  reasons  stated  the  judgment  of  the  circuit 
court,  as  corrected,  is  afiirmed,  with  damages  and  costs. 

The  other  Judges  concurred. 

JXTDGMENT,  AS  CORKECTED,  AFFIRMED. 
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August  Tenn. 


CHARIBSTOWN. 

Roderick  v.  The  Railroad  Company. 

August  22,  1878, 
1*78.         1.  When  the  plaintiff  files  an  amended  deelaration,  which  is  complete 

■let    TwiiM  "^  » 

in  itself,  and  does  not  refer  to,  or  in  any  manner  adopt  the  former 
as  part  of  the  same,  and  to  which  amended  declaration  defendant 
replies  and  issue  is  joined  thereon,  the  former  shall  be  considered 
as  withdrawn  or  abandoned. 

2.  A  plea  filed  to  the  first  declaration,  but  not  withdrawn,  will  be  re- 
garded as  filed  to  the  second  declaration. 

J5.  A  new  trial  will  not  be  granted  after  verdict,  because  the  amount  of 
damages  assessed  by  the  verdict  exceeds  the  amount  claimed  in 
the  writ,  but  not  the  amount  laid  in  the  declaration. 

4.  A  new  trial  will  be  granted  on  the  afiidavit  of  a  party,  or  of  some 
other  person,  on  the  ground  of  newly  discovered  testimony,  when 
the  affiant  shows  that  he  has  conversed  with  the  witnesses,  and  de- 
tails the  testimony  which  they  will  give,  and  the  court  sees  that  it 
is  not  cumulative,  and  if  before  a  jury  would  produce  a  different 
verdict;  and  where  such  testimony  was  unknown  to  the  plaintiff 
and  he  had  used  due  and  proper  diligence  to  procure  it. 

6.  A  common  carrier  will  not  be  liable  tor  injury  to  a  horse,  occasioned 
by  the  improper  or  unwarrantable  interference  of  the  plaintiff  or 
his  agent,  with  the  management  of  the  car,  by  the  servants  or  em- 
ployees of  the  company. 

This  was  an  appeal,  by  the  plaintiff  below,  from  the 
judgment  of  the  circuit  court  of  Jefferson  county,  ren- 
dered at  the  August  term,  1868,  of  said  court,  wherein 
Hezekiah  Roderick,  was  plaintiff,  and  the  Baltimore  and 
Ohio  Railroad  Company,  defendant.     The  Hon.  Ephraim 
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B.  Hall,  judge   of  said  circuit  court,  as  organized  under  AugurtTerm. 
the  Constitution  of  1863,  presided  at  the  trial  below.  E^dedciT" 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  BaiiroiidCo. 
Court,  delivered  by  Paull,  Judge. 

Charles  J,  Faulkner,  for  appellant. 
George  H.  Lee,  for  appellee. 

Paull,  Judge : 

In  1865,  an  action  was  instituted  by  the  plaintiff,  Heze- 
kiah  Roderick,  against  the  defendant,  in  the  circuit  court 
of  Jefferson  county,  for  injuries  received  by  a  horse  of 
the  plaintiff,  while  in  the  course  of  transportation  from 
Harper's  Ferry  to  Baltimore.  A  declaration  in  case  was 
filed,  and  a  common  order  taken  and  confirmed.  At  the 
April  term  of  the  court,  leave  was  given  to  the  plaintiff 
to  file  an  amended  declaration,  during  the  term.  No 
record  or  entry,  made  by  the  clerk,  indicates  that  this 
amended  declaration  was  filed;  but  a  declaration  in  as- 
sumpsit appears  in  the  printed  record,  and  from  affida- 
vits found  therein,  it  appears  that  this  declaration  was 
filed ;  and  from  a  manuscript  record,  it  appears  that  the 
plea  of  non-assumpsit  was  filed  to  this  declaration,  and 
plaintiff  replied  generally  and  issue  was  joined  thereon. 
This  amended  declaration  is  complete  in  itself,  and  does 
not  purport  to  be  filed  merely  as  an  additional  count  to 
the  former;  nor  is  the  former  in  any  way  adopted  by,  or 
m^de  part  of,  the  same ;  and  the  amended  declaration 
is,  as  before  stated,  in  assumpsit,  while  the  former  is  in 
case.  In  this  state  of  the  pleadings,  the  former  declar- 
ation may  be  regarded  as  withdrawn  or  abandoned. 
This  last,  or  amended,  declaration  claims  damages  to 
the  amount  of  ?  1,900.  On  the  pleadings  and  issue  thus 
made,  a  jury  was  impanelled  and  a  trial  had,  at  the 
October  term,  1866,  in  which  a  verdict  was  rendered  for 
the  plaintiff  for  $1,500 — and  judgment  rendered.  At 
the  same  term,  the  defendant  moved  the  court  to  set 
aside  the  verdict  and  judgment,  on  the  grounds  set  forth 
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AuguJt  Term.  ^"  ^'^^  rccord,  and  at  the  April  term  of  the   court,  1867^ 
' — ^« \r:r.      this  was  done,  and  a  new  trial  awarded  to  the  defendant ; 

Roderick  '  ^  ' 

RaUrgftdOi   ^°^'>  ^^  ^^^^  ruling  of  the  court,  the  plaintiff  excepted. 

At  the  June  term  of  the  court,  1867,  leave  was  given 
to  the  plaintiff  to  file,  within  forty  days,  an  amended  dec- 
laration. The  record  does  not  indicate,  irora  any  entry  of 
the  clerk,  or  from  any  other  evidence,  that  this  amended 
declaration  was  ever  filed ;  or,  if  filed,  does  it  appear 
that  any  other  plea  was  filed  in  the  cause,  other  than  the 
plea  of  non-assumpsit,  which  had  been  filed  to  the  sec- 
ond declaration. 

At  the  April  term,  1868,  a  jury  was  sworn,  to  try  the 
issue  joined  between  the  parties,  and  rendered  a  verdict 
for  the  plaintiff  for  $1,200.  Whether  this  issue  was 
made  upon  the  first,  or  second,  amended  declaration,, 
it  is  not  necessary,  or  perhaps  proper,  in  view  of  the 
subsequent  proceedings  and  the  opinion  reached  by  this^ 
Court,  now  to  determine.  If  it  was  the  issue  made 
under  the  pleadings  in  the  former  trial,  there  was  no  ob- 
jection to  it.  If  the  second  amended  declaration  was- 
filed,  the  plea  of  non-assumpsit  not  being  withdrawn, 
would  stand  as  a  plea  to  it ;  Eppes  Ex'or  v.  Demomlk^ 
Adm^Vy  2  Call,  22.  In  either  case  the  parties  were  at 
issue  on  their  pleadings ;  and  even  if  the  plea  of  non- 
assumpsit  to  the  last  declaration  was  informal,  it  is  too 
late  to  take  advantage  of  it  after  verdict;  Hunnicutt  v^ 
Oarsley,  1  H.  &M.,  153. 

At  the  same  term,  (April,  1868,)  a  motion  was  made,  by- 
the  defendant,  to  set  aside  this  verdict  and  grant  a  new 
trial,  for  the  reasons,  or  on  the  grounds,  set  forth  in  the 
record:  First,  because  said  verdict  was  contrary  to  the  ev- 
idence ;  Second,  because  said  verdict  was  contrary  to  law ; 
Third,  because  said  verdict  was  without  evidence  to* 
support  the  same;  Fourth,  because  said  verdict  was  con- 
trary to  the  instructions  of  the  court;  Fifth,  because  of 
newly  discovered  evidence. 

At  the  August  term,  1868,  this  motion  was  granted,  andl 
a  new  trial  awarded  ;  and,  to  this  order  of  the  Court,. 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  5T 

the  plaiDtift  excepted.     The  bill  of  exceptions  sets  forth  Auguatrerm. 
the  affidavits  of  A.  B.  Wood,  in  regard  to  newly  dis-~"^^^j^j; 
covered  testimony,  and  the  facts  anu  evidence  produced  luiir^a  Co. 
upon  the  trial. 

On  the  twenty-fourth  day  of  July,  1869,  notice  was 
given  and  service  of  the  same  accepted  by  the  defend- 
ant's counsel,  that  an  appeal  had  been  taken  from  an  or- 
der of  thei  circuit  court  granting  a  new  trial  in  this  cause, 
and  on  the  same  day  a  bond  is  filed  by  the  plaintiff,  the 
condition  of  which  recites  that  the  plaintiff  has  sued  out 
an  appeal  "from  an  order  of  the  circuit  court  of  Jefferson 
county  granting  a  new  trial  and  setting  aside  the  verdict 
of  the  jury^'  in  this  cause. 

It  is  obvious  that  the  appeal  has  not  been  iaken  from 
both  orders  of  the  court  granting  the  two  new  trials,  but 
from  one  only ;  and  the  plaintiff  is  entitled  to  have  his  ap- 
peal but  from  one  order  considered ;  from  which  order 
the  appeal  was  taken  is  not  indicated  in  any  manner,  and 
it  is  but  natural  and  proper  to  infer,  and  to  hold,  that 
the  appeal  is  from  the  order  granting  the  last  new  trial, 
as  with  its  result  the  plaintiff  is  satisfied,  as  well  as  with 
the  former,  and  equally  objected  to  the  court  interfer- 
ing with  the  verdict.  At  all  events,  there  can  be  no 
ground  of  complaint,  as  the  plaintiff  himself  has  failed 
to  indicate  from  which  order  his  appeal  was  designed 
to  be  taken. 

Was  there  error  in  the  court  below  in  granting  the 
last  new  trial,  is  the  only  question  now  remaining  for 
determination.  In  support  of  the  action  of  the  court,  it 
is  suggested  by  the  defendant's  counsel,  that  as  the 
amount  of  damages  found  by  the  verdict  of  the  jury  ex- 
ceeds the  amount  claimed  in  the  plaintiff^s  writ,  that  the 
variance  is  fatal,  and  is  a  sufficient  ground  for  setting 
aside  the  verdict.  This  position,  however,  does  not 
seem  to  be  correct,  when  the  amount  claimed  in  the  dec-- 
laraiion  is  sufficiently  large  to  cover  the  amount  found  by 
the  verdict,  and  this  is  true  in  the  present  case ;  if  the 
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Augu??TermJ"<^g"^eDt  was  for  more  damages  than  are  stated   in  the 

g^^^j^     declaration,  or  the  writ,  it  would  be  erroneous,  but  not 

Railroad  Co.  wheu  it  is  for  Icss.     M088  V.  Mo88^  Admr.y  4  H.  and  M., 

*  309,  310;  2  Wash.  203  ;  2  Tucker's  Com.  314.  In  these 

books  and  cases,  the  doctrine  would  seem  to  be  settled. 

There  are  other  grounds,  however,  for  the  order  grant- 
ing this  new  trial,  which  we  proceed  to  notice.  The 
first  is  that  of  newly  discovered  testimony.  One  of  the 
questions  arising  upon  the  trial  was  the  value  of  the 
plaintiff's  horse,  which  had  been  injured.  The  aflSda- 
vits  of  A.  B.  Wood,  an  agent  for  the  defendant,  are  pro- 
duced, in  which  he  affirms  that  since  the  trial  he  had 
conversed  with  two  different  persons,  one  of  whom  had 
told  him  that  the  horse,  was  not  worth  $100  at  the  time 
of  this  shipment ;  that  he  knew  the  horse,  Ac.,  and  that 
he  was  willing  to  testify  to  these  facts;  that  he  was  in- 
formed by  the  other  person  that  said  horse  was  considered 
nearly,  or  quite,  valueless;  that  he  had  been  badly 
burned  whilst  on  a  train  of  cars  in  transportation  from 
the  south,  &c.;  that  affiant  had  made  diligent  search  for 
these  facts  before  the  trial ;  that  he  had  diligently  en- 
deavored to  find  some  testimony  as  to  the  value  of  the 
horse  before  the  trial,  but  had  been  unable  to  do  so,  as 
the  horse  was  almost  unknown  in  the  county.  Such  is 
the  testimony  of  A.  B.  Wood,  in  his  affidavits.  Re- 
garding the  case  of  Nuchols^  Admr,  v,  Jones y  8  Gratt. 
267,  as  furnishing  a  proper  rule  upon  this  subject,  and 
admitting  that  the  courts  should  grant  new  trials  on  this 
ground  with  great  care  and  caution,  I  think  this  case  is 
fairly  brought  within  the  scope  of  the  rule.  The  defend- 
ant asking  the  exercise  of  this  power  on  the  part  of  the 
court,  shows  ignorance  of  the  existence  of  the  evidence  ; 
that  it  was  guilty  of  no  negligence,  and  produces  the 
affidavit  of  a  party  who  had  conversed  with  the  witness 
whose  evidence  it  was  proposed  to  take;  we  think, 
moreover,  that  the  new  evidence,  if  before  the  jury, 
would  have  resulted  in  a  different  or  modified,  verdict. 
Moreover,  the  evidence  is  not  cumulative,  as  the  record 
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^scloses  that  no  evidence  whatever,  on  this  question  ^^^^ 
-of  value,  was  before  the  jury,  on  the  part  of  the  defend-" 
ant.  We  think,  therefore,  that  the  circumstanees  here 
set  forth  fulfil  the  requirements  of  the  rule.  TheaflBda- 
vits  of  the  parties,  whose  testimony  it  was  proposed  to 
take,  appear  in  the  record,  and  indicate  that  their  testi- 
mony would  not  have  been  given,  as  stated  in  the  affida- 
vit of  Wood,  the  agent  of  the  Company  :  But  these  affi- 
davits were  not  before  the  court  below,  when  the  order 
granting  the  new  trial  was  made,  and  cannot,  therefore, 
be  considered  by  this  court. 

Another  ground  on  which  this  new  trial  was  asked,  is 
because  the  verdict  was  contrary  to  the  law  and  evidence. 
The  facts  and  evidence  are  found  in  the  supplemental 
record  in  this  cause.  The  testimony  of  five  witnesses, 
^excluding  the  plaintiff's  own,)  is  produced  to  sustain 
the  issue  on  the  part  of  the  plaintiff.  Hobart  T.  Lewis, 
the  agent  of  the  plaintiff  in  the  shipping  of  this  horse, 
is  the  only  witness,  on  either  side,  who  testifies  as  to  the 
way  the  horse  came  to  be  injured,  and  his  testimony  on 
that  point,  is  the  following  :  "The  horse  fell  out  of  the 
ear  from  the  door  being  open,  about  one  mile  this  side  of 
Mount  Airy:''  This  is  the  whole  testimony  in  this  cause 
upon  this  point.  The  door  of  the  car  being  open  was 
the  sole  cause,  or  occasion  of  this  horse  being  injured. 
It  is  true  this  witness  I^ewis  objected  to  his  being  placed 
in  what  he  calls  a  close  house  ear,  his  only  objection 
being  that  **it  was  too  low,  and  the  horse  would  likely 
strike  his  head."  It  may  be  here  remarked  that  it  ap- 
pears from  the  testimony,  that  the  Company  did  not 
know  at  the  time  this  horse  was  taken  on  the  car  and  dur- 
ing the  course  of  transportation,  that  any  other  person 
than  Lewis  himself,  was  the  owner  of  the  horse.  This 
same  objection  was  made  by  the  plaintiff  who  was  pres- 
ent at  the  time,  and  who  testifies  as  follows:  "The 
horse  was  put  in  a  low  house  car:  I  objected  to  the  car, 
and  told  agent  that  it  was  not  fit  to  put  a  horse  in  :"  On 
the  other  hand  is  the  testimony  of  four  witnesses  pro- 
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Angil8?Terra.  ^^ced  by  the  Company,  each  of  whom  proves  that  he 
"    Boderick  ~^^^  ^^  ^^^  Company's  employment  at  the  time  of  ship- 
Railroad  Co.  P^^K  ^^^^  horse  ;  that  it  was  their  duty,  in  one  capacity 
or  another,  to  give  attention  to  this  shipment,  and  that 
the  car  was  sound  and  in   good  condition,  and  suitable* 
for  the  purpose  for  which  it  was  used.     There  is  no  com- 
plaint in  any  quarter  that  there  was  not  sufficient  air,  or 
ventilation  ;  the  accident  or  injury  was  occasioned  solely 
by  the  door  of  the  car  being  left  open ;  the  horse  broke 
his  halter  and  fell  out.      In  the  other  end  of  the  same 
car  were  two  other  horses  belonging  to  different  persons. 
Was,  theuy  the  door  of  the  ear  left  open  by  any  fault,  mis-- 
conduct  or  negligence  of  the  Company  f 

Perry  Price,  one  of  the  Company's  witness,  states  that 
he  was  dispatcher  of  trains  at  Harpers  Ferry  when  this 
horse  was  shipped  and  remembers  the  fact ;  "that  it  was 
his  duty  to  see  that  the  car  doors  were  closed  before  the 
train  started,  and  after  the  horse  was  put  into  the  car ; 
that  he  went  to  the  door  to  close  it;  that  Mr.  Hobart 
Lewis,  who  shipped  the  horse,  was  in  the  car,  and  would 
not  let  him  shut  the  door ;  and  said  that  he  would  take 
care  of  the  horse  himself,  as  he  was  of  too  much  value 
to  be  shut  up  without  some  one  to  take  care  of  him ; 
that  witness  would  have  closed  the  door,  but  for  Lewis 
refusing  and  saying  that  he  would  take  care  of  the  hoise ; 
when  the  car  door  is  closed  and  fastened  it  cannot  be 
opened  from  the  inside."  A.  B.  Wood  testifies,  that  at 
this  time  he  was  dispatcher  of  trains  at  Sandy  Hook 
yard ;  that  he  also  offered  to  close  and  fasten  the  door  of 
this  car,  but  was  prevented  by  Lewis  who  was  in  the  car* 
Thomas  Michel  was  the  conductor  of  this  train ;  and  he 
testifies  that  he  went  to  close  and  fasten  the  door  of  this 
car;  that  the  man  in  charge  of  the  horse,  who  had  a 
shipper's  papers,  refused  to  allow  him  to  close  the  door^ 
and  wante^  to  take  care  of  the  horse  himself ;  that  he 
would  have  closed  the  door  but  for  that  refusal  and  that 
Lewis  was  in  the  car."  The  testimony  of  these  three 
witnesses,  as  to  these  material  facts,  as  to  the  closing  of 
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the  car-door,  is  wholly  unimpeached  and  uncoDtradicted  Augustxenu. 
in  any  way,  even  by  Hobart  Lewis  himself.  Upon  this — j^^^^^^j^ 
testimony,  it  is  manifest  beyond  all  doubt  or  controversy,  RnUriaco. 
that  the  injury  to  this  horse  was  occasioned  by  the  im- 
proper and  unwarrantable  interference  of  the  plaintiff  or 
his  agent  in  the  management  of  the  car,  by  meansof  which 
the  accident  occurred;  in  other  words,  it  was  occasioned 
directly  by  the  fault  or  misconduct  of  the  plaintiff  or  his 
agent,  whom  he  had  put  in  charge  of  his  animal,  and  of 
his  transportation.  Thus  the  acts  of  the  plaintiff  not 
merely  contributed  to,  but  actually  occasioned,  the  acci- 
dent which  caused  the  injury  of  which  the  plaintiff  com- 
plains^ and  for  which,  therefore,  he  is  not  entitled  to  re- 
cover. This  position  is  in  no  conflict  with  the  case  of 
Hormibal  Railroad  v.  Swift,  12  Wall.  262,  cited  by  plain- 
tiff *8  counsel,  in  which  it  was  held,  "  It  is  not  a  ground 
for  limiting  the  responsibility  of  a  common  carrier,  where 
no  interference  is  attempted  with  his  control  of  the  pro- 
perty carried,  that  the  owner  of  the  property  accompanied 
it,  and  keeps  watch  for  its  safety."  The  Court  say,  in  de- 
livering the  opinion:  **  The  control  and  management  of 
the  car,  or  of  the  train,  by  the  servants  and  employees 
of  the  company,  were  not  impeded  or  interfered  with;" 
and  this  was  the  ground  of  the  decision,  so  far  as  that 
point  is  concerned.     Here  the  facts  are  different. 

Another  point  upon  the  law  and  testimony  in  this  case 
might  be  worthy  of  consideration.  The  plaintiff  takes 
the  evidence  of  four  witnesses,  (excluding  his  own)  as  to 
the  value  of  this  horse :  one  fixes  his  value,  at  the  time 
of  shipping  him, at  $2,000;  one  at  $1,200  or  |1,50();  one 
at  $3,000,  and  one  at  $2,500;  the  plaintiff  himself  fixing 
it  also  at  $2,500;  but  three  out  of  these  four  witnesses, 
testify  as  follows,  to-wit :  John  E.  Irwin,  "  he  was  of  no 
value  except  as  a  race  horse,  and  would  be  of  no  value 
to  any  one,  except  for  winning  money  by  betting  on  his 
speed  in  racing;  he  might  be  a  riding  horse,  I  don't 
know  as  to  that."  John  Roderick  (son  of  the  plaintiff) 
testifies,  "  the  horse  was  a  fast  race  horse ;  would  be  of 
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Au  ^Term  ^^  valuc  Gxcept  to  wio  money  at  racing."  James  Gib- 
son testifies,  "he  was  a  very  iast  racer;  don't  think  the 
horse  was  of  much  value  except  that  the  owner  might 
make  money  by  betting  on  him."  By  this  testimony, 
the  chief,  if  not  the  exclusive,  value,  of  this  horse  is  made 
to  consist,  not  in  his  ability  to  render  useful  service  in 
the  ordinary  and  lawful  employments  of  men,  but  in  the 
ability  which  he  furnished  to  his  owner,  to  make  money 
by  betting  on  his  speed  in  the  race. 

To  run  a  horse  race  on  the  public  roads  of  this  State,, 
and  betting  on  the  same,  are  forbidden  by  its  statutes 
and  punished ;  such  practices,  on  the  public  roads,  at 
least,  are  made  unlawful,  regarded  as  dangerous  to  the 
public  safety,  and  demoralizing.  This  may  also  be  true 
of  the  practice  under  other  circumstances;  and  its  evil  is 
apparent  in  the  fact  disclosed  in  the  evidence,  that  this 
horse,  at  the  time  of  the  accident,  was  on  his  way  to 
Baltimore  to  run  a  race,  on  which  his  owner  had  bet 
$600 ;  and  he  was  most  cruelly  compelled,  in  his  crippled, 
wounded  and  suffering  condition,  to  attempt  to  run  the 
race,  and  fell  at  the  end  of  a  hundred  yards.  Does  the 
law  allow  compensation  for  the  loss  of  any  property^ 
which  can  only  be  used  by  its  owner,  as  the  testimony 
indicates,  for  the  purjiose  of  making  money  by  the  de- 
moralizing practice  of  racing  and  betting?  This  horse 
was  doubtless  of  some  use  for  other  purposes,  but  this 
large  verdict  was  manifestly  given  in  view  of  his  racing 
qualities,  upon  the  testimony  before  cited.  But  waiving 
any  further  pursuit  of  this  enquiry,  the  judgment  of  the 
circuit  court,  for  the  other  reasons  stated,  granting  a  new 
trial,  made  at  the  August  term,  1868,  is  affirmed,  with 
costs  and  damages  to  the  appellee. 

Raymond,  President,  and  Hoffman,  Judge,  concurred 
in  the  first  three  points  stated  in  the  syllabus.  Hoffman 
did  not  concur  in  the  fourth  point,  nor  in  all  the  reason- 
ing in  support  of  the  fifth  point.     Moore,  Judge,  absent. 

Judgment  Affirmed. 
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CHARLESTOWN. 


PiTZKR,  AdMR.,  V.  BUUNS. 

August  22,  1878. 

1.  The  limitation  in  equity,  as  against  mortgages  and  deeds  of  trust 

conveying  property  to  a  trustee,  to  secure  the  payment  of  debts, 
when  the  statute  of  limitations  does  not  govern,  is  twenty  years; 
and,  under  circumstances,  a  greater  period.  Such-  limitation  is 
barred  upon  presumption  of  payment,  and  not  upon  analogy  to 
the  statute  of  limitations,  as  applicable  to  the  action  of  ejectment 
or  any  other  real  action ;  but  by  analogy  to  the  limitation  from 
presumption  of  payment  in  actions  at  law,  upon  a  single  bill,  if  it 
is  not  a  mere  rule  of  equity. 

2.  In  a  suit  in  equity  to  enforce  a  deed  of  trust  given  upon  land  to 

secure  the  payment  of  money,  the  fact  that  the  grantor  remained 
in  possession  of  the  land  for  17  years,  after  the  right  to  sell  the 
property  to  pay  the  debt  accrued,  does  not  operate  a  bar  to  the 
suit. 

a.  In  a  suit  commenced  in  1867,  and  pending  on  the  1st  day  of  April, 
1869,  and  at  no  time  barred,  in  computing  the  limitation  to  the 
action,  the  time  from  the  seventeenth  day  of  April,  1861  to  the 
1st  day  of  March,  1869,  must  be  excluded  from  the  computation. 

4.  B.,  on  the  26th  day  of  September,  1845,  executed  a  deed  of  trust  con. 
veying  to  C.  land  in  trust,  to  secure  the  payment  of  a  debt  of  $300 
with  interest  from  the  date  aforesaid,  to  F.,  and  other  debts  toother 
persons.  The  deed  of  trust  provides  that  if  the  debts  therein  named 
are  not  paid  within  one  year,  that  the  trustee  shall  sell  the  land  at 
public  auction  lo  pay  the  debt.  On  the  same  day  the  deed  of  trust 
WMS  executed,  F.  executed  to  B.  a  writing,  in  these  words:  "It 
is  hereby  understood  and  agreed  that  if  I  do  not  succeed  in  clear- 
ing B.  of  either  of  the  suits  now  pending  in  the  circuit  court  of 
law  of  Berkeley  county  by  H.,  assignee  of  W.  G.  B.,  then  thenbte 
embraced  in  a  trust  deed  of  this  date,  to  be  void   and  of  no  ac- 
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187S.  count :  if  I  succeed  in  clearinc:  him  of  but  one  of  the  two  cases, 
August  Tenn.  ..         ,,  ,,  ,.  ,^,        •««*,„  i 
It  18  void  as  to  all  but  one  hundred  and  fifty  dollars,  or  the  one 

half. 
September  26,  1846.  F." 

F.  was  at  the  time  the  counsel  and  attorney  of  B.,  to  defend  said 
pending  suits,  in  the  writing  mentioned. — Held  : 

That  to  read  said  writing  with  the^acknowledgement  of  debt  to 
F.  contained  in  the  deed  of  trust  and  give  it  the  most  liberal  con- 
struction, it  can  only  have  the  effect  to  make  the  debt  of  F.  con- 
ditional, and  a  substantial  compliance  with  the  condition,  by  F.,  is 
sufficient,  in  equity,  and  the  debt  then  became  payable  and  F.  enti- 
tled to  enforce  the  deed  (»f  trust,  in  equity,  for  the  payment  of  his 
debt  and  interest. 

This  was  an  appeal,  by  John  Burns,  from  a  decree  of 
the  circuit  court  of  Berkeley  county,  rendered  on  the 
fourth  day  of  November,  1870,  in  a  suit  therein  pending, 
between  John  W.  Pitzer,  administrator  of  John  H.Li- 
kens,  deceased,  Dennis  Murphy  and  Charles  James 
Faulkner,  complainants,  and  John  Burns,  John  P.  Kear- 
fott,  administrator  of  Samuel  D.  Campbell,  deceased, 
John  S.  Light,  Bartley  Pitts  and  Ruth  his  wife  late 
Ruth  Burns,  John  W.  Pitzer,  administrator  of  Meverell 
Locke,  deceased,  Jacob  Vandoren,  Jr.,  survivor  of  the 
late  partnership  of  Robert  C.  Briarly  &  Co,  John  \V. 
Pitzer,  administrator  of  Robert  Campbell,  deceased,  Jo- 
seph Hoffman  and  John  P.  Kearfott,  executor  of  Joseph 
Gorrell,  were  respondents. 

The  Hon.  Ephraim  B.  Hall,  judge  of  the  said  circuit 
court,  as  organized  under  the  Constitution  of  1863,  pre- 
sided at  the  decision  of  the  suit  below. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 

C,  W.  B.  AUisojiy  for  the  appellant. 
William  L.  WiUon,  for  the  appellees. 

Haymond,  Prksident: 

The  plaintiff's  filed  their  bill  in  equity  in  the  circuit 
court  of  Berkeley  county,  in  a  cause  commenced  on  the 
the  seventh  day  of  September,  1867.     The  bill  was  filed 
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at  October  rules,  1867 ;  and  it  alleges  that  on  the  twen- ^^•'^^^^j^ 
fy-sixth  day  of  September,  1846,  the  defendant,  John"^;^  j^^^ 
Bums,  Jr.,  of  Berkeley  county,  executed  a  deed  of  trust  ^^^ 
making  Samuel  D.  Campbell  the  trustee,  and  conveying 
his  undivided  moiety  of  a  tract  of  two  hundred  and  sev- 
enty-one acres  of  land  to  secure  debts  named  in  the  deed 
of  trust,  among  others,  a  debt  due  to  plaintiff  Faulkner 
for  $300,  with  interest  from  the  date  of  the  deed  of 
trust,  and  that  the  debts  due  to  John  H.  Likens  and 
Dennis  Murphy,  are  not  ascertained,  in  amount,  in  the 
trust  deed :  That  by  the  terms  of  the  deed  of  trust,  the 
grantor  therein,  was,  allowed  until  the  twenty-sixth  day 
of  September,  1846,  to  pay  the  debts,  before  any  sale 
should  be  made,  under  the  terms  of  the  deed  of  trust.  The 
bill  also  alleges  that  the  plaintiff  Faulkner  has  more  than 
once  written  to  defendant  Bums,  requesting  payment  of 
interest  upon  his  debt,  but  he  has  paid  no  attention  to 
the  letters:  That  he  felt  reluctant  to  enforce  the  trust 
against  him,  as  at  the  time  of  its  execution  the  grantor 
was  considerably  involved  in  debt,  &c.:  That  Campbell 
the  trustee,  is  dead,  and  that  there  are  several  other 
creditors  named  in  the  trust  deed  who  may,  or  may  not, 
have  been  satisfied.  The  bill  makes  Burns,  and  the  ad- 
ministrator of  the  trustee,  and  all  the  other  creditors 
named  in  the  deed  of  trust,  defendants,  and  prays  that 
the  true  amount  of  the  debts  of  the  trust  creditors  be  as- 
certained by  a  commissioner;  that  another  trustee  be  ap- 
pointed in  place  of  Campbell,  deceased;  that  the  inter- 
est of  Burns  in  the  tract  of  land  be  sold,  if  necessary, 
for  the  payment  of  the  trust  debts  unpaid,  &c. 

An  office  copy  of  the  deed  of  trust  is  filed  with  the  bill 
BBd  it  purports  to  be  an  indenture  "between  John  Burns, 
Jr.,  of  the  county  of  Berkeley  and  State  of  Virginia,  of  the 
first  part ;  Samuel  D.  Campbell,  of  the  county  and  State 
aforesaid,  of  the  second  part ;  and  Ruth  Burns,  of  Platte 
county,  and  State  of  Missouri,  Charles  James  Faulkner, 
of  Berkeley,  Virginia,"  Ac.:  and  it  recites  among  other 
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AngJrtTarm.  *^h^°g^j  ^^^^  '**he  Said  John  Burns,  Jr.,  is  further  in- 
pitaer,  Admr.,  ^^bted  to  the  Said  Charles  James  Faulkner,  in  the  sum 
fi^^  of  $300,  with  interest  from  the  twenty-sixth  day  of  Sep- 
tember, 1845,^^  and  conveys  to  Samuel  D.  Campbell 
one  undivided  moiety  of  a  tract  of  land  in  the  county  of 
Berkeley,  on  the  waters  of  Opequon  creek,  containing- 
about  two  hundred  and  seventy-one  acres,  devised  to 
John  Bums,  Jr.,  by  the  last  will  of  his  father,  George 
Burns,  deceased,  of  record  in  the  county  court  of  Berkc* 
ley,  together  with  a  moiety  of  all  the  improvements  on 
the  same,  in  trusty  nevertheless,  that  is  to  say,  if  the  said 
John  Burns,  Jr.,  shall  not  pay  to  the  creditors  named  in 
the  deed  of  trust,  on,  or  before  the  twenty-sixth  day  of 
September,  1846,  the  several  sums  of  money  specified  as 
due  to  them,  with  interest  on  the  same  as  before  stated, 
&c.,  then  the  trustee  shall  proceed  to  sell  the  land  at 
public  auction,  &c.  and  out  of  the  proceeds  of  sale  shall  pay 
the  several  debts  with  their  accruing  interest,  &c.  There 
is  this  clause  in  the  deed  of  trust,  viz:  "It  is  under- 
stood and  agreed  between  the  parties  to  this  deed  that 
the  property  hereinbefore  conveyed  shall  remain  in  the 
possession  and  custody  of  the  said  Burns  until  the  sale 
may  become  necessary,  under  the  provisions  of  this 
deed ;  and  further,  that  the  trustee  shall  not  be  respon- 
sible for  the  same,  except  for  loss  and  injury,  after  the 
same  may  come  into  his  possession  as  trustee  asaforesaid.^' 
The  defendant  Burns  filed  his  answer,  to  which  a 
general  replication  was  filed  by  plaintiff  Faulkner.  Id 
his  answer  Burns  says  that  "the  debts  due  by  him  to  the 
plaintiffs  and  to  the  other  parties  named  in  the  trust  deed 
filed  with  the  plaintiff's  bill,  have  all  been  fully  paid 
and  discharged  long  since,  except  the  claim  stated  to^be 
due  to  Charles  James  Faulkner;''  as  to  which,  the  an- 
swer states  in  substance  that  on  the  day  of  the  execution 
of  the  deed  of  trust,  Faulkner  executed  a  paper  to  him 
(Burns)  setting  forth  that  if  he  (Faulkner)  should  not 
succeed  in  clearing  him  (Burns)  from  certain  suits- 
brought  against  him  by  Minor  Hurst,  assignee  of  G.  W^ 
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Bums^  then  the  claim^  to-wit :  $300,  and  the  same  stated  Aug^Tan. 
in  the  trust  deed  should  be  void,  or  if  he  should  succeed  ntsa7Adiu~ 
in  clearing  him  of^  or  defeating^  only  one  of  said  suits  the  Buiv. 
claim  should  be  reduced  to  f  150^  and  that  he  (Bums) 
iRrill  exhibit  evidence  of  the  payment,  and  of  the  paper  or 
agreement  executed  by  Faulkner ;  and  he  (Bums)  says  that 
Faulkner  did  not  succeed  in  clearing  him  of,  or  defeat- 
ing, either  of  the  claims,  and  he  pleads  that  he  did  not 
assume  to  pay  any  of  Aaid  claims  within,  five,  ten,  fifteen, 
or  twenty  years  prior  to  the  institution  of  this  suit;  and 
therefore  he  claims  the  benefit  of  the  plea  of  the  statute 
of  limitations  in  bar  of  each  of  said  claims.  The  paper 
alluded  to  in  the  answer  of  Burns,  as  being  executed  by 
Faulkner,  is  filed  and  proven,  and  is  in  these  words,  viz: 
"It  is  hereby  understood  and  agreed,  that  if  I  do  not 
SQceeed,  in  clearing  John  Bums  of  either  of  the  suits  now 
pending  in  the  circuit  court  of  law  of  Berkeley  county,  by 
Minor  Hurst,  assignee  of  W.  G.  Burns,  then  the  note 
embraced  in  a  trust  deed  of  this  date  to  be  void,  and  of 
no  account;  if  I  succeed  in  clearing  him  of  but  one  of 
the  two  cases,  it  is  void  as  to  all  but  one  hundred  and 
fifty  dollars,  or  the  one-half.     September  26, 1845. 

Chas.  Jas.  Faulkner." 

Plaintiff  Faulkner  was  at,  before  and  after,  these  trans- 
actions a  practicing  attorney  in  the  circuit  court  of 
Berkeley  county,  and  was  also  the  attorney  of  Bums  in 
said  causes.  The  cause  was  in  September,  1868,  referred 
by  the  circuit  court  to  a  commissioner  with  instructions 
to  ascertain  and  report  the  debts  embraced  in  the  deed 
of  trust  which  remain  due  and  unpaid,  &c.  The  commis- 
sioner, in  his  report,  made  iu  pursuance  of  the  order  of 
reference,  reports  that  all  the  debts  mentioned  in  the 
deed  of  trust  have  been  paid,  except  the  debt  of 
Faulkner,  the  only  evidence  of  which  is  the  face  of  the 
deed  of  tmst,  and  was  at  the  time  of  the  execution  there- 
of, September  26, 1845,  $300 ;  and  that  the  interest  on 
the  same  to  the  26th  of  April,1869  is  $424.50,   making 
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AugS?Term.  ^°  *^^  ^S^g^^  $724.50.  The  commissioner  states  ia 
ptu>r  Admrr^^^  report  that  "This  debt  is  claimed  by  the  defendant  * 
jfj^  Burns  for  reasons  shown  in  his  answer  to  the  bill  in  this 
cause,  not  to  be  due  to  Mr.  Faulkner.  This,  however, 
is  not  a  matter  to  be  determined  by  your  commissioner, 
so  far  as  the  statute  of  limitations  is  concerned.^'  The 
report  was  filed  by  the  commissioner,  in  the  clerk's  of- 
fice on  the  22d  of  March,  1869,  and  no  exceptions  were 
ever  filed  thereto.  The  depositions  of  defendant  Bums, 
and  plaintiff  Faulkner  were  taken,  and  they,  with  the 
exhibits  accompanying  the  same,  therein  referred  to  and 
mentioned,  are  also  filed,  and  appear  in  the  cause.  The 
cause  was  heard  by  the  circuit  court,  on  the  4th  day  of 
November,  1870,  on  the  papers  theretofore  read  and  up- 
on the  report  of  the  commissioner,  and  the  depositions 
and  exhibits  therewith  filed.  On  the  consideration 
whereof,  the  court  being  of  opinion  that  the  statute  of 
limitations,  pleaded  in  the  answer  of  defendant  Bums, 
is  no  bar  to  the  right  of  complainant,  Charles  J.  Faulk- 
ner, to  enforce  his  debt  by  a  sale  of  the  property  con- 
veyed in  trust  for  its  security,  the  said  deed  of  trust  be- 
ing an  instrument  under  seal ;  and  the  court  being  fur- 
ther of  the  opinion,  upon  the  evidence  in  this  cause,  that 
the  debt  claimed  by  the  complainant  Faulkner,  is  justly 
due  him ;  the  court  decreed  that  if  the  defendant  John 
Burns,  fails  to  pay  to  the  plaintiff,  Faulkner,  on  or  before 
the  1st  day  of.  January,  1871,  the  sum  of  $752,  his  debt 
and  interest  up  to  the  date  of  the  decree,  with  interest  from 
the  date  of  the'd^cree,  together  with  costs,  &c.,  then  in  case 
of  such  default,  John  Blair  Hoge  was  appointed  a  special 
commissioner  to  sell  a  sufficient  amount  of  the  land  to 
pay  the  debt,  interest  and  costs.  It  appears  in  the  case 
that  the  tract  of  271  acres  of  land,  in  the  deed  of  trust 
mentioned^  was,  before  the  rendition  of  the  decree  of 
sale,  partitioned,  in  someway,  by  metes  and  bounds,  and 
that  John  Burns'  part  contained  135  acres.  These  facts 
are  stated  in  the  decree,  and  commissioner  Hoge  is  di- 
rected to  sell  so  much  of  the  135  acres,  belonging  to 
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BumS;  as  will   be   sufficient  for  the  purpose  aforesaid.  AuguSttm. 
From  this  decree  of  sale,  Burns  appealed,  and  he  now  p,^^  j^^^ 
claims  in  this  court,  by  his  counsel,  that  the  decree  of     gj;^ 
sale  is  erroneous  and  should  be  reversed  for  the  following 
reasons:  viz: 

1.  That,  from  the  papers  and  evidence  in  the  cause 
the  debt  claimed  by  Faulkner,  and  decreed  to  him,  was, 
never,  at  any  time,  due  and  owing  from  him  (Bums)  to 
Faulkner. 

2.  The  statute  of  limitations  applies  to  actions  at  law, 
and  not  in  terms  to  a  suit  in  equity,  upon  a  mortgage,  or 
deed  of  trust,  but  courts  of  equity  enforce  the  statute 
of  limitations  by  way  of  analogy — and  as  against  a  mort- 
gage, or  provisions  to  secure  these  debts,  a  deed  of  trust  is 
executed,  and  that  the  period  that  will  bar  an  action  of 
ejectment  should  bar  a  suit  in  equity,  to  foreclose  a  mort- 
gage upon  land  or  to  sell  land  conveyed  in  trust,  to  secure 
a  debt.  And  that  the  statute  of  limitations  as  to  the  ac- 
tion of  ejectment,  was,  in  the  county  of  Berkeley,  at, 
and  before  the  commencement  of  this  suit,  fifteen  years 
— ^that  counting  out  the  time  from  the  17th  day  of  April, 
1861,  to  the  1st  day  of  March,  1866,  as  required  by  law, 
at  the  commencement  of  this  suit,  seventeen  years  after 
the  cause  of  action  accrued,  if  any  ever  did  accrue,  this 
suit  was  commenced,  and  the  court  should  have  dismissed 
the  bill.     The  second  objection  will  be  considered  first. 

The  principles  which  apply  to  mortgages  in  equity  so 
fiur  as  limitations  are  concerned,  in  case  of  the  mortgagee 
£ireclosing  his  mortgage,  and  the  beneficiary  party  in 
a  deed  of  trust  asking  to  have  the  deed  of  trust  exe- 
cuted, by  a  sale  of  the  trust  property,  are  similar,  if 
not  identical.  There  has  been  great  variety,  and  con- 
fusion in  the  decisions  of  the  various  courts  of  the 
Union  upon  the  subject  of  mortgages,  and  especially, 
touching  the  limitation  which  should  be  allowed  to 
operate  a  bar  to  the  mortgagee  to  foreclose  his  mort- 
gage, and  the  mortgagor  to  redeem,  after  the  mortgagee 
has  entered  upon  for  condition  broken.     ^'In  equity,  the 
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AugwfcTwm.  interest  of  a  mortgagee  is  e4»entially  different  from  that 
HiMT  Admr"***  commoD  law.  It  has  two  aspects^  one  before,  and  die 
'  3^^  other  after  the  condition  of  the  mortgage  has  been  broken, 
and  sometimes  a  third,  where  this  breach  has  been  fol* 
lowed  by  actual  possession  taken  of  the  premises,  by  the 
mortgagee.  Besides,  recourse  is  oft;en  necessary  to  be 
had  to  the  forms  of  law  in  order  to  enforce  a  mortgagee's 
rights.  Here  a  different  set  of  terms  is  made  use  of,  in 
relation  to  his  interest  from  those  used  in  considering  it 
in  equity.  In  one  connection,  it  may  be  spoken  of  as  a 
personal  interest,  in  the  other  as  a  legal  estate.  As  a 
general  proposition,  equity  regards  a  mortgage,  espec* 
ially  before  the  condition  is  broken,  as  creating  an  in- 
terest in  the  mortgaged  premises  of  a  personal  nature, 
like  that  which  the  mortgagee  has  in  the  debt  itself.  It 
treats  the  debt  as  the  principal  thing,  and  the  land  as  a 
mere  incident  to  it.  Whatever  it  does  with  the  land  is 
auxiliary  to  enforcing  payment  of  the  debt.  Hence 
arises  two  sets  of  rules  in  respect  to  the  rights  and  inter- 
est of  every  mortgagee  in  England,  and  in  this  country^ 
except  in  those  States,  where  the  one,  or  the  other,  is  su- 
perseded or  modified,  by  legislation  or  local  law.  And 
the  confusion,  if  confusion  it  is^  that  may  have  arisen  in 
administering  these  two  systems,  may  be  ascribed  in 
some  cases,  at  least,  to  the  same  court,  exercising  both 
law  and  equity  jurisdiction,  as  is  the  case  in  several  of 
the  states.  In  some  of  the  states  the  form  of  enforcing 
a  mortgage  is  by  process  at  common  law,  the  statute 
working  out  a  foreclosure  by  lapse  of  time.  In  others, 
the  form  is  by  process  in  equity,  by  a  decree  of  fore- 
closure, such  as,  ordinarily,  is  adopted  in  England. 
In  others  still,  the  form  is  by  a  sale  of  the  premises,  ef- 
fected through  a  decree  in  chancery.  Besides  this,  in 
several  of  the  States,  as  in  England,  a  mortgagee  may 
obtain  possession  of  the  premises  by  a  writ  of  entry  or 
process  of  ejectment,  in  which  his  legal  rights  are  chiefly 
or  alone  regarded."  Wash,  on  Real  Prop.,  vol.  1,  2nd 
ed.,  544,  545,  and  the  many  authorities  there  cited  ia 


Digitized  by 


Googk 


OP  WEST  VIRGINIA.  71 

notes.     The  same  author,  in  same  volame,  at  page  601,  AugirtTerm. 
section  25,  says :  "A  mortgagor  may  be  barred  of  bis]^;^^^-;^^;^ 
right  of  redemption  by  limitation,  where  the  possession      jj^J^ 
of  the  premises  has  been  adverse  for  twenty  years  or  a 
shorter  period,  conforming  to  the  statute  of  limitations  of 
the  State  wher6  the  land  lies,  as  where  the  mortgagee  has 
been  in  possession,  during  that  time,  without  recognizing 
that  he  held  under  his  mortgage.     In  such  a  case,  the 
law  presumes  the  equity  extinguished.     But  no  length 
of  time  of  holding  possession  by  a  mortgagee  will  bar 
the  right  of  redemption,  if  the  mortgage  is  treated  dur- 
ing that  time,  as  a  subsisting  security  for  the  debt." 

The  same  author,  in  the  same  volume,  on  page  603, 
.flection  27,  says:  "On  the  other  hand,  there  are  presump- 
tions in  favor  of  the  mortgagor,  arising  fix)m  long  con- 
tinned  possession  by  him  of  the  mortgaged  premises, 
without  paying  rent,  or  interest,  or  admitting  the  exis- 
tence of  an  outstanding  mortgage  debt.  If  this  is  con- 
tinued for  twenty  years  after  condition  broken,  it  raises 
the  presumption  that  the  debt  has  1>een  paid,  and  the 
mortgage  redeemed.  And  a  bill  for  foreclosure  on  the 
part  of  the  mortgagee  would  thereby,  ordinarily,  be 
barred.  But  it  would  seem  that  there  must  be  something 
on  the  part  of  the  mortgagor  showing,  affirmatively, 
that  he  does  not  hold  in  subordination  to  the  mortgagee's 
title,  in  order  to  have  the  time  of  limitation  begin  to 
ran.  But  the  mortgagor  may  give  to  his  possession  an 
adverse  character  by  some  unequivocal  act,  hostile  to 
the  title  of  the  mortgagee,  and  brought  distinctly  home 
to  his  knowledge.  Such  act,  however,  must  be  a  clear, 
open,  explicit  denial  of  the  mortgagee's  title,  and  a  re- 
fbsal  to  hold  under  it,  brought  home  to  the  knowledge 
of  the  mortgagee.  And  until  then  the  statute  of  limi- 
tations does  not  begin  to  run,  and  in  this  the  English 
and  American  law  coincides."  In  Harrison  v,  Harrisoriy 
1  Call.,  419,  it  was  held  by  the  court  that  "There  is  no 
positive  direction  in  the  statute  that  the  court  of  chan- 
cery shall  be  bound  by  .the  periods  prescribed   in  the 
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AnguStTenn.  ^^^  9  ^^^  ^^^^  court  adopts  them  by  analogy  to  the 
pitaer  Admr  ^^^  ^^  law/^  In  the  casc  of  Ross  V.  Norvellj  1  Wash.^ 
Buhjs.  1^>  ^^  ^^  decided  by  the  court  that  "The  reason  why 
twenty  years  is  generally  fixed  upon  as  the  time  within 
which  an  application  to  redeem  must  be  made^  is  *not 
because  the  right  of  redemption,  after  such  a  lapse  of 
time,  is  presumed  to  have  been  abandoned.  Slaves  may 
be  redeemed  after  5  and  within  20  years/'  Tn  that  case^ 
on  page  24,  the  court  says,  in  its  opinion,  "A  more  cor- 
rect principle  would  seem  to  be  that  after  twenty  years, 
a  dereliction  of  the  right  of  redeeming,  ought  to  be  pre- 
sumed, as  a  debt  due  by  bond,  or  even  a  judgment,  is 
presumed  paid  if  that  length  of  time  has  elapsed  with- 
out payment  of  interest,  or  some  acknowledgement 
which  may  repel  the  presumption/'  See  also  case  ot 
Robertson  v,  Campbell  and  Wheeler ^  2  Call.,  421. 

Story,  in  his  2d  vol.  of  Eq.  Juris,  page  296,  section 
1028  b.,  says:  "Similar  considerations,  will,  in  many 
respects,  apply  to  the  right  of  foreclosure  of  a  mortgage. 
If  he  has  suffered  the  mortgagor  to  remain  in  possession 
fortwenty  years  afl»r  the  breach  of  the  condition,  without 
any  payment  of  interest  or  admission  of  the  debt,  or 
other  duty,  the  right  to  file  a  bill  for  a  foreclosure  will  gen- 
erally be  deemed  to  be  barred  and  extinguished.  How- 
ever, in  cases  of  this  sort,  as  the  bar  is  not  positive,  but 
is  founded  on  presumption  of  payment,  it  is  open  to  be 
rebutted  by  circumstances.'*  20  Missouri,  488.  In  Giles 
V.  Baremore,  5  John,  Ch.  550,  it  was  held,  as  to  a  mort- 
gage, that  "Presumptions  of  the  payment  founded  on 
lapseof  time  are  matter  of  evidence,  and  not  inmost 
csLoeSypropriojure,  matter  of  plea  i  n  bar."  In  Bradford  -HtZ- 
land  V.  AlvanShurtiefff  2  Met.,  (Mass.)  26,  it  was  held  that 
''Continued  possession  of  mortgaged  premises,  by  the 
mortgagor  and  his  heirs,  for  twenty  years  after  the  mort- 
gage debt  was  payable,  without  any  entry  or  claim  by 
the  mortgagee,  constitutes  a  presumption  in  fact  that  such: 
debt  has  been  paid."  This  is  the  syllabus,  but  it  will  be- 
seen  by  reading  the   opinion  of  the  court,  on  page  28^ 
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that  some  importance  is  attached  to  adverse  possession,  AugurtTena. 
and  also  to  presumption  of  payment,  as  in  the  case  of  a^j^^  ^^^ 
bond. — Seepage  27.  In  the  case  of  Hammonds  v.  Hopkins^  g^'n, 
3  Yerg.  (Tenn.)  528,  it  is  held  "that  time  in  the  court  of 
eqaify  has  been  taken  in  analogy  to  the  statute  of  limi- 
tations is  admitted.  But  what  is  meant  by  this  expres- 
sion, in  analogy  to  the  statute  ?  We  do  not  understand 
by  the  terms  used  that  we  are  to  take  the  same  period 
which  the  statute  has  fixed  for  the  courts  of  law.  All 
that  is  intended  to  be  expressed  is,  that  equity  will  in- 
terpose her  rules  as  to  periods  within  which  she  will  act 
upon  rights  purely  equitable.  She  will  not  enforce  stale 
equities,  but  will  rather,  when  great  length  of  time  has 
intervened,  decline  her  interference  upon  a  presumption^ 
that  if  the  claim  had  been  well  founded,  and  had  not  been 
satisfied,  it  would  have  been  presented  earlier."  See 
Billiard  on  Mortgages,  section  34,  pages  18  and  19. 
In  Hi]  Hard  on  Mortgages,  page  8,  section  12,  it  is  said : 
''So  Prof.  Greenleaf  remarks,  that  the  supposed  relation 
of  the  mortgagor  to  the  mortgagee,  as  his  tenant,  is  not 
allowed  to  operate  against  the  presumption  of  payment 
arising  from  the  mortgagor's  continued  possession.  Af-  , 
tcr  twenty  years,  this  presumption  may  be  made,  even 
in  chancery .''  The  same  author,  on  page  24,  section 
62,  a.,  says :  "The  lapse  of  twenty  years,  without  pay- 
ment of  interest,  or  demand  made,  the  mortgagor  being 
in  possession,  will  raise  the  presumption  that  the  debt 
has  been  paid ;  yet  that  presumption  may  be  repelled  by 
evidence  that  the  mortgagor  was  a  near  relative  of  the 
mor^gee,  or  in  embarrassed  circumstances.'' 
-^  In  Angel  on  Limitations,  fifth  edition,  page  451,  sec- 
tion 450,  it  is  said  that,  "It  was  held  by  Ch.  J.  Mar- 
diall,  that  the  estate  of  the  mortgager  only  was  consfis- 
cated,  not  of  that  of  the  mortgagee.  And  that  the  pos- 
session of  the  mortgagor  was  not  adverse.''  See  this 
doctrine  discussed,  generally,  by  the  same  author  in  pages 
449  to  456  inclusive.  Authorities  vary  as  to  whether 
10 
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AugurtTerm.  ^herc  isno  bar,  or  that  a  mortgagee  must,  aa  to  limitation, 
Fitter  AdmxZ^^  P"*^  ^^  equity,  upoD  the  footing  of  a  bond  or  other  spec- 
Bunifl.  i^*y  ^  ^  presumption  of  payment.  See  same  author 
page  453,  sections  453,  454  and  455.  In  the  case  of 
(Xark  V.  MoLure,  10  Gratt.  309,  Judge  Allen  in  de- 
livering the  opinion  of  a  majority  of  the  court,  says : 
*'As  a  general  rule,  possession  to  give  title,  must  be  ad- 
versary. And  where  the  defendant  has  entered  under  the 
plaintiff  and  acknowledged  his  title  as  that  under  which 
he  holds,  he  cannot  controvert  it.'*  And  further  on  in 
the  same  opinion  on  page  314,  he  says :  ^'In  all  these 
cases  of  vendee  who  has  no  deed,  of  lessee,  mortgagor 
cestui  que  trusty  &c.,  where  one  is  in  under  the  owner  of 
the  legal  title,  a  privity  exists,  which  precludes  the  idea 
of  a  hostile,  tortious,  wrongful  possession,  which  could 
silently  ripen  into  a  title  by  adverse  possession  under  the 
statute  of  limitations.*'  In  Kirk  v.  Smith,  9  Wheat.  (Sup. 
Ct.  U.  S.)  241,  Judge  Marshall  says :  "It  would  shock  the 
aense  of  right  which  must  be  felt  equally  by  legislators,  and 
by  judges,  if  a  posseasion  which  was  permissive,  and  en- 
tirely consistent  with  the  title  of  another,  should  silently 
bar  that  title.*' 

In  Virginia  and  West  Virginia  a  deed  of  trust 
such  as  that  in  this  case,  has  to  a  great  extent  been 
substituted  for  the  mortgage,  and  it  is  regarded  as 
a  security  for  the  debt.  In  the  case  of  Oreigh^s  Heirs  v. 
Henson,  10  Gratt.  231,  Judge  Moncure  says :  "The  pos- 
session of  the  grantor  in  a  deed  of  trust  after  the  execu- 
tion of  the  deed,  is  not  adverse  to  the  title  of  the  tnuh 
tee,  but  only  as  his  tenant  at  will  or  sufferance.  The 
trustee  may  eject  him  without  notice ;  or  without  ejecif* 
ing  him  may  convey  the  trust  subject  to  a  purchaser, 
whose  tenant  at  will  or  sufferance,  the  grantor  will  then 
become,  and  by  whom  he  may  in  like  manner,  be  ejected 
without  noticec"  This  was  held  by  the  entire  court  as 
may  be  seen  by  the  syllabus  of  the  case.  See  Neunnan  v. 
Chapmany2  Rand.  93.  In  the  case  of  Jones'  adrrCr  v. 
Chnner^s  exor,  5  Leigh  353,  which  was  a  bill  filed  to  fore- 
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«lo8e  a  mortgage  upon  slaves  alone,  Judge  Brockenbrough  j^ng^Uxerm. 
in  his  opinion,  from  which  none  of  the  Judges  dissented,  ^^^^^  ^^^  ' 
mjsz  ^Admittii^  that  the  mortgage  was  executed  to  se-  ^^^ 
€nre  a  bona  fide  debt,  the  next  question  is,  whether  ac- 
cording to  the  proo&  in  the  cause,  we  ought  not  to  refuse 
any  relief  to  the  plaintiff,  on  the  ground,  that  from 
great  lapse  of  time,  the  debt  should  be  presumed  to  be 
paid  or  released.  The  mortgage  was  executed  in  August, 
1786,  the  debt  was  made  payable  on  the  1st  of  January, 
1788,  and  the  bill  was  not  filed  till  August,  1812— a 
period  of  twenty-six  years  from  its  execution,  and  of  even 
more  than  twenty-four  ^vars  after  the  debt  became  due. 
Twenty  years  is  a  sufficient  period  to  authorize  the  pre- 
sumption of  payment  in  debt  on  bonds;  and  when  it 
appears  that  the  debt  had  not  been  satisfied,  the  jury 
under  particular  circumstances,  and  on  account  cf  the 
great  lapse  of  time,  may  presume  it  was  released.'^  Blan- 
ahard  on  Lim.93;  Washington  v.  Brymer,  Peake^s  Evidence 
Appendix  No.  4.  So  too,  in  mortgages,  even  on  land, 
the  right  of  redeeming  after  twenty  years  is  presumed  to 
have  been  abandoned,  and  aforiioi  it  applies  to  mort- 
gages of  slaves ;  and  if  the  creditor  does  not  seek  to 
foreclose  the  equity  of  redemption  within  that  time  a 
strong  presumption  arises,  that  the  debt  has  been  paid, 
or  the  deed  released.     Ross  v.  NorveL  1  Wash.  14.'* 

A  deed  of  trust  is  a  sealed  instrument  and  in  this  case  it 
acknowledges  a  debt  of  $300  to  be  due  Faulkner  with  in 
terest  from  the  twenty-sixth  of  September,  1845,  paya- 
ble the  twenty-sixth  of  September,  1846. 

From  what  has  preceded  it  is  clear  that  in  Virginia  the 
limitation  in  equity  as  against  mortgages  and  trust  deeds 
when  the  statute  of  limitations  does  not  govern  is  twenty 
years,  and  that  such  limitation  is  based  upon  presumption  of 
payment  and  even  when  more  than  twenty  years  has  elaps- 
ed from  the  time  the  right  to  sue  accrued,  in  some  cases,  un- 
der circumstances,  payment  will  not  be  presumed.  This 
limitation,  acted  on  by  courts  of  equity  in  Virginia,  is  not 
by  analogy  to  the  statute  of  limitations  as  applicable  to 
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^jiJSi^m,  ^^^  action  of  ejectment,  or  any  other  real  action,  but  by 
piuer  Admr.  ^^^alogy  to  the  limitation  from  presumption  of  payment, 
Boiiis.  ^^  actions  at  law  upon  a  single  bill,  if  it  is  not  merely  a 
rule  of  courts  of  equity.  This  it  seems  is  but  reasona- 
ble, for  if  it  were  not  so,  if  a  single  bill  were  given  for  a 
debt  secured  by,  a  deed  of  trust,  and  twenty  years  were 
the  limitation  to  an  action  on  the  single  bill,  and  fifleen 
years  the  limitation  to  an  action  of  ejectment,  the  secu- 
rity for  the  debt  would  be  barred  by  limitation,  before 
the  debt.  This  suit  was  commenced  prior  to  the  time 
the  Code  of  this  State  of  1868  took  effect,  and  was 
pending  at  that  time,  and  according  to  its  provisions  no 
part  of  it,  so  tar  as  limitations  are  concerned  can  effect 
it,  or  apply  to  it. 

If  the  statute  of  limitation  in  the  Code  of  1849  and 
60  and  1860  is  applied  to  this  case  the  limitation  would 
be  twenty  years  from  the  first  day  of  July,  1850.  It  is 
true  that  the  limitation  to  the  action  of  ejectment  at  the 
commencement  of  this  suit,  in  the  county  of  Berkeley, 
was  fifteen  years.  But  the  possession  that  will  consti- 
tute a  bar  to  an  action  of  ejectment  must  be  an  adversa- 
ry possession.  Fourteen  years  after  the  date  of  the 
deed  of  trust  Faulkner  demanded  the  interest  then  due 
upon  his  debt  by  letter,  as  Bums  admits,  and  eight  years 
after  that  he  demanded  it  again,  and  the  debt  not  being 
paid  this  suit  was  brought.  Counting  out  the  period 
between  the  17th  day  of  April  1861,  and  the  1st  day  of 
March,  1865,  as  is  proper  in  this  case,  only  about  seven- 
teen years  elapsed  from  the  maturity  of  the  deed  of 
trust  till  suit  was  brought,  which  is  not  sufficient  to  au- 
thorize a  presumption  that  Faulkner^s  debt  was  paid  or 
to  bar  the  suit  under  the  provisions  of  the  Code  of  1849 
and  1850.  Applying  the  statute  of  limitations  of  1849 
and  50  to  this  suit  as  commencing  to  run  on  the  first  day 
of  July,  1850,  and  counting  out  the  period  aforesaid,  the 
time  in  which  the  suit  might  be  brought  has  not  yet 
expired.  Leaving  out  the  fact  that  a  demand  was 
made  as  above  stated,  seventeen  years  is  the  extent  of 
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the  lapse  of  time  that  Bum?  claims,  and  from  his  own  Aug^rtTwm. 
statement  giving  it  the  most  liberal  construction,  he^^^^  AdmT" 
never  claimed  to  Faulkner,  or  the  trustee,  that  he  did  ^^^  *' 
not  owe  the  debt  until  more  than  fourteen  years  after 
the  execution  of  the  deed  of  trust*  It  has  been  held 
that  an  action  of  debt  may  be  maintained  upon  a  mort- 
gage or  any  sealed  instrument,  acknowledging  a  debt. 
See  the  case  of  Elder  v.  Rouse,  15  Wend.  (N.  Y.)  218.  The 
opinion  in  that  case  was  delivered  by  Judge  Nelson,  and 
in  his  opinion  many  authorities  are  cited.  Demerritt  v. 
Batchdder,  8  Foster,  (N.  H.)  633.  But  whether  an  action 
of  debt  could  be  maintained  on  the  deed  of  trust  in  this 
case  or  not,  is  immaterial  now  to  determine,  as  it  was 
not  necessary  to  give  validity  to  the  deed,  as  constitut- 
ing a  lien  for  the  payment  of  the  debt,  which  equity 
will  enforce,  that  there  should  have  been  a  single  bill  or 
note  given  for  the  debt,  or  even  an  express  promise  of 
payment  contained  in  the  deed  of  trust.  It  is  sufficient 
that  the  deed  acknowledges  the  debt  and  conveys  the 
property  to  secure  its  payment.  It  has  been  held  that 
"although  the  plaintiffs  remedy  upon  the  note  is  gone, 
it  does  not  necessarily  follow  that  his  right  to  resort  to 
the  pledge  is  lost.  And  it  has  accordingly  been  holden 
that,  notwithstanding  an  action  for  the  recovery  of  the 
debt  is  barred,  the  mortgagee  may  afterwards  sustain  a 
bill  to  foreclose  the  equity  of  redemption.''  Belknap  v. 
Gleaaorty  11  Conn.,  160;  Haskell  v.  Bailey,  22  Ibid,  569 
— 573  y  ITie  Michigan  Insurance  Company  v.  Brown, 
11  Mich.,  265 ;  Guy  Hough  v,  Mary  Bailey,  32  Conn., 
288. 

If  we  read  the  memorandum  given  by  Faulkner  to 
Bums,  of  the  date  of  the  deed  of  trust,  with  the  ac- 
knowledgement of  the  debt  contained  in  the  deed,  and 
give  it  the  most  liberal  construction,  the  effect  can  only 
be  to  make  the  debt  of  Faulkner  conditional,  and  on  the 
performance  of  the  condition,  it  became  payable.  A 
substantial  compliance  with  the  condition  in  such  case 
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Ang^rtTwM.  ^  *^'  *^**  *  court  of  equity  will  require.  It  is  unneo- 
pitoer  Admr""^^^^^  ^  recitc  the  evidence  here,  but  the  evidence  in 
the  record  clearly  shows  a  substantial  compliance  witih 
the  condition,  and  that  Faulkner^s  debt  is  just.  It  wa» 
contended  by  the  counsel  for  Bums  that  a  di£Perent  state 
of  facts  could  have  been  shown  if  Bums  had  had  more 
time  to  take  and  file  testimony.  If  the  case  was  not. 
ready  for  trial  when  it  was  heard,  and  the  decree  ap- 
pealed from  was  rendered,  Burns  should  then,  before  the 
cause  was  heard,  have  applied  to  the  circuit  court  for  m 
continuance.  This  he  did  not  do.  This  Court  can  de- 
termine the  cause  only  from  the  evidence  appearing  id 
the  record ;  and  it  acts  on  the  principle,  as  a  general  rule^ 
that  that  which  does  not  appear  does  not  exist,  so  far  at 
least  as  relates  to  facts  material  in  a  cause,  which  are 
not  proven,  but  might  have  been  proven,  if  they  existed. 
For  these  reasons  the  decree  of  the  circuit  court  of  the 
county  of  Berkeley  appealed  from,  must  be  affirmed  with, 
costs  and  damages  according  .-to  law,  and  the  cause  be  re- 
manded to  the  circuit  court  of  Berkeley  county  for  fur- 
ther proceedings  therein  to  be  had,  according  to  the  rule» 
goveming  courts  of  equity. 

The  other  Judges  concurred. 

Decree  Affirmed  and  Suit  Remanded* 
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CHARLBSTOWNx 

Bible  Society  v.  Pendleton,  Trustee. 

August  22,  1878.  ~ 

The  will  of  M.  C^  who  lived  and  died  in  Berkeley  county,  Virginia, 
'     in  1854,  and  wbicb  will  was  admitted  to  probate  in  said  county,  in 

1856,  contained  this  clause,  viz : 
First,  I  have  subscribed  two  thousand  dollars  towards  the  founding  of 
an  academy  in  or  near,  the  town  of  Martinsburg,  to  be  under  the 
control  and  direction  of  the  Presbytery  of  Winchester,   (Old 
School),  which,  if  not  sooner  paid  by  ine,  I  hereby  direct  my  ex- 
ecutor, first  of  all,  to  pay  out  of  the  proceeds  of  the  aforesaid  land 
(referring  to  land  in  Pennsylvania),  as  soon  as  the  same  may  come 
into  his  hands,  to  such  person  or  persons,  as  the  said  Presbytery 
may  authorize  to  receive  the  same,  the  sum  of  $2,000. 
Seeondj  I  give  to  the  trustees  of  the  Presbyterian    Congregation  at 
Martinsburg,  (Old  School),  the  sum  of  $8,000  to  be  applied  by  them 
towards  the  purchase  of  a  lot,  and  the  erection  thereon,  of  a  house,, 
or  the  purchase  of  a  house  and  lot  and  fitting  the  same  for  the 
residence  of  the  pastor  of  the  said  Congregation. 
Thirdy  To  the  trustees  of  the  Board  of  Foreign  Missions  of  the  Presby. 
terian  Church  in  the  United  States  of  America,  the  sum  of  $500,  to- 
be  applied  to  the  uses  and  purposes  of  said  Board  and  under  ita 
direction. 
Fourth,  To  the  trustees  of  the  Board  of  Missions  of  the  General  Assem- 
bly of  the  P  resbyterian  Church  in  the  United  States  of  America^ 
towards  the  ftind  for  super-annuated  ministers  and  their  families^ 
the  sum  of  $500. 
Fifth,  To  the  trustees  of  the  Board  of  Missions  of  the  General  Assem- 
bly of  the  Presbyterian  Church  in  the  United  States,  the  sum  of 
$500. 
^xth,  To  the  American  Bible  Society,  formed  in  New  York  in  the  year 
1816, 1  give  the  sum  of  $500,  to  be  applied  to  the  charitable  uses 
and  purposes  of  said  society. — Ubld  : 
That  the  foregoing  bequests  are  void,  under  the  statutes  of  Vir- 
ginia, and  the  decisions  of  her  Courts. 
H.  C,  living  in  Virginia,  makes  a  deed  conveying  land  in  Pennsyl- 
vania to  P.,  to  be  sold,  and  directing  that  the  proceeds  of  said  sale 
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Aw^Term.         ^  ^®^^  ^^  *^®  grantee,  subject  (in  substance)  to  the  written  order 

of  said  grantor;  M.  0.  subsequently  makes  a  will,  disposing  of 

the  proceeds  of  said  land,  which  will  is  admitted  to  probate  in 
Virginia,  in  1865. — Hsld  : 
That  the   validity    of    any     bequest    of    said    proceeds  must    be 
determined  by  the  laws  of  Virginia  in  force  when  the  will   took 
effect. 

An  appeal  by  James  S.  Brown  and  Ann  R.  Morgan 
from  a  decree  of  the  circuit  court  of  Berkeley  coun- 
ty, rendered  on  the  4th  day  of  September,  1871,  in  a 
suit  pending  in  said  court,  wherein  the  American  Bible 
Society  and  the  Board  of  Domestic  Missions  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  of  the  United 
States  of  America  were  complainants,  and  Robert  Berry, 
James  S.  Brown,  William  A.  Morgan  and  Ann  R.  Mor- 
gan, his  wife,  the  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  of  the  United  States,  James  A. 
Graham,  Stated  Clerk  of  the  Winchester  Presbytery, 
Edmund  Pendleton,  John  M.  Harmon,  Seaman  Gerard, 
William  N.  Riddle  and  E.  Boyd  Pendleton,  trustees  of 
the  Presbyterian  Church  of  Martinsburg,  and  the  Trus- 
tees of  the  General  Assembly  of  the  Presbyterian  Church 
of  the  United  States,  were  respondents. 

It  is  believed  that  the  opinion  of  the  Court  contains  a 
sufficient  statement  of  the  facts  and  statutes  therein  re- 
ferred to,  and  of  the  provisions  of  the  will,  the  validity 
of  which  was  in  issue  in  this  suit. 

The  Hon.  Ephraim  B.Hall,  judge  of  said  circuit 
court,  as  organized  under  the  Constitution  of  1803,  pre- 
sided at  the  trial  below^. 

C  W.  B.  Ailison  and   Andrew  Hunter  for  appellants, 

Charles  J.  Faulkner  for  appellees. 
Paull,  Judge  : 

Maria  Cooper,  residing  in  the  town  of  Martinsburg, 
in  Berkeley  county,  State  of  Virginia,  made  and  exe- 
cuted her  last  will  and  testament,  bearing  date  on  the 
30th  day  of  June,  1854,  and  executed  a  codicil  thereto, 
bearing  date  on  the  20th  day  of  October,  1854.     This 
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will  and  codicil  were  duly  admitted  to  probate  in  the  AogiJiTtaw. 
circuit  court  of  said  county,  on  the  11th  day  of  January,  Bible  BDdtty" 

1865.  FMidietai^ 

The  11th  clause  in  said  will  is  as  follows,  to- wit: 
"JSferentt.  I  have  conveyed  my  land  in  Pennsylvania  to 
Edmund  Pendleton,  in  trust,  for  the  purposes  set  forth 
in  the  deed  of  conveyance  thereof,  to  be  held  subject  to 
such  disposition  as  I  may  make  of  the  same,  or  the  bal- 
ance of  the  proceeds  thereof,  as  set  forth  therein.  Now 
I  hereby  will  and  direct  that  the  said  trustee,  Edmund 
Pendleton,  shall  pay  over  the  balance  of  said  proceeds, 
when  received  by  him,  to  my  executor,  to  be  disposed 
of  by  him  as  follows,  viz : 

First.  I  have  subscribed  two  thousand  dollars  towards 
the  founding  of  an  academy  in  or  near  the  town  of 
Martinsburg,  to  be  under  the  control  and  direction  of 
the  Presbytery  of  Winchester,  (Old  School),  which,  if 
not  sooner  paid  by  me,  I  hereby  direct  my  executor, 
first  of  all,  to  pay  out  of  the  proceeds  of  the  aforesaid 
land  as  soon  as  the  same  may  come  into  his  hands,  to 
such  person  or  persons  as  the  said  Presbytery  may  au- 
thorize to  receive  the  same,  the  sum  of  $2,000. 

Second.  I  give  the  Trustees  of  the  Presbyterian  Con- 
gregation of  Martinsburg  (Old  School)  the  sum  of  $3,000, 
to  be  applied  by  them  towards  the  purchase  of  a  lot  and 
the  erection  thereon  of  a  house,  or  the  purchase  of  a 
bouse  and  lot  and  fitting  the  same  for  the  residence  of 
the  pastor  of  the  said  Cdngregation. 

Third.  To  the  Trustees  of  the  Board  of  Foreign  Mis- 
sions of  the  Presbyterian  Church  in  the  United  States  of 
America,  the  sum  of  $500,  to  be  applied  to  the  uses  and 
purposes  of  said  Board,  and  under  its  direction. 

Fourth.  To  the  trustees  of  the  Board  of  Missions  of 
the  General  Assembly  of  the  Presbyterian  Church  in  the 
United  States  of  America,  towards  the  fund  for  super- 
annuated ministers  and  their  families,  the  sum  of  $600. 

F^.  To  the  Trustees  of  the  Board  of  Missions  of  the. 
11 


Digitized  by 


Googk 


'82  SUPREME  OOUBT  OF  APPEALS 

jtaguHiTenu.  General  Assembly  of  the  Presbyterian  Chorch  in  the 
"j^jjjjj^^jj^^United  States,  the  sum  of  $500. 

'iMtotou.       Sixth.  To   the   American    Bible  Society,  fonned  in 
*"'*^*     New  York   in   the  year    1816,   I    give     the  sam  ot 
$500,  to  be  applied  to  the  charitable  uses  and  purposes 
of  said  society : 

Promdedy  That  in  the  event  the  proceeds  of  said  lands 
shall  prove  insu£Scient  to  pay  the  whole  amount  of  the 
several  legacies  herein  devised,  then  I  direct  my  execu- 
tor to  appropriate  the  said  proceeds  of  the  said  lands, 
first,  to  the  payment  of  the  whole  amount  oi  the  $2,000 
heretofore  devised  in  the  first  item  of  legacies  out  of  the 
proceeds  of  said  land;  second,  the  sum  of  $3,000,  de- 
vised for  parsonage ;  and  the  remainder  to  be  divided  jpro- 
rata  between  the  other  legacies  provided  for  out  of  this 
fand. 

I  further  will  and  order,  in  the  contingency  of  any 
failure  or  defeat  of  the  bequests  herein  made,  or  any 
part  thereof,  the  amount  or  amounts  directed  to  be  paid 
by  said  executor,  and  all  the  rest  and  residue  of  my  es- 
tate not  heretofore  devised,  shall  be  divided  equally  be- 
tween James  S.  Brown  and  Mrs.  Ann  R.  Morgan. 

By  the  codicil  to  the  will,  it  is  directed  that  $500,  of 
the  $3,000  before  appropriated  to  the  purchase  of  a  par- 
sonage, be  paid  to  the  Rev.  Robert  Berry,  pastor  of  that 
church ;  and  the  balance  oi  $2,500,  be  applied  to  the 
purchase  of  the  house,  in  which  the  testatrix  then  lived, 
for  a  parsonage. 

On  the  17th  day  of  December,  1852,  the  said  Maria 
Cooper  executed  and  acknowledged  for  record,  a  deed 
bearing  date  on  the  day  and  year  aforesaid,  by  which 
she  conveyed  to  Edmund  Pendleton,  as  trustee,  a  cer- 
tain tract  or  parcel  of  land,  containing  about  four  hun- 
dred and  twenty-five  acres,  situated  in  Venango  county 
in  the  State  of  Pennsylvania,  to  be  sold  by  said  trustee ; 
and  the  proceeds  of  such  sale,  after  deducting  all  the  ex- 
penses of  executing  the  trust,  to  be  held  by  him,  "sub- 


Digitized  by 


Googk 


Trustee. 


OP  WEST  VIRGINIA.  83 

ject  to  sacli  disposition  as  the  said  Maria  Cooper, by  deed  AugiMtienu. 
or  other  instrument  of  writing,  may  hereafter  direct.         uiwe  society 

In  the  year  1868,  the  complainants  in  this  cause  filed  Pendleton, 
a  bill  in  chancery,  in  the  circuit  court  of  Berkeley 
'County,  making  all  the  parties  interested  under  the  11th 
clause  in  said  will,  parties  thereto,  setting  forth  the  ex- 
ecution and  probate  of  said  will,  and  claiming  that  if  the 
devises  or  bequests  therein  made,  under  said  11th  clause, 
ior  charitable  and  religious  uses,  should  be  held,  under 
the  statutes  of  this  State,  or  by  the  laws  of  Virginia, 
i^rhere  the  testatrix  lived  and  died,  invalid,  that  still 
their  validity  would  be  determined  by  thelawsof  Penn- 
^Ivania,  where  the  land  was  situated,  from  the  proceeds 
of  the  sale  of  which  these  bequests  have  to  be  paid.  The 
bill  then  prays  for  an  account  of  the  proceeds  of  the  siale 
of  this  Pennsylvania  land,  in  the  hands  of  Edmund 
Pendleton,  and  that  the  several  legacies,  above  set  forth, 
may  be  decreed  to  the  parties  to  whom  they  have  been 
bequeathed. 

James  S.  Brown  and  Ann  R.  Morgan,  the  residuary 
legatees  under  the  will,  file  their  answers  denying  the 
validity  of  said  bequests,  and  asking  that  the  proceeds 
of  said  land  be  paid  to  themselves. 

An  answer  being  also  filed  by  Edmund  Pendleton, 
the  trustee,  the  cause  was  committed  in  February,  1869, 
to  a  master  commissioner  to  take,  state  and  report  an  ac- 
count of  the  moneys  in  the  hands  of  said  trustee  :  a  report 
having  been  made,  and  exceptions  filed  thereto,  the  cause 
was  recommitted,  in  November,  1869,  with  instructions 
as  to  certain  matters  in  the  decree  specified.  In  May, 
1870,  the  cause  was  again  heard  upon  the  report  of  com- 
missioner, and  the  exceptions  thereto,  and  the  court  de- 
ciding that  all  of  the  foregoing  bequests  were  invalid 
except  the  one  to  the  trustees  of  the  Congregation  of 
Martinsburg,  for  a  parsonage,  again  recommitted  the  re- 
port, with  instructions  touching  certain  matters  of  inter- 
est. 


Digitized  by 


Googk 


«4  SUPREME  COURT  OP  APPEALS 

AugaJtTerm.      ^11  the  4th  day  of  September,  1871,  a  final  decree 
Bible  Society  was  entered  in  this  cause,  reciting  that  the  same  was 
Pendleton,    made  upon  the  papers  formerly  read  and  the  report  of 
^^'*'^®*     the  commissioner,  ascertaining  the  balance  in  the  hands 
of  Edmund  Pendleton,  the  trustee  ;  that  said  balance  was 
$2,672. 12,  with  interest  from  the  14th  of  August,  1870; 
and  there  being  no  exceptions  to  said  report,  the  same 
was  confirmed.     The  decree  then  directed  said   trustee^ 
after  paying  the  costs   and   expenses  of  this  suit,  and 
'  $4.S7i  on  account  of  other  matters,  to  pay  over  the  resi- 
due as  follows,  to-  wit :  five-sixths  thereof  to  the  trustees 
of  the  Presbyterian  Church  at  Martinsbui^  (Old  School)^ 
and  one-sixth  to  the  Rev.  Rol>ert  Berry. 

From  this  decree,  thus  rendered  on  the  4th  of  Septem- 
ber, 1871,  the  residuary  legatees,  James  S.  Brown  and 
Ann  R.   Morgan  have  taken  an  appeal  to   this  court. 

Before  examining  the  principles  involved  in  this  decree, 
settling  the  rights  c^nd  interests  of  the  parties,  we  are 
met  by  a  question  raised  by  the  plaintiffs,  of  a  prelimi- 
nary character.  From  a  supplemental  record  brought 
before  the  Court  at  its  present  term,  on  a  certiorari  is- 
sued at  their  instance,  it  is  insisted  by  their  counsel,  that 
certain  exceptions  filed  to  the  commissioner's  report  of 
May,  1870,  have  not  been  disposed  of,  and  claiming 
that  they  shew  error  in  the  trustee's  accounts,  it  is  asked 
that  the  final  decree  be  reversed  and  the  cause  recom- 
mitted. This  objection,  we  think,  cannot  be  maintained^ 
The  report  was  recommitted  in  May,  1870,  and  fifteen 
months  after  that  time,  the  final  decree  is  made,  reciting- 
that  the  cause  was  heard  on  the  commissioner's  report, 
to  which  there  were  no  exceptions  and  the  same  was  con- 
firmed. In  making  up  the  record  with  a  view  to  an  ap- 
peal, it  is  not  necessary  to  copy  the  report  of  a  commis- 
sioner to  which  there  is  no  exception.  Ch.  135,  sec.  6,, 
Code  W.  Va. 

With  this  recital  and  evidence  found  in  the  final   de- 
cree, this  Court  must   regard  all  former  exceptions  a& 
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Withdrawn  or  abandoned,  and  will  not  make  them  the  AugwtT«nn. 
subject  of  examination.  Bible  society 

v. 

Proceeding  now  to  notice  the  questions  touching  the    ^Uuiteef' 
validity  of  the  bequests  made  by  the  11th  clause  in  the 
will  of  Maria  Cooper,  the  first  inquiry  is,  by  what  laws 
shall  iheir    validity  be  determined? — by  the  laws   of 
Pennsylvania,  where  the   land  was  situated,   from   the  / 

proceeds  of  which  these  legacies  are  to  be  paid,  or  by 
the  laws  of  Virginia,  where  the  testatrix  lived  and 
died,  and  where  her  will  was  made  and  admitted  to  pro- 
bate. 

This  question  was  elaborately  discussed  by  the  coun- 
sel on  either  side.     We  think  the  question  can  be  readi- 
ly and  conclusively  settled  by  referring  to  the  nature  of 
the  deed  from  the  grantor  to  Edmund  Pendleton,  dated 
December  17,  1852.     It  will  be  there  seen  that  this  land 
in  Pennsylvania  was  conveyed  to  the  grantee  with  in-       ^ 
stmctions  to  sue  for  and  recover  the  same ;  to  adjust  any 
claim  ot  the  grantor  thereto,  and  then  to  sell  said   land 
at  public  or  private  sale,  and  after  paying  all  expenses 
arising  under  said  deed,  to  hold   the  balance,   '^subject 
to  such  disposition  as  the  said  Maria  Cooper,  by  deed  or 
other  instrument  of  writing,  may  hereafter  direct.'^     It 
is  with  this  balance  of  the   proceeds  of  said   land  that 
this  case  has  anything  to  do  :  and  as  to  this  balance,  the 
deed  creates  no  trusts  whatever,  but  simply  directs  the 
grantee  to  hold  the  same,  subject  to  the  written  order  of 
the  grantor,  as  its  language  may  be  well   construed  or 
read.     The  grantor    might  have   made  this   order  in 
her  lifetime  to  pay  over  these  proceeds  either  to  herself 
or  to  any  other  person  or  party,  or  she  might  dispose  of 
the  same  by  her  last  will  and  testament.     She  had  com- 
plete control  and  dominion   over  the  proceeds  of  this 
land,  and  when   the  same   were  realized,  or  came   into 
the  possession  of  the  grantee,  they  were  a  part  and  par- 
cel of  her  personal  estate  just  as   fully,  and   were   im- 
pressed   with   no  other   quality   or  property,  than   if 
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Auifuat  Term.  ^^^Y  ^^^  "^^^"^  reccivcd  from  the  sale  of  lands  in  Vir* 
Bibie8ociety~8^^i^«  ^hc  Will  directs  the  payment  of  certain  legacies^ 
Pendleton,  ^"^  simply  designates  the  proceeds  of  this  land  as  the 
fund  or  portion  of  the  personal  estate  out  of  which  they 
should  be  paid.  Most  manifestly  therefore,  the  laws  of 
Pennsylvania  can  have  no  operation  and  can  have  no 
influence  in  construing  the  language  of  this  will,  or  de- 
termining the  validity  of  any  of  its  dispositions  touching 
this  fund.  They  can  no  more  control  or  determine  the 
direction  of  this  fund  than  they  can  control  or  direct 
the  movements  of  a  stream,  whose  source  indeed  may 
be  within  the  limits  of  that  State,  when  it  comes  to  flow 
exclusively  within  the  limits  of  Virginia.  Turning 
then  to  the  laws  of  Virginia,  where  this  will  was  made,, 
and  where  the  testatrix  resided:  Are  these  bequests 
valid? 

.We  are  not  informed  by  any  thing  in  this  record,  by 
the  bill  or  answers,  or  any  other  pleading,  or  by  any 
evidence  whatever  found  therein,  who  or  what  the  par- 
ties are,  whether  natural  pei'sons  or  corporations,  to 
whom  bequests  have  been  made  under  the  11th  clause  of 
the  will.  It  is  claimed  indeed  in  the  bill  that  the  plain- 
tifis  have  been  incorporated  by  the  Legislature  ot  Penn- 
sylvania; but  no  evidence  of  the  fact  appears  in  the 
record.  "We  have  as  little  information,  moreover,  as  to 
who  are  to  be  the  beneficiaries  of  these  respective  be- 
quests; who  shall  find,  or  who  shall  determine  them; 
they  are  not  named  in  a  form  or  manner  by  which  they 
can  be  ascertained  with  any  certainty,  and  thereby  be 
made  the  recipients  of  the  bounty  of  the  will.  These 
indefinite  charities,  however  it  may  be  in  other  states,, 
have  in  Virginia  been  held  invalid  at  common  law,  by 
her  highest  court,  and  since  the  repeal  of  the  Statute  of 
43,  Elizabeth,  by  her  Legislature,  been  held  incapable  of 
execution.  The  want  of  clearly  recognized  grantees,  or 
clearly  recognized  beneficiaries,  constitute  the  indefinite 
character  of  these  charities,  and  render  them  void  at 
common  law.    This  doctrine  is  clearly  set  forth  and  in- 


Digitized  by 


Googk 


OF  WEST  VIRGIXIA.  87- 

dieated  in  the'  able  opinion  of  Judge  Tucker^  in  the  case  Aag^^i^sp. 
of  GdHtga^s  Ex^ors.  v.  Attorney  General,  3  Leigh^  460.  Btt>i«  8od«ir 
Here  also  he  reviews  and  vindicates  the  past  legislation  piidMo% 
of  Aat  StatC;  and  the  policy  on  which  it  was  based^  to 
prevent  the  possible  interference  of  religious  establish- 
ments in  matters  of  government^  if  they  were  permitted 
to  accumulate  large  possessions :  '^hence  the  tenacity  with 
which  applications  for  permission  to  take  property  in  a  cor- 
porate capacity,  (even  the  necessary  grounds  for  churches 
and  graveyards)  have  been  refused."  His  views  are  il- 
lustrated in  this  regard  by  a  reference  to  the  tremendous 
evils  to  be  found  in  the  history  of  France  and  of  Eng- 
land from  the  vast  accumulations  of  property  in  the 
hands  of  church  establishments,  and  these  views  have 
ever  since  left  their  impress  on  the  jurisprudence  and 
history  of  that  State.  This  may  be  seen  in  the  fact, 
that  in  the  amended  Constitution  of  that  State  of  1551, 
it  is  provided  for  the  first  time,  that  the  General  Assem- 
bly shall  not  grant  a  charter  of  incorporation  to  any 
church  or  religious  denomination.  The  authority  of 
that  case  has  been  recognized,  and  has  been  affirmed,  in 
the  case  of  Brooke  vs.  Shacklett,  13  Gratt.  301  and  8ea^ 
bum's  Eoc^or.  vs.  Seabum  et  als.y  15  Gratt,  423. 

According  to  the  principles  settled  in  these  cases,  the 
bequests  contained  in  the  11th  clause  of  the  will  of  Mar- 
ria  Cooper,  for  educational  and  religious  charities,  are 
undoubtedly  void,  by  reason  of  their  indefinite  character 
and  uncertainty.  This  seems  indeed  to  be  conceded  in 
the  bill  and  was  not  controverted  in  the  argument. 

But  it  was  contended  by  the  counsel  for  the  appellees, 
that  the  bequest  for  the  Martinsburg  academy  was  valid 
by  virtue  of  section  two  of  chapter  eighty  in  the 
Code  of  Virginia  of  1849,  which  was  in  operation  when 
the  will  under  consideration  took  efiect.  This  section 
provides  that  any  gift,  grant,  devise  or  bequest,  which 
dnce  the  second  day  of  April  in  the  year  one  thousand 
eight  hundred  and  thirty-nine,  has  been,  or  at  any  time 
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AtttSrevm.  hereafter  shall  be,  made  for  literary  purposes,  or  for  the 
BbieSiMAetT  ^ucation  of  white  persons  within  this  State,  (other  than 
Fte^atott»   ^^^  *h^  "^  ^^  ^  theological  seminary,)  whether  made  to 
'^■■*^-     a  body  corporate,  or  unincorporated,  or  to  a  natural  per- 
son, shall  be  as  valid,  as  if  made  to,  or  for  the  benefit  of  a 
certain  natural  person  :     And  we  are  referred  to  the  case 
of  Kelly  V.  Loves'  Admr.  20  Gratt.  124. 

In  the  will  of  the  testator  in  this  case,  a  devise  was 
contained  for  the  erection  of  a  school  house  and  the  pay- 
ment of  a  teacher,  and  the  appointment  of  a  board  of 
commissioners  for  its  management.  The  court  declared 
that  this  devise  was  void  at  common  law,  but  by  virtue 
of  the  act  of  Assembly  of  1839,  in  operation  at  the 
death  of  the  testator  the  devise,  was  held  to  be  valid. 
That  act  made  valid  devises  and  bequests  for  the  estab- 
lishment of  unincorporated  schools,  academies  and  col- 
leges. But  there  was  this  important  di£Perence  between 
that  act  and  the  second  section  of  chapter  eighty  of  the 
Code  of  1849.  The  latter  section  excepted  from  the 
operation  of  the  Code  a  devise,  or  bequest,  for  the  use  of 
a  theological  seminary.  This  exception  was  not  found 
in  the  act  of  1839. 

Let  us  see  whether  the  bequest  for  the  Martinsburg 
academy,  in  the  will  now  under  consideration,  comes 
within  the  exception,  supposing  it  to  be  otherwise 
good.  The  language  is,  that  it  is  given  "towards  the 
founding  of  an  academy  in,  or  near  to  the  town  of 
Martinsburg,  to  be  under  the  control  and  direction 
of  the  Presbytery  of  Winchester  (Old  School),  and 
was  directed  to  be  paid,  "to  such  person,  or  persons, 
as  the  said  Presbytery  may  authorize  to  receive  the  same.'' 
It  is  suggested  that  the  theological  seminary  contempla- 
ted by  the  Code,  is  an  institution  for  the  education  and 
preparation  of  young  men  for  the  ministry.  Conceding 
this  to  be  so,  such  a  purpose  might  be  readily  accom- 
plished by  an  institution,  whatever  its  name,  "to  be  under 
the  exclusive  control  and  direction  of  the  Presbytery,'' 
which  would  have  the  power  of  prescribing  what  should 
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Ve  the  subjects  pf  study  and  what  classes,  or  persons  AugiltTenn. 
shonld  enjoy  the  privileges  of  the  institution.     We  think  ^^^^^  society 
the  language  of  the  will,  in   this  particular,  brings  the    pendieton, 
bequest  within  the   exception,  and  is   contrary   to  the     ^^™**^ 
spirit  and  design  of  the  act,  and  to  the   policy  of  the 
State  of  Virginia.     If  the  institution,  whatever  may  be 
its  name,  could  accomplish  what  is  forbidden  by  the  act, 
the  act  itself  is  rendered  nugatory.     We  may  not  rest 
principles  of  law,  or  the  decision  of  the  case  upon  what 
might  readily  prove  a  mere  evasion  of  the  statute.    No 
such  legislation  is  found  in  the  Code  of  West  Virginia, 
but  this  was  the  law  of  Virginia,  when  this  will  took  ef- 
fect.    In  the  case  in  20  Gratt.,  heretofore  cited,  the  tes- 
tator seems  to  have  been  so  impressed  with  the  policy  of 
the  State,  or  the  wisdom  of  the  principle,  that  he  direc- 
ted as  follows:     ''That  no  one   sect  or  denomination 
shall  have  any  power  or  control  over  said  school  hQuse,'' 
thus  making  himself  a  provision,  which  was  not  con- 
tained in  the  act  of  assembly  at  that  time. 

In  regard  to  the  bequest  to  the  tru^ees  of  the  Mar- 
tinsburg  congregation,  the  circuit  court  held  the  same  to 
be  valid,  as  recited  in  the  decree,  by  reason  of  the  con- 
veyance made  prior  to  the  death  of  the  testatrix.  This 
is  an  effort  to  uphold  the  laudable  object  of  the  will  un- 
der the  first  section  of  chapter  fifty-seven  of  our  Code, 
or  a  similar  provision  in  the  Code  of  Virginia.  This  is 
the  only  substitute  we  have  for  43d.  Elizabeth ;  upon  ex- 
aminatijon  we  find  that  while  it  does  authorize  the  con- 
veyance of  land  for  the  residence  of  a  minister,  it  is  si- 
lent in  regard  to  devises  and  bequests  for  this  purpose. 
And  it  has  been  expressly  held  in  Virginia,  that  the 
word  conveyance  in  this  section  does  not  include  s,  devise 
of  land,  and,  a  fortiori,  that  it  does  not  authorize  a  be- 
quest of  money  for  this  purpose.  Seabum's  Eos'or  v.  Sea- 
burriy  15  Gratt.  423.  We  presume  the  deed  referred  to 
in  the  decree,  is  the  deed  from  the  testratrix  to  Edward 
Pendleton.  What  we  have  heretofore  said  in  regard  to 
12 
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AngoSrerm.  ^^®  character  of  that  deed^  as  being  little  else  than  a 
Bible  Society.  °^®'®  powcF  of  attorney  to  sell  the  land,  and  hold  the 
Pen^eton,  ^^^  proceeds  Subject  to  the  order  of  the  grantor,  will  suf- 
'^'^^'^-  fice  to  show  that  that  deed  is  very  far  from  fulfilling  the  re- 
quirements of  the  Code,  and  cannot  be  held  a  convey- 
ance for  such  a  purpose.  In  thus  defeating  the  charita- 
ble purposes  of  this  will,  we  may  use  the  language  of 
Judge  Tucker  :  "It  is  not  that  charity  is  banished  from 
Virginia,  or  from  this  State.  Its  benign  and  salutary 
influence  may  warm  and  animate  every  heart,  and  lead 
to  a  generous  munificence,  as  the  daily  habit  of  our  lives^ 
without  exposing  the  State  to  the  evils  which  have  al- 
ways flowed  from  what  are  called  conveyances  in  mort^ 
mainJ'  We  may  add,  that  it  is  not  to  dry  up  the  streams 
of  charitable  feeling  and  action,  but  to  control  to  a  limi- 
ted extent,  the  manner  of  their  operation,  for  what  has 
been  deemed,  in  the  policy  of  the  law,  sufficient  reasons 
The  decree  of  the  circuit  court  of  Berkeley  county,, 
made  on  the  fourth  day  of  September,  1871,  is  reversed, 
with  costs  to  the  appellants ;  and  this  court  proceeding- 
to  render  such  decree,  as  the  court  below  ought  to  have 
rendered,  doth  adjudge,  order  and  decree,  that  Edmund 
Pendleton,  trustee  of  Maria  Cooper,  deceased,  do  pay,, 
out  of  the  balance  of  two  thousand  six  hundred  and  sev- 
enty-two dollars  and  twelve  cents,  with  interest  there- 
on from  the  fourteenth  day  of  August,  1870,  now 
in  his  hands,  (after  deducting  therefrom  the  sum  of  four 
dollars  and  thirty-seven  cents)  unto  Rev.  Robert  Berry, 
the  sum  of  five  hundred  dollars,  with  interest  thereon 
from  the  first  day  of  November,  eighteen  hundred  and 
fifty-five  ;  and  that  he  pay  over  the  residue  of  said 
money  in  his  hands  unto  James  S.  Brown  and  Mrs* 
Ann  R.  Morgan,  the  residuary  legatees  named  in  the  will 
of  said  Maria  Cooper. 

The  other  Judges  concurred. 

Deobee  Reversed. 
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CHARLBSTOWN, 


BirsEiRK  V.  Judge  op  Cibcuit  Court.  AugJrtTerm 


August  22,  1878. 

The  7th  section  of  chapter  16,  of  the  acts  of  the  Legislature  of  West 
Virginia,  1872-3,  entitled  "An  act  organizing  the  Supreme  Court  I 
of  Appeals,  defining  its  jurisdiction  and  powers,  and  prescribing  its 
manner  of  proceeding,"  does  not  apply,  in  whole,  or  any  part  there- 
of^ to  a  case  of  prohibition,  commenced  in  the  Supreme  Court  of 
Appeals.    DisssicTiBNT,  Uoffmak,  Judgb. 

,  B.  was  indicted  in  the  circuit  court  of  the  county  of  Logan  for  the 
murder  of  M.  on  the  12th  day  of  July,  1870.  At  the  time  the  in*j  7 
dictment  was  found,  B.  was  in  jail  in  said  county  upon  a  charge|f|^  ^| 
of  murder.  On  the  20th  day  of  March,  1878,  B.,  who  had  beenl^ijws! 
bailed,  appeared  in  said  court  in  discharge  of  his  recognizance  of  7  ^^ 
bail,  and  on  the  22d  day  of  March,  1878,  the  court,  on  the  motion  ^ 
of  B.,  changed  the  venue,  and  sent  the  cause  for  trial  to  the  coun* 
ty  of  Cabell.  At  the  circuit  court  of  the  county  of  Cabell,  held  on 
the  27th  day  of  May,  1878,  B.  was  set  to  the  bar  of  the  court,  in 
custody  of  the  jailor  of  Cabell  county,  and  not  having  plead  or  de- 
murred to  the  indictment,  he  objected  to  being  tried  by  the  cir- 
cuit court  of  Cabell  county,  upon  the  indictment,  until  he  wat> 
first  examined  by  the  county  court  in  pursuance  of  the  provisions 
of  the  act  of  the  Legislature,  approved  April  8,  1878,  entitled 
**An  act  providing  for  the  examination  of  persons  charged  witb 
felony,  before  the  county  court;"  but  the  court  overruled  B.'s  ob- 
jection, and  decided  that  B.  was  not  entitled  to  an  examination, 
under  the  provisions  of  said  act  of  the  Legislature,  and  that  the 
court  had  a  right  to  proceed,  and  would  proceed,  to  trial  and  final 
judgment  upon  the  indictment  without  such  examination  being 
had ;  to  which  opinion  and  decision  of  the  court,  B.  excepted. 
Hkld:  That  if  said  act  of  the  Legislature  of  April  the  8d,  1878  be 
valid,  and  applies  to  B.*s  case  (which  is  not  now  decided),  and  the 
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1978.  court  erred  in  its  judgment  in  denying  B.  said  examination,  be- 
L  fore  the  county  court,  before  proceeding  to  final  trial  upon  the  in- 
dictment, a  writ  of  prohibition  does  not  lie  from  the  Supreme  Court 
•of  Appeals  to  the  judge  of  the  circuit  court  to  prohibit  him  from 
proceeding  further  with  the  trial  of  the  indictment  until  B.  shall 
be  examined  by  the  county  court,  the  circuit  court  having  original 
and  general  jurisdiction  of  all  cases  of  felony,  conferred  upon  it  by 
the  Constitution  and  laws:  And  held  further,  that  B.'s  proper 
and  appropriate  remedy  for  the  correction  of  such  error,  if  error  it 
be,  is  by  writ  of  error  in  case  he  should  be  convicted  in  the  said 
circuit  court  of  felony,  upon  said  indictment,  and  not  by  prohibi- 
tion before  trial  and  conviction. 
9.  Prohibition  can  only  be  interposed  in  a  clear  case  of  excess  of  juris- 
diction on  the  part  of  some  inferior  judicial  tribunal.  Where  the 
matter  is  clearly  within  the  jurisdiction  of  the  inferior  court,  a 
mere  error  in  the  proceedings  may  be  ground  of  appeal  or  re- 
view, but  not  of  prohibition. 

This  was  an  application  to  the  Supreme  Court  of  Ap- 
pealsy  by  Unas  Buskirk,  for  a  writ  of  prohibition 
against  the  Hon.  Evermont  Ward,  Judge  of  the  cir- 
cuit court  of  Cabell  county,  to  prohibit  and  restrain  him 
from  further  proceeding  to  try  said  Buskirk,  upon  an 
indictment  which  had  been  found  against  him,  for  the 
murder  of  one  Morgan.  The  indictment  was  returned 
by  the  grand  jury  of  Logan  county,  and,  on  motion  of 
the  respondent,  and  with  the  assent  of  the  attorney 
prosecuting  for  the  State,  removed  for  trial  to  the  cir- 
cuit court  of  Cabell  county.  The  grounds  of  the  ap- 
plication were,  that,  at  the  date  of  such  application, 
there  was  a  statute  in  force  in  this  State,  requiring  that 
in  all  cases  of  felony  the  respondent  should  receive  a 
preliminary  examination  before  the  county  court,  be- 
fore he  should  be  put  on  trial  in  the  circuit  court 
unless  the  respondent  expressly  waived  such  pre- 
liminary examination,  which  he  alleges  he  did  not  in 
this  case,  but,  on  the  contrary,  demanded.  The  other 
fjBicts  and  the  statutes  and  provisions  of  the  Constitution 
alluded  to,  are  sufficiently  stated  in  the  opinion  of  Hay- 
mond.  President. 

James  H.  Ferguson,  for  the  petitioner. 

Oeorge  H.  Lee,  for  the  State. 
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Haymond,  President:  AngHS^wm. 

The  petitioner  Buskirk  was  indicted  by  the  grand  jury — Bn»k^k — 
of  the  county  of  Logan^  on  the  12th  day  of  July,  I870,j,^^^j^jjj,^j^^ 
for  the  murder  of  one  Peter  D.  Morgan^  in  said  county,  ^"'^ 
on  the  27th  day  of  May,  1870.  It  appears  from  the  re- 
turn of  Judge  Ward  that  Buskirk  was-  arrested,  upon  a 
warrant  issued  by  a  justice,  on  the  28th  day  of  May, 
1870,  and  committed  to  jail  in  said  county  upon  the 
charge  of  murder,  for  which  he  was  so  indicted ;  that 
Buskirk  escaped  from  jail  and  remained  out  of  reach  of 
process  until  a  short  time  prior  to  the  7th  day  of  Octo- 
ber, 1872;  that  on  the  11th  day  of  October,  1872,  on 
his  petition,  a  writ  of  habeas  corpus  was  duly  awarded 
in  his  behalf,  and  on  the  19th  day  of  October,  1872,  he 
was  allowed  to  give  bail  for  his  appearance  before  the 
circuit  court  of  said  county,  to  answer  said  indictment; 
and  at  the  said  court,  commencing  on  the  20th  day  of 
March,  1873,  he  appeared  in  court,  in  discharge  of  his 
recognizance  of  bail,  and  moved  the  court  to  continue 
the  trial  of  the  indictment  until  the  next  term ;  and 
thereupon  the  court  granted  leave  to  Buskirk  until  the 
next  morning  to  say  whether  he  was  ready  for  trial — it 
having  been  announced  to  the  court,  by  the  prosecuting 
attorney  on  behalf  of  the  State,  that  the  State  was 
ready  for  the  trial.  Thereupon  Buskirk  was  by  the 
court  committed  to  the  custody  of  the  sheriff,  to  be 
brought  into  court  the  next  morning.  On  the  next  day, 
being  the  2l8t  day  of  March,  1873,  "came  the  State  by 
her  attorney  prosecuting,  and  thereupon  the  prisoner 
was  brought  into  court  and  led  to  the  bar  in  custody  of' 
the  sheriff,  and  in  his  proper  person  moved  the  court 
for  a  continuance  of  the  trial  of  the  indictment,  on  the 
ground  of  the  absence  of  counsel,  and  material  wit- 
nesses^ and  also  upon  the  ground  that  the  court  house 
was  not  then  suitable  for  holding  court  for  his  triaL 
But  the  court  being  of  opinion  that  Buskirk  had  not 
used  proper  diligence  to  prepare  for  the  trial,  overruled^ 
his  motion   to  continue   for  want  of  his  counsel  and 


Digitized  by 


Googk 


^4  SUPREME  COURT  OP  APPEALS 

Aiigil2?Tenii.  witncsses,  and  took  time,  until  the  next  day  to 
^^^^  consider  the  motion  on  account  of  the  condition^ 
Judge oVanjoit^^  the  court  house,  and  the  state  of  the  weather; 
^"'^  and  thereupon  Buskirk  was  again  committed  to  the 
custody  of  the  sheriff ,  with  insti  notions  to  re- 
turn him  into  court  on  the  next  morning,  at  half  past 
eight  o'clock.  And  on  the  next  day,  that  is  the  22d  day 
of  March,  1873,  again  came  the  State  by  her  attorney 
prosecuting,  and  the  prisoner  was  again  led  to  the  bar  of 
the  court,  in  custody  of  the  sheriff  and  the  court  then 
announced,  that  the  weather  still  being  extremely  in- 
clement, it  was  of  opinion  that  the  cause  could  not  then 
be  further  proceeded  with  without  great  danger  to  the 
health,  and,  perhaps,  to  the  lives  of  persons  attending 
upon  the  trial ;  and  for  that  reason  the  court  ordered 
that  the  cause  stand  continued  until  the  first  day  of  the 
next  term.  Immediately,  Buskirk,  in  his  proper  person, 
moved  the  court,  to  change  the  venue,  and  remove  the 
trial  of  the  cause  from  said  county,  on  account  of  its 
great  notoriety,  and  the  excited  feelings  of  the  citizens 
thereof,  and  the  attorney  for  the  State  not  resisting  the 
motion,  but  concurring  therein,  and  the  court  being  of 
opinion  that  the  cause  ought  to  be  removed  from  said 
county  for  trial,  ordered  that  the  same  be  removed  and 
transferred  to  the  circuit  court  of  Cabell  county  there 
to  be  further  proceeded  in,  and  that  the  sheriff  of  Logan 
county  after  the  adjournment  of  the  court  convey  Bus- 
kirk, the  prisoner,  to  the  jail  of  Cabell  county  and  de- 
liver him  to  the  jailor  thereof;  and  the  jailor  of  Cabell 
county  was  authorized,  and  directed,  to  receive  into  his 
jail,  and  there  safely  keep,  Buskirk.  The  court,  at  the 
same  time,  made  the  usual  order  in  such  cases  as  to  tran- 
script of  the  record,  &c.  The  prisoner  did  not  demur, 
or  otherwise  plead  to  the  indictment,  prior  to  ihe  re* 
moval  of  the  case  to  Cabell  county  for  trial,  so  far  as 
the  record  shows.  At  a  circuit  court  held  for  the 
county  of  Cabell  on  the  27th  day  of  May,  1873, 
Buskirk  was  set  to  the  bar  of  the  court,  in  custody  of 
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the  jailor  of  said  county  of  Cabell,  and  not  having  plead  Ang^lrtTem. 
or  demurred  to  the  indictment,  he,  in  his  proper  person, — ^^^j^^ — 
objected  to  being  tried,  by  the  last  named  court,  upon  thejo^^^^orciiit 
indictment  urUil  he  should  be  first  examined  by  the  county  ^^^^ 
court  in  purmianee  of  the  act  of  the  Legislature  of  the  State, 
approtsed  April  3,  1873,  erUitled  "An  act  providing  for  the 
examinaiion  of  persons  charged  with  a  felony  before  the 
couniy ctmrty^  and  asked  that  all  further  proceedings  on 
said  indictment  be  postponed  until  such  examination 
diould  be  had.  The  court  overruled  the  objection,  be- 
ing of  opinion  that  the  cause  ought  to  be  proceeded  in, 
in  that  court,  to  final  trial.  Buskirk  was  then  inquired 
of  whether  he  was  guilty  of  the  o£Pence  charged  in  the 
indictment;  and  he  refused  to  plead  or  answer,  alleging 
as  the  reason  for  his  refusal,  that  he  had  not  been  exam- 
ined by  the  county  court  upon  said  charge,  as  provided 
for  by  the  said  act  of  the  Legislature,  approved  April  3, 
1873.  And  Buskirk  not  confessing  his  guilt,  the  court  • 
ordered  that  the  plea  of  not  guilty  be  entered  on  the  re- 
cord for  him.  On  the  28th  day  of  May,  1873,  Buskirk 
was  again  set  to  the  bar  of  the  court  in  the  custody  of 
the  jailor  of  said  county  of  Cabell,  and  thereupon  he 
gave  notice  of  his  intention  to  apply  to  this  court  for  a 
writ  of  prohibition  to  prohibit  the  said  circuit?  court 
from  further  proceeding  in  the  case,  and,  thereupon,  the 
court  made  an  order  postponing  the  trial  of  the  case 
until  the  4th  Monday  in  July,  1873,  and  Buskirk  was 
remanded  to  the  jail  of  Cabell  county.  Buskirk  took  a 
bill  of  exceptions  to  the  opinion  and  judgment  of  the 
eourt  refusing  and  denying  to  him  an  examination  be- 
fore the  county  court  upon  the  charge  contained  in  the 
indictment,  and  for  other  matters  not  material  to  state 
here.  All  these  matters  appear  from  the  return  of  the 
judge  made  to  the  rule  issued  in  the  case,  and  the  offi- 
cial copy  of  the  record  filed  with  the  petition. 

The  Legislature,  at  its  last  session,  passed  an  act  enti- 
titled  "An  act  organizing  the  Supreme  Court  of  Appeals, 
defining  its  jurisdiction  and' powers  and  prescribing  its 
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AogStTtrm.  i»a^ner  of  proceeding,"  which  was  approved  Januaiy 
— Q^j^^^ — 11,  1873.  The  4th  section  of  this  act  provides,  among* 
Judge of*circuit^*^®^*'^^°S®>*^**"^^®  Original  jurisdiction  of  the  Court 
^**^  of  Appeals,  (clearly  meaning  the  Supreme  Court  of  Ap* 
peals)  shall  extend  to  cases  of  habeas  corpus^  mandamus  and 
prohibition^^  This  is  the  first  sentence  of  the  4th  section 
of  the  act.  The  2d  section  of  the  8th  article  of  the 
Constitution  of  this  State,  among  other  things,  provides 
that  the  Supreme  Court  of  Appeals  shall  consist  of  four 
Judges,  any  three  of  whom  shall  be  a  quorum.'*  The  3rd 
section  of  same  article  provides,  among  other  things,  that 
the  Supreme  Court  of  Appeals  shall  "have  original  jurisdic- 
tion in  cases  of  habeas  corpus,  mandamtis  and  prohibition,'^ 
The  9th  section  of  same  article  provides,  that  "There 
shall  be  at  least  two  terms  of  the  Supreme  Court  of  Ap- 
peals held  annually,  at  such  times  and  places  as  may  be 
prescribed  by  law."  The  7th  section  of  the  act  ap- 
proved on  the  11th  day  of  January,  1873,  is  in  these 
words:  "The  State  shall  be  divided  into  three  judicial 
grand  divisions,  as  follows:  The  first  grand  division 
shall  consist  of  the  counties  composing  the  first,  second^ 
fifth  and  sixth  judicial  circuits;  the  second  grand  di- 
vision shall  consist  of  the  counties  composing  the  third 
and  fourth  judicial  circuits;  the  third  grand  division 
shall  consist  of  the  counties  composing  the  seventh, 
eighth  and  ninth  judicial  circuits.  Each  case  shall  be 
heard  and  determined  in  its  own  grand  division,  except 
by  consent  of  parties  or  their  counsel,  in  writing,  or 
unless  the  parties  desiring  the  hearing  shall  have  given 
written  notice  at  least  thirty  days  before  the  com- 
mencement of  the  term,  to  the  opposite  party,  or  his 
counsel,  of  his  intention  to  insist  on  a  hearing,  when  the 
same  may  be  heard  and  determined  out  of  its  grand  di- 
vision." 

The  Legislature  passed  an  act,  entitled  "An  act  regu- 
lating appeals,  writs  of  error  and  supersedeas,"  which 
was  approved  on  the  21st  day  of  December,  1872.  The 
1st  section  of  this  act,  prescribes  the  cases  in  which  ap- 
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pealsy  writs  of  error  and  supersedeas  may  be  granted^  &c.  AugiftTtrm. 

The   Legislature  passed  an  act  entitled,  "An  act  to     ^^^    " 
amend  and  re-enact  chapter  one  hundred  and  eleven  ofj^^^Q^,^ 
the  Code  of  West  Virginia/'  which  was  approved  March      ^^ 
the  :J4th,  1873.     The  1st  section  of  this  act  provides, 
that,  "the  writ  of  habeas  carpus  ad  svb-fidendum  shall  be 
granted  forthwith,  by  the  Supreme  Court  of  Appeals," 
Ac.     The  6th  section  provides  that  "the  court  or  judge, 
before   whom   the  petitioner  is  brought,  after  hearing 
the  matter,  both  upon  the  return,  and  any  other  evi- 
dence, shall  either  discharge,  or  remand  him  or  admit 
him  to  bail,  as  may  be  proper,  &c. 

The  Legislature  passed  an  act,  entitled  "An  act  pro- 
viding tor  the  examination  of  persons  charged  with  a 
felony  before  the  county  court,''  which  was  approved 
April  the  3d,  1873.  The  1st  section  of  this  act  pro- 
vides that  "before  any  person  charged  with  a  felony  is 
tried  before  a  circuit  court,  he  shall  be  examined,  as 
hereinafter  provided,  unless  by  his  assent,  entered  of 
record^  in  such  court,  such  examination  be  dispensed 
with."  The  second  section  of  the  act  provides  that 
"every  such  examination  shall  be  had  before  the  county 
court  of  the  county  having  jurisdiction  of  the  offence." 
The  counties  of  Logan  and  Cabell  are  each  in  the 
ninth  judicial  circuit,  which  is  one  of  the  circuits  that 
compose  the  third  grand  division  formed  by  the  seventh 
section  of  the  said  act  of  the  eleventh  of  January,  1873. 

This  court  is  required  by  law  to  hold  three  terms 
annually,  viz :  one  at  the  city  of  Wheeling,  in  the  first 
grand  division,  one  at  Charlestown,  in  the  second  grand 
division,  and  one  at  Charleston,  in  the  third  grand  di- 
vision. At  the  last  June  term  of  this  court,  held  at  the 
city  of  Wheeling,  this  Court,  on  the  petition  of  Buskirk, 
verified  by  affidavit,  and  presented  to  the  Court  by  his 
counsel^  awarded  a  rule  against  Evermont  Ward,  Judge 
of  the  9th  judicial  circuit,  embracing,  as  part  thereof,  the 
counties  of  Logan  and  Cabell,  to  show  cause,  if  any  he 
IH 
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Augi^erra.  <50iild,  before  this  court,  why  a  writ  of  prohibition  shoalcE 
— Selkirk — ^^^  ^^  issued  prohibiting  him  from  all  further  proceed- 
jtidg^of  areuit^'^S^  against  Buskirk  upon  the  indictment  pending  in  the 
^^-  circuit  court  of  Cabell  county  against  him  (Buskirk)  for 
murder,  until  he  (Buskirk)  has  been  first  examined  for 
said  alleged  offense,  by  the  county  court,  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided.  The 
rule  was  made  returnable  to  the  first  day  of  the  present 
term  of  this  Court,  now  sitting  at  Charlestown,  in  the 
second  grand  division.  Judge  Ward  made  and  filed  a  re- 
turn to  the  rule  on  the  first  day  of  the  present  term  of 
this  Court,  promptly,  and  in  obedience  to  the  rule^ 
Whereupon  Buskirk,  by  his  counsel,  alleging  that  the 
return  to  the  rule  was,  and  is,  insnfficient  in  law,  moved 
the  Court  to  award  the  prohibition  mentioned  in  the  rule, 
and  it  was  suggested  that  the  Court  could  not  now  award 
the  writ,  even  though  it  were  otherwise  proper,  because 
the  case  belonged  under  the  7th  section  of  said  act  of  the 
11th  of  January,  1873,  to  the  third  grand  division,  and 
that  the  court  can  only  hear  and  determine  the  matter 
and  award  the  writ,  at  a  term  thereof  at  Charleston,  in  the 
third  grand  division.  This  suggestion  presents  a  grav^ 
question  for  consideration  and  determination.  The  writ& 
of  habeas  corpus,  mandamus  and  prohibition  are  highly- 
esteemed  and  appreciated  by  the  intelligent  and  patriot- 
ic of  all  free,  well  regulated  governments,  and  the  ab» 
sence  and  denial  of  them,  as  remedies  to  the  citizen 
has  ever  been  a  source  of  well  founded  grief  and  lamen- 
tation by  the  same  class  in  governments  of  oppression, 
and  despotism.  So  strong  has  been  the  regard  and  ap- 
preciation of  the  people  of  this  State  for  these  writs 
they  have  not  been  content  to  leave  them  continual 
existing  remedies,  dependant  upon  mere  act  of  the  Leg- 
islature, but  they  have,  for  wise  purposes,  made  them 
constitutional  writs,  and  have  conferred  upon  this  Court, 
by  the  Constitution,  as  we  have  seen,  original  jurisdic- 
tion in  such  cases.  The  original  jurisdiction  conferred 
upon  this  Court  in  such  cases  is  but  a  simple  grant  of 
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power  and  authority  to  the  Court  to  aWard  such  writs  ^ogiSr^r*: 
in  all  proper  cases  wherever  prayed  for;  It  is  not  to  be — iSiSf~" 
presumed  that  the  Legislature  w6uld  purposely  ^ttem\ytj^^^f^^^^ 
to  deprive  this  Court  of  original  jurisdiction^  or  author-  ^'^ 
ity  expressly  conferred  upon  it  by  the  Constitution^  or 
purposely  attempt^  indirectly,  to  destroy^y  or  render  use- 
kffi,  such  jurisdiction,  or  authority,  as  a  remedy  for  the 
citizen,  by  unreasonably  obstructing  ind  delaying  the 
court  in  the  exercise  thereof,  by  legislative  enactment. 
Upon  a  close  inspection  of  said  7th  sectidn  and  all  its 
parts,  I  am  clearly  of  opinion  thM  it  was  not  the  purpose 
or  intention  of  the  Legislature  hi  enacting  that  section  to 
prohibit  this  court  from  hearing  application  for,  and 
awarding  writs  of  prohibition,  mandamus  And  habeas  cor- 
puSf  or  either,  or  in  any  wise  to  restrict  the  court  therein 
at  any  of  its  terms.  That  the  section  in  ftict  only  ap- 
plies to  cases  that  are  brought  ihto  th^  court  by  appeal, 
supersedeas,  or  writ  of  error.  The  language  id  "Each 
case  shall  be  heard  and  determined  itf  its  own  grand  di- 
vision, except,"  Ac.  The  Legislaiture  his  not  said  what 
will  raake  iiny  case,  or  class  of  cas^s^  belong  to  any  par- 
ticular grand  division,  or  what  will  locate  or  confine  a 
case,  or  elas^  of  cases,  in  or  to  any  grand  division.  How 
are  we  to  ascertain  to  which  grand  division  any  case 
properly  belongs,  or  in  which  it  should  be  heard  and  de- 
termined ?  In  cases  brought  to  this  Court  by  appeal, 
writ  of  error  or  supersedeas,  we  cannot  determine  to 
what  grand  division  the  case  belongs  by  the  county  or 
counties  in  which  the  parties  reside,  either  plaintiffs  or 
defendants,  for  it  frequently  may,  and  does,  hap- 
pen, that  the  parties  reside  in  different  grand  divisions, 
and  not  unfrequently  a  part  of  the  plaintiffii  reside  in 
one  grand  division  and  part  in  another,  and  so  of  the 
defendants.  The  same  may  be  said  as  to  the  service  of 
the  process  that  issues  from  this  court,  in  most  cases. 
It  cannot  be  the  cause  of  action  that  locates  the  ease,  for 
it  must  and  does  often  happen  that  the  cause  of  action 
accrues  in  a  county  in  one  grand  division,  and  the  suit. 
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AngiJtTvM.  ^cr^ou  is  brengfat  in  a  county  in  another  grand  divis- 
ion.    What/then^  will  and  does  locate  a  case  of  appeal^ 


^tiflgoof'circwit^^'*'  ^^  error  or  supersedeas  in  a  grand  division?  It  is, 
^'^^^  and  must  be,  the  county  from  which  the  cause  is  brought 
up  for  revision,  the  court  below  in  which  it  was  determined 
and  from  which  it  comes.  This  is  disclosed  by  the  record  of 
the  cause.  In  cases  of  this  description  the  cause  comes  up 
to  this  court  from  the  circuit  court  of  the  county  in  which 
the  j  udgment,  decree  or  order  complained  of  was  made,  and 
thus  the  grand  division  to  which  the  case  belongs  is,  or 
may  be,  ascertained,  and,  as  I  conceive,  it  was  only  in- 
tended to  be  ascertained.  But  how  can  we  locate  or 
confine  applications  to  this  court  for  writs  of  prohibition 
mandamus  and  habeas  coiyuSy  in  or  to  any  particular 
grand  division  ?  The  cause  is  commenced  in  this  Court 
by  application  made  thereto,  by  the  party  complaining, 
and  although  the  Court  holds  three  terms,  still  it  is  but 
the  one  Court,  and  its  original  jurisdiction  and  author- 
ity granted  by  the  Constitution  touching  these  writs  and 
the  granting  of  them,  which  is  transcribed  into  the  4th  sec- 
tion of  the  said  act  of  the  1 1th  of  January,  1873,  and  is  co- 
extensive with' the  limits  of  the  State,  when  the  Legis- 
lature, by  law,  made  in  pursuance  of  the  Constitution, 
had  clearly  restricted  the  exercise  of  that  jurisdiction, 
and  sufficiently  defined  such  restriction  to  make  it  man- 
ifest. Clearly  this  Court  cannot  beneficially  or  reason- 
ably exercise  original  jurisdiction  with  effect  in  cases  of 
of  writs  of  mandamvSf  habeas  corpus  and  prohibition  if 
the  exercise  of  the  jurisdiction  is  confined  or  limited  in 
any  case  to  the  terms  of  the  Court  held  in  any  one 
grand  division.  If  that  were  so,  in  many  cases  it  would 
necessarily  be  from  three  to  five  months  after  applica- 
tion was  made  for  the  writ  before  the  Court  could  order 
it  to  issue,  and  in  some  cases  it  might  be  a  year,  no 
matter  how  urgent  or  important  the  case,  and  thus  the 
very  purpose  and  object  of  vesting  this  court  with  this 
important  jurisdiction  would  be  defeated. 

The  act  of  March  24th,  1873,  relating  to  writs  of  Aa- 
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bea^  corpus^  before  referred  to,  does  not  purport  to  amend  ^^yg^U?^^^ 
or  repeal  any  part  of  the  act  of  11th  of  January,  1873, — ij^iii 
and  the  language  of  the  haheas  corpus  act  employed  inj^^,^  J/d^^ 
the  Ist  and  6th  sections,  before  quoted,  clearly  contcm-  ^**'*- 
plates  the  authority  of  the  Court  wherever  sitting  to 
issue  the  writ,  and  to  hear  the  case  at  once,  on  the  return 
thereof.  This  act  was  passed  at  the  same  session  that 
the  act  in  relation  to  the  grand  divisions  was  passed,  and 
it  is  clear,  from  its  language,  that  the  Legislature  did 
not  then  understand  that  such  a  case  was  or  should  be 
confined  to  any  grand  division.  Cases  over  which  the  Court 
has  original  jurisdiction  are  not  brought  here  from  any 
county  or  division,  for  hearing  and  determination,  but 
they  are  commenced  and  determined  therein,  and  as  to 
them  there  is  but  one  division,  and  that  embraces  the  whole 
state.  This  Court,  therefore,  as  I  think,  is  in  no  way  or  to 
any  extent  restricted  or  restrained,  in  exercising  jurisdic- 
tion at  any  or  all  of  its  terras,  in  eases  of  prohibition, 
mandamus  and  habeas  corpxis^  by  the  said  7th  section  of 
the  said  act  of  the  11th  of  January,  1873.  It  may  grant 
a  conditional  writ  or  rule  of  mandamtis  or  prohibition 
at  one  term,  in  one  division,  returnable  to  another  term 
in  a  different  division,  and  there  finally  act  upon  it.  It 
may  likewise  issue  one  of  said  writs,  in  one  division,  re- 
turnable in  any  other,  in  any  case,  and  then  act  upon  it. 
This  Court  has,  for  these  reasons,  jurisdiction  and  au- 
thority to  hear  and  determine  this  case  at  the  present 
term,  under  the  state  of  the  law.  I  do  not  now  detePr 
mine  whether  the  Legislature  has  authority  to  restrain 
or  j^restrict  the  original  jurisdiction  of  this  Court,  under 
the  constitution,  but  only  the  fact  that  they  have  not,  as 
yet,  done  so  or  intended  to  do  so. 

Buskirk,  by  his  counsel  (as  has  already  been  stated) 
insists  that  the  return  of  Judge  Ward  to  the  rule  is  in- 
sufficient, and  asks  the  court  to  award  the  writ  of 
prohibition  above  referred  to.  The  first  question  that 
presents  itself  in  the  determination  of  this  proposition 
18, — is  the  writ  of  prohibition  the  proper  and  appropriate 
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j^j^fg^!^^^^,  remedy  in  the  case  presented,  even  thougb  Buskirk  is 
""^nffciS  ^entitled  to  be  examined  by  the  county  court  by  virtue  of 
f^m,fi'G^cuit^^  act  of  April  3,  1873,  as  claimed  by  his  counsel 
^^^^'  which  I  do  not  now  determine ;  because  according  to 
the  view  I  take  of  the  question,  it  is  not  necessary,  aii4 
would,  under  the  circumstances,  perhaps,  be  improper. 
It  is  proper  that  I  should  here  remark,  that  at  the  time 
the  indictment  was  found  against  Buskirk,  he  was  not 
entitled,  as  matter  of  right,  before  trial  upon  the  in.- 
dictment  in  the  circuit  court,  to  an  examination  of  any 
description,  upon  the  charge  alleged  against  him  in  the 
indictment ;  and  this  continued  to  be  so,  as  admitted  by 
counsel  pro  and  con,  without  any  doubt  nntil  the  pasr 
sage  of  the  said  act  of  April  3,  1873.  The  Code  of  this 
State  provides  that  when  an  indictment  for  felony  is 
found  against  a  person  in  the  circuit:  court,  the  court 
shall  award  a  oapioM  againat  such  person,  and  the  oapioM 
is  returnable  to  that  court,  and  the  officer  making  the  arr 
rest  is  requiE)ed  to  deliver  the  prisoner  to  the  court,  if 
sitting,  or  to  the  jailor  diereof,  who  shall  receive  and 
imprison  him.  See  sections  14  and  18  of  chapter  158  of 
Code  of  W.  Ya.  A  capias  is  the  only  process  for  thd 
arrest  of  the  accused  the  circuit  court  is  authorised  to  isr 
sue  upon  an  indictment  for  felony.  This  is  true  now 
and  has  been,  continuously,  since  the  first  of  April  1869. 
No  amendment  having  been  made  to  the  provisions  of  the 
Code  upon  this  subject.  The  effeict  and  purport^  of  the 
provisions  of  the  Code  upon  the  subject  are  that  when 
an  indictment  is  found  in  a  circuit  court,  charging  a  perr 
son  with  felony,  the  court  shall  award  a  capias  against 
the  accused,  to  bring  him  before  the  court  to  answer  the 
indictment.  Under  the  provisions  of  the  Code  and  ar- 
ticle 8,  section  36  of  the  Constitution  of  this  State  and 
the  17th  and  24th  sections  of  the  Schedule  thereto,  the 
circuit  court  ha|]  full  an4  oopiplete  jurisdiction  before 
aqd  since  the  adoption  of  the  Constitution,  without 
doubt  up  to  the  p§iasagje  of  said  act  of  3d  April,  1873, 
to  proceed  with  the  trial  pf  Buskirk  upon  the  indpotment 
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1o  final  judgment.  Even  though  this  act  be  valid  in  ^^J*^^^ 
<jaBe8  of  charges  of  felony  made  subsequent  to  its  approv- — ^^^^ — 
al,  it  may  not  affect  the  provisions  of  the  Code  or  thCj^^  of  circuit 
law  in  force  at  its  passage^  or  even  the  same  provisions  ^^'**>^- 
afterwards^  when  indictment  is  found  against  the  accused 
in  the  circuit  court,  before  he  is  arrested  upon  warrant 
and  taken  before  a  justice.  But  I  do  not  now  determine 
&at  question,  but  simply  refer  to  Oiahoon's  case,  20 
-Gratt.y  733,  where  some  information  can  be  had  upon 
the  question.  That  case  was  decided  by  a  divided  court. 
The  question  as  to  whether  prohibition  is  the  proper 
remedy  in  a  case  such  as  is  presented  by  the  return  and 
record  is  important  and  interesting.  Prohibition  is  a 
remedy  which  has  been  seldom  adopted  or  resorted  to  in 
the  courts  of  Virginia,  or  in  this  State,  and  but  little 
light  or  information  can  be  gathered  from  the  reports  of 
other  States  upon  the  question  now  under  consideration. 
A  court  of  examination,  in  cases  of  felony,  similar 
4md  with  similar  powers  in  most  material  particulars  to 
those  provided  in  the  act  of  the  3d  of  April,  1873, 
•certainly  existed  in  the  State  of  Virginia  from  and  be* 
fore  1819  until  after  the  commencement  of  the  late  civil 
war,  and  probably  until  the  organization  of  this  State  in 
1863.  It  has  been  frequently  held  by  the  Court  of  Ap- 
peals of  Virginia  before  the  formation  of  this  State, 
that  it  was  error  to  put  a  prisoner  upon  trial,  on  an  in- 
•dictment  for  felony,  found  by  a  grand  jury  in  the  cir<^it 
court,  before  examination  of  him  for  the  offence  in  the 
•county  or  corporation  court,  if  such  examination  was  « 
properly  claimed;  and  that  for  such  error  the  final  judg- 
ment of  conviction  by  the  circuit  court,  upon  a  verdict 
of  guilty  should  be  reversed  upon  writ  of  error.  Gmh- 
monw€aUh  v.  MeCavi,  1  Va.  Gases  3D0;  Cbm.  v.  Cohen,  2 
Va.,  Cases  158 ;  Angd  v.  Ccmmomoeakh,  2  Va.,  Cases  231 ; 
Hurst  V.  Commonwealth,  0  Leigh,  715 ;  Page  v.  Common- 
wealth,  9  Leigh  683.  It  is  clear  from  the  foregoing  aa- 
thorities  that  if  Buskirk  is  entitled  to  be  examiped  bcr 
fore  the  examining  court  provided  by  the  act  of  April 
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AagJIrtTonn.  ^>  18'?3,  before  the  circuit  court  can  try  him  for  the  fel- 
Biukirk     ony  for  which  he  is  indicted  and  held,   and  the   circuit 

Judge  oVarcuit^^"^  ^^^^  procccd  to  try  him  upon  the  indictment 
^^^^  before  such  examination  is  had,  and  he  is  convicted,  it 
will  be  error  sufficient  to  require  this  Court  to  reverse 
the  judgment  of  conviction  upon  a  writ  of  error,  on  the 
error  being  properly  shown  by  the  record.  A  writ  of 
error  then  from  this  Court  in  such  case  is  a  proper  and 
legal  remedy.  This  being  so,  the  circuit  court  havings 
jurisdiction  of  the  subject,  will  prohibition  lie  to  stop- 
the  trial  of  the  case  simply  because  the  court  erred,, 
if  error  it  was,  in  deciding  that  Buskirk  was  not 
entitled  in  that  case  to  the  examination  by  the  county 
court  before  trial  upon  the  indictment  which  Buskirk 
claimed  and  still  claims.  A  proper  determination  of 
this  case  requires  an  examination  and  consideration  of 
such  authorities  as  are  at  hand  touching  that  subject. 
In  the  8th  vol.  of  Bacon's  Abridgement  with  notes  and 
references  to  English  and  American  decisions,  publish-r 
ed  in  1861,  page  206,  it  is  stated,  "As  all  external  juris- 
diction, whether  ecclesiastical  or  civil,  is  derived  from 
the  crown  and  the  administration  of  justice  is  committed 
to  a  a  great  variety  of  courts,  hence  it  hath  been  the  care 
of  the  crown  that  these  courts  keep  within  the  limits 
and  bounds  of  their  several  jurisdictions  prescribed  to 
them  by  the  laws  and  statutes  of  the  realm.  And  for 
this  purpose  the  writ  of  prohibition  was  framed  ;  which 
issues  out  of  the  superior  courts  of  common  law  to  re* 
strain  the  inferior  courts,  whether  such  courts  be  tempo- 
ral, ecclesiastical,  maritime,  military,  &c.,  upon  a  sug- 
gestion that  the  cognizance  of  the  matter  belongs  not  ta 
such  courts,"  &c.  In  the  same  hooky  page  210,  this  lan- 
guage may  be  found :  *' A  writ  of  prohibition  will  not  be 
granted,  when  the  subject  matter  is  within  the  jurisdic- 
tion of  the  subordinate  tribunal ;  if  error  intervenes- 
the  remedy  is  by  certiorari.*-  The  People  ex  rel.,  Karr  v. 
Seward,  7  Wend,  (N.  Y.,)  618.  ''It  is  clearly  agreed 
that  a  prohibition  doth  lie  as  well  to  a  temporal  court,. 
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48  to  the  spiritual  court  of  admiralty  or  other  court,  AuguStTtrm. 
where  proceedings  are  different  from  the  common  law,  Bvatitk 
if  such  temporal  court  exceeds  the  bounds  of  its  juris-j^^^^  Jj  ^j,,^^ 
diction,  or  take  cognizance  of  matters  not  arising  within  ^^'^^^^ 
its  jurisdiction."  Same  book^  230.  "An  action  was 
brought  in  the  hundred  court  for  40  s.,  in  which  action, 
the  plaintiff  confessed  that  he  was  satisBed  one  shilling, 
which  being  done  with  an  intent  to  give  that  court  juris- 
diction, and  to  defraud  the  superior  courts,  a  prohibition 
was  granted."  Some  book  231;  Qarke  v.  Coke,  Palm. 
564.  '*If  there  be  several  contracts  between  A  and  B, 
at  several  times,  for  divers  sums,  each  under  40  s.,  but 
amounting,  in  the  whole,  to  a  sum  sufficient  to  entitle 
the  superior  court  to  a  jurisdiction,  they  shall  be  suied 
for  in  such  superior  court,  and  not  in  an  inferior  one, 
which  is  not  of  record."  Same  book  and  page.  In  the 
same  bookj  page  233,  it  is  said,  "But  when  the  matter  is 
clearly  within  the  jurisdiction  of  the  inferior  court,  a 
mere  error  in  the  proceedings ^nay  be  a  ground  of  ap- 
peal or  review,  but  not  of  prohibition."  See  also  2  H. 
Blackstone,  100;  State  v.  Wakely,  2,  NoU  and  JkP  Cord, 
(S.  C.)  410.  Though  the  power  to  issue  writs  of  pro- 
hibition is  conferred  upon  this  Court  both  by  the  consti- 
tution and  statute,  the  cases  in  which  this  power  is  to 
be  exercised,  are  not  defined,  either  in  the  constitution 
or  the  statute.  For  this,  as  in  many  other  powers  given 
by  the  constitution  or  statute  "we  are  referred  to  that 
great  repository  of  rules  and  precedents,  the  common 
law,"  which  being  in  force  before  the  adoption  of  the 
Constitution,  was  wisely  continued  in  force  by  the  36tb 
section  of  the  8th  article  of  the  constitution.  On  re- 
ferring to  the  common  law,  we  find  that  the  object  of  the 
writ  of  prohibition  is  to  restrain  and  prevent  a  court  of 
peculiar  limited,  or  inferior  jurisdiction,  from  taking 
judicial  cognizance  of  cases  not  within  their  jurisdiction. 
It  usually  issues  from  the  court  of  King's  Bench,  and  is 
directed  to  the  judge  and  parties  to  a  suit  in  an  inferior 
14 
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AugnrtT^rm.  court,  oommaDding  them  to  cease  from  the  prosecution 
Buskick  thereof,  upon  a  suggestion,  either  that  the  case  origi- 
JndtfBoroircaitnally  Or  some  collateral  matter  arising  therein,  does  not 
belong  to  that  jurisdiction.  3  Bl.  Com.,  112.  Beyond 
these  two  grounds,  it  seems  the  court  will  not  inter- 
fere ;  and  when  the  matter  is  within  the  general  juris- 
diction of  the  court  below,  and  in  the  conduct  of  the 
trial  they  have  not  exceeded  their  authority,  the  court 
above  will  not,  on  an  application  for  a  prohibition,  in- 
quire whether  they  have  decided  right  or  not.  Such 
being  the  nature  and  purposes  of  the  proceeding  by 
prohibition,  it  is  obvious  that  it  can  only  be  interposed 
in  a  clear  case  of  excess  of  jurisdiction,  on  the  part  of 
some  judicial  tribunal.'^  See  opinion  of  O.  J.  Shaw,  in 
the  case  of  Washburn  v.  Phillips ;  2  Mete  (Mass.,)  296, 
299 ;  4  Durnford  and  East,  H96,  397,  398  and  399. 

The  former  Constitution  of  this  State  conferred  upon 
the  circuit  courts  of  the  various  counties  original  and 
general  jurisdiction  of  all  crimes  and  misdemeanors,  by 
the  sixth  section  of  the  sixth  article  thereof.  The  pres- 
ent Constitution,  in  the  twelfth  section  of  the  eighth  ar- 
ticle thereof,  confers  upon  the  circuit  courts  original  ,and 
general  jurisdiction  of  all  felonies  and  misdemeanors. 
The  circuit  courts  under  the  Constitution  are  the  highest 
courts  of  general  jurisdiction  in  the  State.  The  third 
section  of  the  act  of  the  Legislature,  passed  December 
21,  1872,  also  confers  upon  the  circuit  courts  original 
■and  general  jurisdiction  of  all  felonies  and  misdemeanors. 
If  it  be  conceded  that  the  act  of  the  third  of  April,  1878, 
is  valid,  and  that  it  is  applicable,  under  the  circumstances, 
to  the  case  of  Buskirk,  still  for  this  Court  to  award  the 
prohibition  asked  for,  would  be  to  extend  the  use  of  the 
writ  to  purposes  and  cases  not  authorized  by  the  com- 
mon law,  and  would  establish  a  principle,  which,  if  carr 
ried  into  practice  would  tend  greatly  to  obstruct,  and 
•delay  the  administration  of  justice  in  the  courts  in  a 
^reat  variety  of  cases,  not  difficult  to  foresee ;  and  that, 
too,  in  cases  where  there  are  other  and  appropriate  reme- 
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dies  to  correct  the  error.     The  fourth  section  of  the  act  of  j^^^l^j^^^^^ 
the  eleventh  of  January,  1873,  provides  that  this  Court     iij^i^rrk  ~ 
shall  have  appellate  jurisdiction  in  criminal  cases  whorcj^jj^^J/Qj^j^jj^ 
there  has  been  a  conviction  for  felony  or  misdemeanor  in       ^^"'^* 
a  circuit  court,  &c.,  and  the  third    section  of  the  Consti- 
tution confers  the  same  appellate  jurisdiction  upon    this 
Court  as  is  conferred  by  said  act.     The  mode  of  exercis- 
ing appellate  jurisdiction  by  this  Court,  by  writ  of  erroi, 
is  also  prescribed  by  the   Constitution  and    laws.     I  am 
not  aware    that   a   writ   of  prohibition    has   ever'[bcen 
awarded  in  Virginia,  or  in  this  State,  by  any  court,  in  a 
case  similar,  in  principle,  to  that  now  before  us. 

For  the  reasons  above  stated,  the  return  of  the  judge 
of  the  ninth  judicial  circuit  made  to  the  rule  in  this  case 
is  sufficient  in  law  and  this  Court  refuses  to  award  the 
prohibition  prayed  for;  and  the  rule  awarded  in  this  case 
on  the  25th  day  of  June,  1873,  by  this  Court,  at  its  last 
term,  held  at  the  city  of  Wheeling,  must  be  discharged 
and  dismissed,  and  the  preliminary  prohibition  awarded 
herein,  at  the  same  time,  must  be  discharged  and  dismissed, 
with  costs  against  Buskirk. 

Hoffman,  Judge,  not  concurring  in  the  first  question 
adjudicated  in  the  foregoing  opinion  of  Haymond, 
President,  and  Paui.i.  and  Moore,  Judges,  filed  the 
following  opinion  : 

Hoffman,  Judge: 

The  proceedings  by  mandamus  and  prohibition  are  su- 
pervisory ;  and,  though  in  form  original,  are,  in  their  na- 
ture, appellate.  The  proceedings  by  habeas  corpus  gen- 
erally partakes,  somewhat,  of  the  same  character :  and  it 
is  historically  esteemed  of  eminent  importance.  For  these 
reasons,  I  presume,  jurisdiction  of  these  classes  of  cases 
is  conferred  on  the  Supreme  Appellate  Court,  established 
for  final  dispensation  of  relief. 

By  the  Constitution  adopted  in  1863,  it  was  declared 
that  the  Supreme  Court  of  Appeals  should  have  original 
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1    .^^''r«...«  jurisdiction    in   cases  of  habeas   corpus,    mandamus   and 
BuMkirk     prohibition:     And  that  it  should  have  appellate  jurisdic- 
judRt'ofciicuit^^^"  in  civil  cases,  where  the  matter  in   controversy,  ex- 
court.      elusive  of  costs,  was  of  greater  value  or  amount  than  two 
hundred  dollars ;  in  other  controversies,  that  were  speci- 
fied, the  pecuniary  value  or  amount  involved  in  which  is 
not  definite  ;  in  habeas  corpus,  mandamus,  and  prohibition; 
and  in  criminal  cases  where  there  had  been  a  conviction 
of  felony  or  misdemeanor,  in  a  circuit  court :     And  such 
other  appellate  jurisdiction   in  both    civil  and   criminal 
cases  as  might  be  prescribed  by  law.     Art  6,  sec.  8. 

Early  in  the  history  of  the  State,  the  practice  of  coun- 
sel resident  in  different  sections,  conducting  cases  in  the 
circuit  courts,  to  argue  them  in  the  Supreme  Court  of" 
Appeals,  obtained  extensively.  But  the  facilities  for 
travel  between  the  northern  and  southern  sections  were 
by  no  means  commodious.  These,  and  perhaps  other 
causes,  influenced  the  Legislature  to  provide  for  terms  of 
the  Supreme  Court  of  Appeals  at  places  in  different  sec- 
tions, and  to  assign  to  the  terms  at  each  place  the  busi- 
ness of  the  sections  in  w^hich  they  should  be  held,  except 
when  one  of  the  parties  to  the  litigation  should  desire  a 
hearing  at  the  first  term  of  the  court  without  reference 
to.the  place  of  its  sitting. 

Accordingly,  in  February,  1871,  an  act  was  jwssedy 
providing  that  two  .sessions  of  the  Supreme  Court  of 
Appeals  should  be  held  in  every  year,  one  in  Charleston 
to  commence  in  January,  and  one  in  Wheeling,  to  com- 
mence in  July  :  And  that  no  case  from  any  of  the  counties 
composing  the  first,  second,  third,  fourth,  fifth,  sixth  and 
eighth  circuits  should  be  heard  at  the  sessions  to  be  held 
at  Charleston ;  and  no  case  from  any  of  the  counties 
composing  the  seventh,  ninth,  tenth,  eleventh,  twelfth 
and  thirteenth  circuits  should  be  heard  at  the  sessions 
to  be  held  at  Wheeling;  except  by  consent,  in  writing  of 
the  parties  by  their  counsel,  unless  the  party  desiring  a 
hearing  should  have  given  written  notice  to  the  opposite 
party,  or   his  counsel,   at  least   thirty   days   before   tho 
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terra,  of  his  intention  to  insist  on  a  hearing.     Acts  1871,  au.uh/ivimi. 
ch.  80,  p.  108.  -    ,^„,k5^k 

In  Februan^,  1872,  the  second  section  of  this  act  wasj,,,,^,,,,)^^  j^cuit 
amended  and  re-enacted,  so  as  to  prohibit  cases  from  the  *""'* 
connties  composing  the  ninth  circuit  from  being  heard 
at  the  session  to  be  held  at  Charleston,  except  by  con- 
^nt,  unless  a  party  should  give  such  notice  as  before 
mentioned ;  and  to  allow  the  cases  from  these  counties 
to  l>e  h'*ard  at  the  session  to  be  held  at  "Wheeling.  Acts 
1872,  ch.  33,  p.  43. 

The  Court  at  once  recognized  the  power  of  the  I^egis- 
lature  to  enact  this  regulation  ;  and  thereafter  observed 
and  acted  on  it  as  a  rule  of  practice — at  least  as  far  at  it 
applied  to  appellate  cases.  I  am  not  advised  that  the 
court  had  occasion  to  act  on  the  subject  in  any  original 
case. 

The  former  Constitution  having  been  by  the  Legisla- 
ture and  the  Court  so  practically  construed,  the  cons-titu- 
tion  adopted  in  1872  contains  the  same  provision  con- 
ferring jurisdiction  on  the  Supreme  Court  of  Appeals ;  ex- 
cept that  it  extends  the  appellate  jurisdiction  down- 
ward to  cases  where  the  matter  in  controversy,  exclusive 
of  costs,  is  of  greater  value  or  amount  than  one  hun- 
dred dollars,  and  confers  it  in  criminal  cases  where  a 
conviction  has  been  had  in  an  inferior  court  which  has 
been  affirmed  in  a  circuit  court ;  and  this  Constitution 
does  not  declare  that  the  Court  shall  have  such  other  ju- 
risdiction, as  may  be  prescribed  by  law.  Article  8,  sec.  3. 

Under  the  general  power  to  make  laws,  conferred  by 
the  Constitution,  I  suppose  the  Legislature  may  regulate 
the  practice  of  the  Supreme  Court  of  Appeals,  in  cases 
of  both  original  and  appellate  jurisdiction  ;  though  not 
.so  as  to  obstruct  the  exercise  of  the  jurisdiction  conferred 
by  the  Constitution  on  the  Court.  I  have  not  heard  such 
power  seriously  controverted. 

With  this  legislative  understanding  of  the  subject,  in 
January,  1873,  the  act  was  passed,  entitled,  "An  act  or- 
ganizing the  Supreme  Court  of  Appeals,  defining  its  ju- 
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Aug^rtTerm.  risdictioii  and  powers,  and  prescribing  its  manner  in  pro- 
^~^     ceeding.'^     By  this  act  it  is  provided  that  three  sessions 

Judgeofcircuit^^^^^  ^^"**^ '^^^'' '^^^  ^^'*^  cvery  year; — one  in  Oliarles- 
^"'^*  ton,  commencing  in  Januarj* ;  one  in  Wheeling,  com- 
mencing in  June  ;  and  one  in  Charlestown,  commencing 
in  August:  And,  in  conformity  with  the  Constitution,  it 
is  declared  that  the  original  jurisdiction  of  the  Court  shall 
extend  to  cases  o{  habeas  corjm^i,  mandamus  and  prohibi- 
tion :  And  that  the  appellate  jurisdiction  shall  extend  to 
civil  cases  where  the  matter  in  controversy,  exclusive  of 
costs,  is  of  greater  value  or  amount,  than  one  hundred 
dollars ;  and  other  civil  controversies  and  cases  of 
classes  that  are  sj>ecified,  and  criminal  cases,  where  there 
has  been  a  conviction  for  felony,  or  misdemeanor,  in  a 
circuit  court,  or  a  conviction  in  an  inferior  court  af- 
firmed in  a  circuit  court :  And,  by  the  act,  it  is  provided 
that  the  State  shall  be  divided  into  three  judicial  grand 
divisions  :  That  the  first  division  shall  consist  of  the 
counties  composing  the  first,  second,  fifth  and  sixth  judi- 
cial circuits;  the  second  division  shall  consist  of  the 
counties  composing  the  third  and  fourth  judicial  circuits ; 
and  the  third  division  shall  consist  of  the  counties  com- 
posing the  seventh,  eighth,  and  ninth  judicial  circuits : 
And  that  each  case  shall  be  heard  and  determined  in  its 
own  grand  division,  except  by  consent  of  parties  or  their 
counsel,  in  writing,  unless  the  party  desiring  a  hearing 
shall  having  given  written  notice  at  least  thirty  days  be- 
fore the  commencement  of  the  term,  to  the  oi)posite  par- 
ty, or  his  counsel,  of  his  intention  to  insist  on  a  hearing — 
when  the  case  may  be  heard  and  determined  out  of  its 
own  grand  division.  Acts  1872-3,  ch.  16,  sees.  3,  4 
and  7. 

This  Court,  from  its  orgtmization  under  the  present 
Constitution,  has  heard,  and  still  hears,  appellate  cases 
in  no  other  than  their  own  judicial  grand  division,  ex- 
cept by  consent,  or  upon  notice.  And  so  the  Court  rec- 
ogizes  the  power  of  the  I^egislature  to  prescribe  the 
places  and  terms  at  which  cases  from  different  counties 
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of  the  State  shall   be   heard ;    and,   no   one   within  the  AuKlfl'^ivrm. 
range  of  my  information,  denies  the  authority  to  enact"  B^iskiTk 
the  regulation.  judgoofcitvuit 

An  act  was  passed  in  December,  1872,  by  the  same  ^"""^  . 
liCgislature,  by  which  the  act  just  mentioned  was  passed, 
'^regulating  appeals,  writs  of  error,  and  supersedeas^^ 
Both  the  bills  on  these  subjects  were  before  the  Legisla- 
ture at  the  same  time.  The  provision,  however,  as  to 
the  judicial  division  in  which  cases  shall  be  heard,  was 
incorporated,  not  in  the  "act  relative  to  appellate  cases 
alone,  but  in  the  act  regulating  the  powers  and  proceed- 
ings of  the  Court  in  all  cases. 

The  dividing  of  the  State  into  "judicial  grand  divisions," 
with  the  other  enactments  mentioned,  indicates  the  leg- 
islative intent  that  the  general  business  of  the  Court — 
not  merely  the  appellate  business — shall  be  transacted  at 
the  different  sessions  within  the  resj^ective  divisions,  ac- 
cording to  the  regulations  prescribed.  There  is,  per- 
haps, stronger  reason  why  writs  of  error  in  criminal  cases 
should  be  heard  without  delay,  than  any  other  cases, 
original  or  appellate.  But,  when  the  Legislature,  men- 
tioning all  the  different  classes  of  cases  of  which  the 
court  has  jurisdiction,  declares,  generally,  that  each  case 
.^hall  be  heard  in  its  own  judicial  grand  division,  I  can- 
not readily  construe  it  to  intend  that  the  r«le  shall  be 
limited  to  civil  appellate  cases  alone,  or  to  all  appellate 
cases — and  not  be  applied  to  the  hearing  of  any  other 
olass  of  cases. 

The  language  of  the  law — that  "each  case  shall  be 
heard  in  its  own  grand  division,"  unless  special  action 
be  taken  in  order  that  it  may  be  heard  elsewhere — is, 
plainly  and  unequivocally  applicable  to  cases  in  which 
the  Court  exercises  original,  as  well  as  to  those  in  which 
it  exercises  appellate  jurisdiction.  No  grammatical  prin- 
ciple admits  the  exclusion  of  this  provision  from  appli- 
cation to  the  one  or  the  other  class  of  cases.  Though 
such  principle,  or  the  want  of  it,  be  not  absolute  to  con- 
trol the  construction  of  this  or  any  law,  it  should  not  be 
disregarded  without  cogent  reason. 
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AujjiIst'Tcrm.      ^^^^  remedy  by  mandamus  or  prohibition,  extends  to 
Huskirk     ^'^^^^^  ^f  Small,  US   Well  OS  thosc  of  large  importance ; 
Judge  Jn  ircuit^^'^^'^  ^^^^  ^V  ^^'^^^ ^^  crror,  supersedeas  or  appeal,  extends, 
Court.      ^j^^i  jg  Jaiiy  enforced,  not   only  in    cases    involving  the 
largest  sums  and   amounts   of  money  and  property  liti- 
gated, but  eases  involving  the  lives,  liberties  and  immu- 
nities of  citizens. 

"Without  consideration,  I  suppose  a  party  entitled  to 
relief  by  mandamus  or  prohibition  may  have  it  in  a  cir- 
cuit court,  in  most,  if  not  in  all  cases,  in  which  he  may  have 
it  in  this  Court ;  and,  in  any  such  case  decided  by  a  cir- 
cuit court,  he  may  have  a  writ  of  error  or  supersedeas 
from  this  Court  to  such  judgment,  except  when  he  in- 
vokes the  power  of  this  Court  to  coerce  or  prevent  the 
action  of  a  circuit  court. 

As  far,  then,  as  I  comprehend  the  subject,  cases  of 
mandamus  and  prohibition,  if  not  less,  are  certainly  not 
more  important  than  those  of  the  writ  of  error,  superse- 
deas or  appeal ;  and  they  do  not  deniand  greater  sacrifice 
of  the  convenience  of  parties  or  counsel,  or  more  prompt 
action  of  the  court.  And  there  is  no  strong  reason,  if 
there  be  any,  why  the  former  cla&ses  of  cases  should  be 
heard  at  any  term  of  the  Court,  rather  than  the  latter. 

This  Court  may,  at  any  term,  award  a  rule  to  show 
cause  why  a  writ  of  prohibition  should  not  issue ;  and 
the  rule  will  operate  as  a  prohibition  till  the  case  shall 
be  regularly  heard  and  determined. 

And,  according  to  the  act,  the  parties  may  consent,  or 
any  parly  may  give  notice  thirty  days  before  the  com- 
mencement of  a  term,  and  have  an  original,  as  well  as 
an  appellate  case,  heard  out  of  its  grand  division. 

The  proceeding  by  mandamus  or  prohibition  is  gener- 
ally against  a  court,  or  officer,  sitting  or  acting  at  a  place 
fixed  by  law.  In  mandamus,  the  place  where  the  act 
should  be  performed,  or,  in  prohibition,  the  place  where 
it  is  about  to  be  performed,  may  furnish  the  crite- 
rion as  to  the  division  in  which  it  shall  be  heard,  as  in  a 
writ  of  error,  supersedeas  or  apj^al,  the  place  where  the 
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judgment  or  decree  was  rendered,  furnishes  it     Or,  j>or-  AugiwtTenu. 
haps,  there  may  be  cases   in  which,    under  the  statute,  a     Buskirk 
different  test  may  prevail.     As  far  as    I  see,   there  is  nojudge  oV circuit 
insuperable  difficulty  in  applying  the  provision  in  ques-       ^*'"'^^' 
tion  to  the  case  of  mandamus  or  prohibition.     In    most 
c&ses  the  application  would  be  easy,  while  in  all,  I  think, 
it  would  be  practicable. 

The  nature  of  the  remedy  by  habeas  corpus,  as  recog- 
nized in  the  Constitution,  may  be  paramount  to  the  leg- 
islative regulation  as  to  the  place  in  which  cases  shall 
be  heard  ;  or  the  act  passed  in  March,  1873,  by  the  same 
legislature  already  referred  to,  may  control  or  supersede 
that  regulation,  as  to  that  remedy  ;  to  which  alone  the 
act  relates.  I  do  not  stop  to  consider  either  of  these 
questions.  But  I  do  not  think  any  inappropriateness  of 
the  provision  of  the  act  now  under  consideration  to  cases 
of  habeas  corpus,  is  sufficient  to  exclude  it  from  applica- 
tion to  cases  of  mandamus  and  prohibition. 

While,  then,  as  has  already  been  said,  the  language  of 
the  statute,  in  this  respect,  clearly  relates  to  these,  as 
well  as  to  all  other  cases  of  which  the  court  has  jurisdic- 
tion, I  do  not  find  any  reason  so  conclusive,  in  my  un- 
derstanding, as  to  induce  us  to  disregard  its  purport  and  at- 
tribute to  the  language  a  restricted  meaning. 

For  the  reasons  suggested,  1  do  not  concur  in  the 
opinion  or  conclusion  stated  by  the  President  and  con- 
curred in  by  the  other  Judges,  on  this  point. 

I  concur  in  the  opinion  and  conclusion  on  the  other 
points  decided. 

Writ  of  Prohibition  Denied. 
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CASES  DETERMINED 


IN  THE 

SUPREME  COURT  OF  APPEALS 

OF  WEST  VIRGINIA, 

AT  THE  JANUARY  TERM    THEREOF,  HELD    AT  CHARLES- 
TON, IN  THE  COUNTY  OF  KANAWHA,  COMMENC- 
ING ON  THE  FOURTEENTH    DAY    OF     JAN- 
UARY,    1874,     AND     ENDING    ON    THE 
THIRD  DAY  OF  MARCH  1874. 


CHARLESTON. 

FORQUERAX  V.    DONNALLY. 

February  23,  1874. 

1874  ^'  ^V'herc  a  chancery  suit  in  heard  on  bill  and  answer,  and  there  is  iii> 

January  Term,  replication  to  the  answer,  and  the  defendant  has  not  taken  de|>t)- 

sitions  as  if  there  was  a  replication,  the  answer  will  be  t:iken  as 
true,  so  far  as  it  is  material  and  relevant. 

2.  A  purchaser  ofa  part  of  a  tract  of  land  at  a  sherift**s  delinquent  tax 

sale,  made  in  the  year  1860,  by  the  purchase,  payment  of  the  pur- 
chase money  and  delivery  to  him  of  the  sherift's  receipt  therefor, 
acquired  the  right,  if  the  land  wa«  not  redeemed  in  the  manner 
prescribed  by  the  13th  section  of  chapter  37  of  the  Code  of  Vir- 
ginia, within  two  years  from  the  sale,  to  obtain  a  deed  in  the  mode 
and  manner  prescribed  by  the  15th  and  17th  sections  of  said  chap- 
ter, without  the  privilege  to  the  former  owner  to  redeem  until 
after  the  expiration  of  the  one  year  from  the  expiration  of  the 
two  years,  without  the  deed  having  been  made  to  the  purchaser. 

3.  The  right,  so  acquired,  grew  directly  out  of  the  contract  of  sale  made 

in  pursuance  of  the  law  under  which  it  was  made.    The  contract 
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was  a  civil  contract.    This  right  is  an  equitable  right,  or  interest,         ^^^^TWm 
entitled,  on  the  failure  to  redeem,  to  ripen  into  a  full  legal  title.    

•i.  That  such  parts  of  chapter  87  of  the  Code  of  Virginia  as  were  ma- 
terial and  substantial  parts  of  the  contract  of  sale  of  a  tract  of 
land  for  taxes,  sold  by  the  sheriff,  thereunder,  in  1860,  should  be 
held  to  remain  and  continue  in  force,  as  to  such  contracts,  in  con- 
nection with  the  act  of  the  Legislature  entitled  "An  act  providing 
how  lands  heretofore  or  hereafter  sold,  and  not  redeemed,  shall 
be  surveyed  and  conveyed,"  passed  on  the  7th  day  of  October 
1863,  notwithstanding  the  provisions  of  the  82d  section  of  the 
act  of  the  L^slature  passed  on  the  27th  day  of  February,  1866, 
entitled  "An  act  to  provide  for  the  sale  of  real  estate  returned  de- 
linquent for  the  non-payment  of  taxes." 

•5.  The  said  act  of  1868  was  not  repealed  by  the  said  act  of  1866  or  by 
any  section  of  said  act. 

4.  Several  statutes,  inpari  materia,  and  relating  to  the  same  subject, 
are  to  be  taken  together  and  compared  in  the  construction  of  them, 
because  they  are  considered  as  having  one  object  in  view  and  as 
acting  on  one  system.  And  the  rule  applies  though  some  of  the 
statutes  may  have  expired,  or  are  not  referred  to  in  the  other  acts. 

7.  Statutes  are  not  considered  to  be  repealed  by  implication,  unless  the 

repugnance  between  the  new  provision  and  a  former  statute  be 
plain  and  unavoidable. 

8.  A  construction  which  repeals  former  statutes  or  laws,  by  implica- 

tion, and  divests  long  approved  remedies  is  not  favored  by  the 
courts. 

SL  Courts  will  not  readily  intend,  where  the  Legislature  enacts  a  gen- 
eral law  upon  a  given  subject  and  repeals  an  existing  general 
law  of  like  character,  upon  the  same  subject,  that  it  was  the  in- 
tention of  the  Legislature,  by  the  repeal,  to  deprive  those  who  ac- 
quired just  rights  or  interests,  under  the  old  law,  of  all  remedy, 
or  to  extinguish  their  rights  or  interests  unless  such  intention  is 
manifest.  But  courts  may  properly,  in  such  case,  rather  than  the 
parties  should  be  left  without  remedy,  intend  that  the  proceeding, 
or  remedy,  provided  by  the  new  law,  as  far  as  practicable,  was  in- 
tended by  the  Legislature  to  be  applied  to  rights  and  interests  ac- 
quired under  the  old  law. 

10.  "Where  less  than  the  whole  tract  of  land  was  sold  by  the  sheriff  for 
delinquent  taxes,  in  the  year  1860,  and  a  deed  was  made  by  the  Re- 
4;order  of  the  county  in  which  such  sale  was  had,  under  the  said 
act  of  1868,  and  proceedings  had  according  to  its  provisions,  after 
the  passage  of  the  said  act  of  1866,  and  no  survey  and  plat  of 
survey  was  made  and  returned,  as  required  by  said  act  of  1868, 
prior  to  ihe  execution  of  such  deed,  and  reference  to  such  survey 
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iTi'  and  plat  is  not  made  in  the  deed  as  having  been  made  and  re. 

""''^  turned — such  deed,  for  this  cause,  does  not  pass  the  title  of  the 

former  owner,  and  is  void. 

11.  The  equitable  right,  or  interest,  of  the  purchaser,  in  such  case, 
where  he  paid  the  purchase  money  and  received  the  sheriff's  re* 
ceipt,  was  secured  by  the  first  section  of  the  9th  article  of  the 
Constitution  of  1868. 

12.  While  the  deed  aforesaid  was,  and  is,  not  valid  to  pass  title  still 
the  equitable  title  or  interest  in  the  land,  subject  to  the  right  of 
redemption,  did  not  become  extinguished  by  the  deed  being  in- 
valid, but  was  in  existence  at  the  adoption  of  the  Code  of  1868 ; 
and  when  it  took  effect  it  was  competent  for  the  Legislature  to 
pass  laws  by  which  the  purchaser  could  obtain  a  sufficient  deed 
for  the  land  purchased  by  him  at  the  said  tax  sale.  And  the  24th 
section  of  chapter  31  of  the  Code  of  1868  does  provide  such 
remedy ;  but  the  deed  under  that  section  must  have  been  made 
within  two  years  from  the  passage  of  said  Code,  where  the  salfr 
occurred  more  than  five  years  before  the  passage  of  the  Code ; 
and  the  owners,  their  heirs  and  assigns,  had  the  right  to  redeem  at 
any  time  before  such  deed  was  made.  If  the  purchaser,  or  his 
heirs  or  assigns,  cannot  show  that  he  or  they,  properly  procured 
a  proper  and  sufficient  deed  for  the  land  purchased  at  said  tar 
sale,  within  two  years  fh>m  the  29th  day  of  December,  1868,  th» 
date  of  the  passage  of  said  Code,  then  it  must  be  considered  and 
held,  that  the  equitable  right  or  interest  of  the  purchaser,  ac- 
quired by  his  said  purchase,  has  been  extinguished. 

18.  The  40th  section  of  the  8l8t  chapter  of  the  Code  does  not  cure  or 
validate,  the  deficiency  or  defect  in  the  said  deed,  made  by  th» 
Recorder,  the  decree  in  the  suit  being  made  on  the  18th  day  of 
April,  1869,  only  a  few  days  after  the  Code  took  effect,  and  per- 
haps would  not  cure  or  validate  the  defect  under  any  other  cir- 
cumstances. 

This  was  an  appeal  by  Matthew  P.  Wyatt  and  Jacob 
M.  Kelly,  from  a  decree  rendered  by  the  circuit  court 
of  Kanawha  county,  on  the  16th  day  of  April,  1869,  ixt 
a  suit  in  chancery  therein  pending,  wherein  William  A. 
Forqueran  was  complainant  and  the  said  Matthew  P.. 
Wyatt  and  Jacob  M.  Kelly  and  Charles  P.  Brown  and 
Sarah  A.,  his  wife,  Sally  W.  Craig,  John  Tyler  and 
Martha  Jane,  his  wife,  John  W.  Morrison  and  Mary 
E.,  hb  wife,  John  D.  Forqueran,  Mary  Bust,  Susan 
Forqueran,  Andrew  F.  Donnally,  William  Donnally^ 
Lewis  F.  Donnally  and  John  B.  Crawford  were  respon- 
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dents.    The  decree  below  was  pronounced  by  the  Hon.  jta^Tma, 
Robert  8.   Brown,  judge  of  the  tenth  judicial  circuit,    p^^,,,,^ 
under  the  judicial  division   of  the  State,  as  provided    jx^bmUj. 
by  the  act  passed  July  17,  1868. 

The  facts  in  the  suit,  and  the  statutes  and  constitu- 
tional provisions,  the  construction  of  which  are  involv- 
ed in  the  opinion  of  the  court,  are  sufficiently  set  forth 
therein. 

MUler  &  Quarritr  and^/oAn  L.  Cole  for  the  appellants. 

Smith  &  Knight  and  William  H.  Hogeman  for  the  ap- 
pellees. 
Ha YMOND,  Pbesident  : 

The  defendants  Wyatt  and  Kelly  in  their  answer  sim- . 
ply  say  that  they  "claim^'  one  hundred  and  ten  acres  of  the 
land  in  the  bill  mentioned,  as  will  appear  by  their  deed 
from  the  Recorder  of  Kanawha  county,  therewith  filed 
marked  "  WJ^  The  cause  was  heard  upon  this  answer  with- 
out any  replication  thereto.  The  defendants  took  no 
depositions,  but  they  filed  with  their  answer  an  official 
copy  of  the  deed  therein  referred  to ;  and  also  filed  cop- 
ies of  certain  papers  and  proceedings  in  the  deed  men- 
tioned. The  circuit  court  of  Kanawha  county  on  the 
sixteenth  day  of  April,  1869,  rendered  the  decree  ap- 
pealed from ;  and  in  the  decree,  among  other  things,  it  is 
recited,  that  the  cause  was  heard  upon  their  answer.  In 
the  decree  the  court  declares  that  "the  deed  made  on  the 
fourth  day  of  April,  1866,  from  the  Recorder  of  Kana- 
wha county  to  the  defendants  Matthew  P.  Wyatt  and  Ja- 
cob M.  Kelly,  is  void  and  of  no  effisct,  as  in  the  opinion 
of  the  court  at  the  date  of  said  deed  there  was  no  law  in 
force  authorizing  such  deed  to  be  made  for  lands  sold  for 
taxes  prior  to  1865.^'  The  deed  here  referred  to  is  the 
same  mentioned  in  the  answer  of  Wyatt  and  Kelly. 
The  court  upon  declaring  the  deed  void  provided  in  the 
same  decree  for  partition  of  the  land  in  the  bill  men- 
tioned, between  the  other  parties,  excluding  Wyatt  and 
Kelly  therefrom.  Generally  where  a  cause  is  heard  on 
bill  and  answer  and  there  is  no  replication  to  the  answer^ 
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Forqu«nn 
DomuOly. 


janulryTerm.*^®  answer  Will  be  taken  as  true,  as  to  the  matters  of 
"fact  material,  responsive  and  relevant  therein  stated,, 
where  depositions  have  not  been  taken  by  defendants- 
therein.  But  in  this  case  I  think  it  clear  that  Wyatt  and 
Kelly,  by  their  answer,  in  effect,  only  submitted  to  the 
court  a  simple  claim  based  upon  the  deed  therewith  filed^ 
exclusively,  subject  to  the  opinion  of  the  court  as  to  the 
validity  and  effect  of  the  deed,  taking  the  facts  and  state- 
ment's therein  as  true.  This  seems  to  have  been  the 
view  of  the  court  below  as  to  the  effect  of  the  answer. 
It  appears  that  Andrew  F.  Donnally  and  William  For- 
queran,  in  1833,  became  the  joint  owners,  in  feesimpleof 
a  tract  of  land  containing  three  hundred  acres,  more  or 
less,  in  Kanawha  county — that  Andrew  Donnally,  in  his 
lifetime,  conveyed  his  moiety  of  the  land  to  his  three 
sons  A.  F.,  William  and  Lewis  F.  Donnally — that  Lewis 
F.  Donnally  afterwards  conveyed  his  interest,  acquired 
from  his  father,  to  said  A.  F.,  and  William  Donnally — 
that  William  Donnally  died  intestate  and  without  having 
conveyed  his  moiety  of  the  land ;  and  the  plaintiff*  and 
others  are  his  legal  heirs.  This  suit  was  brought  to  have 
partition  of  said  tract  of  land  between  the  plaintiff*  and 
others  who  were  thereto  entitled,  and  Wyatt  and  Kelly 
were  made  defendants  by  an  amended  bill  in  which  it  is 
alleged  that  they  asserted  some  claim  to  the  land,  the 
nature  of  which  was  unknown  to  the  plaintiff*.  The 
only  question  presented  for  the  determination  of  this 
court  is,  what  right,  if  any,  Wyatt  and  Kelly,  or  either 
of  them  have  in  and  to  the  land  in  the  bill  mentioned, 
or  any  part  thereof  under  and  by  virtue,  of  the  deed 
for  the  one  hundred  and  ten  acres  filed  with  their  an- 
swer, and  under  the  laws  passed  by  the  Legislatures  of 
Virginia  and  West  Virginia  touching  the  subject  of 
lands  returned  delinquent  and  sold  by  a  sheriff  for  taxes 
By  reason  of  confusion  in  the  legislation  of  this  Statei 
prior  to  the  decision  of  this  cause  by  the  court  below,  in 
relation  to  the  tax  sales  of  1860,  made  by  sheriff*8,  the 
question  presented,  though  important  in  many  aspects,  is 
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complicated  and  difficult  of  satisfactory  solution.  It  is  junmyTerm. 
indispensable  to  a  proper  understanding  of  the  subject  Forquenm 
that  the  various  laws  enacted  in  relation  thereto^  should  Donniaiy. 
be  recurred  to,  and  the  policy  and  purposes  of  the  Leg- 
islature in  connection  therewith,  carefully  considered. 
Owing  to  the  great  confusion  of  the  titles  to  lands  in 
many  parts  of  this  State  which  grew  directly  out  of  an 
unwise  policy  of  the  mother  State  (Virginia)  in  relation 
to  her  vacant,  delinquent  and  other  lands,  at  an  early  day, 
in  her  history  and  for  many  years  subsequent  thereto, 
the  title  to  lands  in  parts  of  this  State,  as  the  direct  re- 
sult of  that  policy,  became  greatly  complicated  and  un- 
certain, and  I  regret  that  in  many  places,  at  this  day, 
much  of  that  complication  and  uncertainty  still  exists. 
While  this  State  derived  great  complication  and  uncer- 
tainty in  her  land  titles,  from  the  legislation  and  policy 
of  the  mother  State,  at  an  early  day,  after  a  careful  ex- 
amination of  the  legislation  in  relation  to  sales  of  land 
for  taxes,  and  especially  the  sales  made  in  the  year  1860, 
I  am  compelled  to  admit,  though  with  great  regret,  that 
some  of  the  legislation  of  this  State  prior  to  and  includ- 
ing parts  of  the  Code  of  1868,  which  took  effect  the  1st 
day  of  April,  1869,  has  added  new  and  serious  compli- 
cations as  to  some  lands.  Notwithstanding  these  facts  I 
am  gratified  to  know  that  the  condition  of  the  titles  to 
the  great  body  of  the  lands  within  this  State  is  much 
better  than  it  was  some  years  since.  Time  and  the  sal- 
utary operation  of  the  statute  of  limitations,  touching 
real,  actions,  have  contributed  mdch  in  bringing  about 
this  great  and  good  result,  and  the  legislation  and  or- 
ganic law  touching  waste,  forfeited  and  delinquent 
lands,  have  heretofore  and  are  now  contributing  much 
in  the  same  direction.  In  many  parts  of  the  State  the 
title  to  lands  is  now  well  settled,  and  certain  prior  sub- 
sisting shadows  and  clouds  have  passed  away,  and  there 
can  be  no  reasonable  doubt  that  wise  and  discreet  legis- 
lation touching  forfeited  and  delinquent  lands,  together 
with  the  statute  of  limitations,  administered  promptly, 
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j^J^\^^  discreetly  and  finnly  by  the  courts^  will  soon  work  the 
Forquemi  ^^^^^  sound  Condition  of  land  titles  in  those  parts  of  the 
DonnldiT.    State  where  confusion  and  uncertainty  now  exist. 

The  8th  section  of  the  11th  article  of  the  first  consti- 
tution of  this  State,  which  took  effect  June  20th,  1863, 
provides  that  ''such  parts  of  the  common  law  and  of  the 
laws  of  the  State  of  Virginia  as  are  in  force  within  the 
boundaries  of  the  State  of  West  Vii^inia,  when  this 
constitution  goes  into  operation,  and  are  not  repugnant 
thereto,  shall  be  and  continue  the  law  of  this  State  until 
altered  or  repealed  by  the  Legislature,'^  &c.  The  18th 
section  of  chapter  16,  of  the  Code  of  Virginia  of  1860, 
was  in  force  within  the  boundaries  of  this  State  when 
that  Constitution  went  into  operation,  and  is  in  these 
words,  viz :  "No  new  law  shall  be  construed  to  repeal  a 
former  law,  as  to  any  offence  committed  against  the  for- 
mer law,  nor  as  to  any  act  done,  any  penalty,  forfeiture 
or  punishment  incurred,  or  any  right  accrued,  or  claim 
arising  under  the  former  law,  or  in  any  way  whatever 
to  affect  any  such  offense  or  act  so  committed  or  done, 
or  any  penalty,  forfeiture,  or  punishment  so  incurred,  or 
or  any  right  accrued,  or  claim  arising  before  the  new 
law  takes  effect ;  save  only  that  the  proceedings  there- 
after had  shall  conform,  so  far  as  practicable,  to  the  laws 
in  force  at  the  time  of  such  proceedings ;  and  if  any  pen- 
alty, forfeiture  or  punishment  be  mitigated  by  any  pro- 
vision of  the  new  law,  such  provision  may,  with  the 
consent  of  the  party  affected,  be  applied  to  any  judg- 
ment pronounced  after  the  new  law  takes  effect/'  This 
section  was,  and  is,  in  no  wise  repugnant  to  the  consti- 
tution, and  continued  in  force  until  the  Code  of  this 
State,  enacted  in  1868,  took  effect;  and  the  first  section 
of  chapter  166,  which  is  the  last  chapter  of  that  Code, 
provides  that  the  provisions  of  the  preceding  chapters 
shall  be  in  force  upon,  and  after,  the  1st  day  of  April, 
1869 ;  and  repeals  all  acts  and  parts  of  acts  of  a  general 
nature  in  force  on  the  day  preceding  that  day,  subject  to 
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•soch  limitations  as  may  be  prescribed  by  law.  The  2nd  jtan^Tuem. 
section  of  same  chapter  provides  that  "Such  repeal,  ex-  Fofq««n«~ 
■eept  when  it  is  otherwise  provided  in  this  act,  shall  not  dqoLuj. 
affect  any  act  done,  or  forfeiture  incurred,  or  any  right 
established,  accrued,  or  accruing  before  the  said  first  day 
of  April,  eighteen  hundred  and  sixty-nine ;  or  suit  or 
proceeding,  pending  on  that  day,  save  only  that  the  pro- 
ceedings thereafter  shall  conform,  as  far  as  practicable,  to 
the  provisions  of  the  foregoing  chapters  of  this  act.'* 
The  3d,  4th,  oth,  7th,  9th,  10th,  11th,  12th,  13th,  J  5th, 
16th,  19th,  21st,  22dand  23rd  sections  of  chapter  37  of 
the  Code  of  Virginia  of  1849,  which  were  in  force  in 
1860,  and  are  contained  in  the  Code  of  1860,  substan- 
tially provided  that  when  lists  of  real  estate,  delinquent 
for  non-payment  of  taxes,  had  been  by  the  auditor  de- 
livered to  the  sheriflfe,  notice  should  be  published  that 
the  real  estate,  or  so  much  thereof  as  should  be  neoessa- 
ry  to  pay  the  taxes  and  charges,  should  be  sold,  at  a  tima 
specified :  that  if  the  taxes  and  charges  were  not  previ- 
ously paid,  the  sheriff  should  make  sale  accordingly, 
tiiat  the  sheriff*,  on  receiving  from  the  purchaser  the 
amonnt  of  purchase  money,  should  grant  to  him  a  mem- 
orandam  of  the  sale,  particularly  setting  forth  the  ma- 
terial fisicts  relating  to  the  land,  the  tax  and  the  sale,  to 
which  should  be  annexed  a  receipt  for  the  purchase 
money :  that  the  sheriff  should  make  a  list  of  the  real  estate 
sold,  setting  forth  the  material  facts,  annexed  to  which 
should  be  an  oath  subscribed  and  taken  by  the  sheriff: 
that  the  list  with  the  certificate  of  the  oath  attached, 
should  be  returned  to  the  court  of  the  county :  and  that 
if  the  court  saw  no  cause  to  doubt  the  correctness  of  the 
list,  it  should  order  a  copy  to  be  certified  to  the  auditor : 
that  the  owners,  or  others,  might  redeem  the  real  estate 
within  two  years  from  the  sale ;  that  the  purchaser  of  a  part 
of  a  tract  of  land,  so  sold,  and  not  redeemed  within  the  said 
two  years,  his  heirs  and  assigns  should  have  the  quantity 
purchased,  surveyed  and  laid  off  at  his  expense,  by  the  sur- 
16 
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janumWift.^^J'*^^  of  the  county  ;  or  where  there  should  be  no  coun- 
— Forquenm  *y  survejor,  then  by  some  person  to  be  appointed  by  the 
J^jjy  court  of  the  county  for  that  purpose ;  the  said  survey  to* 
commence  on  either  of  the  lines  of  the  tract,  at  the  op- 
tion of  the  purchaser  his  heirs  or  assigns,  so  as  not  to^ 
include  the  improvements  on  the  same  (if  it  could  be 
avoided),  and  to  be  in  one  body,  the  length  whereof  shall 
not  be  more  than  double  the  breadth,  when  that  is  prac- 
ticable :  that  a  plat  and  certificate  of  the  survey  shall 
be  returned  to  the  court  of  the  county  ;  and  if  the  court 
upon  examination  thereof  found  it  to  be  correctly  made, 
in  conformity  with  the  section,  it  should  order  the  same 
to  be  recorded :  that  when  an  entire  tract  of  land  was 
sold,  and  not  redeemed,  within  that  time,  the  purchaser 
might  have  a  report  made  by  the  surveyor  of  the  county 
to  the  court  thereof,  specifying  the  metes  and  bounds  of 
the  land  sold,  and  the  names  of  the  owners  of  the 
adjoining  tracts,  and  giving  such  further  descrip- 
tion as  will  identify  the  land ;  and  that  the  court, 
unless  it  should  see  some  objection  to  the  report,  should 
order  it  to  be  recorded :  that  after  the  expiration  of  the 
two  years,  the  purchaser  of  land  not  redeemed  might  ob- 
tain from  the  clerk  of  the  court  of  the  county  a  deed  in 
which  should  be  set  forth  the  circumstances  appearing  in 
the  clerk^s  office  in  relation  to  the  sale :  that  if  the  sale  be  of 
a  part  of  a  tract  of  land,  the  deed  should  refer  particular- 
ly to  the  plat  and  certificate  of  survey,  returned  accord- 
ing  to  the  15th  section,  and  the  order  of  court  thereupon  ; 
and  if  the  sale  be  of  an  entire  tract  of  land,  it  shall  refer 
to  the  report  made  according  to  the  16th  section,  and 
the  order  thereupon :  that  when  the  purchaser  has  as- 
signed the  benefit  of  his  purchaser,  the  deed  might,  with 
his  assent,  evidenced  by  his  joining  therein  or  a  writing  an- 
nexed thereto,  be  executed  to  his  assignee ;  that  if  the 
purchaser  shall  have  died,  his  heirs  or  assigns  may  move 
th«  court  of  the  county,  or  corporation  (whose  officer 
made  the  sale)  to  order  the  clerk,  or  a  presiding  justice 
to  execute  a  deed  to  such  heirs  or  assigns :  that  if  no 
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such  deed  or  order  of  court,  should  be  made  within  one  j^^^^^'i:^^^^ 
year  after  the  expiration  of  the  two  years  mentioned,  Forquenui 
the  former  owner  might,  after  such  year,  and  before  a  Donniuy- 
deed  was  made,  redeem  the  land  :  that  when  the  pur- 
chaser of  any  real  estate  so  sold,  his  heirs  or  assigns  shall 
have  obtained  a  deed  according  to  the  17th,  18th,  19th, 
20th,  21st  and  22d  sections,  and  within  six  month  from 
the  date  of  such  deed  shall  have  caused  the  same  to 
be  recorded  in  the  court  of  the  county,  or  corporation, 
in  which  such  real  estate  shall  lie,  such  estate  shall  stand 
vested  in  the  grantee  in  such  deed,  as  it  was  vested  in 
the  party  assessed  with  the  taxes  (on  whose  account  the 
sale  was  made),  at  the  commencement  of  the  year  for 
which  the  said  taxes  were  assessed,  notwithstanding  any 
irregularity  in  the  proceedings  under  which  such  grantee 
claims  title,  unless  such  irregularity  appear  on  the  face  of 
the  proceedings.  And  if  it  be  alleged  that  the  taxes  for 
which  the  sale  was  made  were  not  in  arrear,  the 
party  making  such  allegation  must  establish  the  truth 
thereof  by  proving  that  the  taxes  were  paid. 

The  State,  by  law  of  long  standing,  had  a  lien  for  the 
taxes  on  land  which  she  might,  under  such  legislation  as 
I  have  referred  to,  enforce  by  sale.  These  laws,  and  sim- 
ilar laws^  have  been  authoritatively  held  to  be  constitu- 
tional. Wild's  Lessee,  v.  Serpell,  10  Gratt.  405 ;  Flana- 
gan V.  Grimmett,  10  Gratt.,  421  }Levasser  v.  Washburn,  11 
Gratt.,  672 ;  and  numerous  other  cases  adjudicated  by 
the  Supreme  Court  of  Appeals  of  Virginia  and  of  this 
State  :  and  the  decisions  in  other  States  might  be  cited, 
but  it  is  deemed  unnecessary. 

On  the  4th  day  of  Feb.,  1862,  the  Legislature  of  the  Re- 
stored Grovernment  of  Virginia  passed  an  act  amending 
and  re-enacting  section  14  of  said  chapter  37  of  the 
Code  of  Vii^inia.  The  change  made  in  section  14  of  said 
chapter  37  is  not  material  to  this  case,  and  it  is  unneces- 
sary farther  to  notice  it  here. 

By  the  Constitution  of  1868,  of  this  State,  the  county 
court  which  previously  existed  within  her  limits,  under 
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januMT^Term.*^^  Constitution  and  laws  of  Virginia,  was  dispensed 
— Forqueran  "^^^^  ^^^  ceased  to  exist.  But  chaptei  37  of  the  Code, 
DonnaUy.  ^8  amended  by  the  act  of  1862,  continued  in  force,  ex- 
cept those  parts  of  it  which  became  practically  inopera- 
tive by  reason  of  the  non-existence  of  county  courts. 
In  the  absence  of  county  courts  and  clerks  of  such  courts, 
the  purchasers  of  land  sold  by  sheriffs  for  taxes  in  the  year 
1860,  who  had  not  obtained  deeds  prior  to  the  the  time 
Constitution  of  1863  of  this  State  took  effect,were  lett  with 
out  remedy,  or  provision  of  law,  by  which  they'could  ob- 
tain such  deeds.  In  order  to  supply  this  subsisting  de- 
ficiency in  the  law,  the  Legislature  of  this  State,  very 
properly  and  justly,  on  the  7th  day  of  October,  1863, 
soon  after  the  Constitution  of  the  State  took  effect,  passed 
an  act  entitled  "An  act  providing  how  lands  heretofore 
or  hereafter  sold  and  not  redeemed,  shall  be  surveyed 
and  conveyed/*  In  this  act  it  is  provided  that  "what  is 
authorized  to  be  paid  under  the  14th  section  of  chapter 
37  of  the  Code  of  Virginia  (ed.  of  1860),  to  the  clerk  of 
any  court  of  any  county,  may  be  paid  to  the  Recorder  of 
the  county.  Any  plat  and  certificate  or  report  to  be  re- 
turned, or  made  to  any  county  court  under  the  15th  and 
16th  sections  of  said  chapter,  shall  be  returned  or  made 
to  the  circuit  court  of  such  county,  or  to  the  judge  there- 
of in  vacation.  Any  proceedings  or  order  to  be  had  or 
made,  in  or  by  the  county  court  of  any  county,  accord- 
ing the  provisions  of  said  chapter,  shall  be  had  or  made 
by  the  circuit  court  of  the  county,  or  by  the  judge  there- 
of in  vacation.  Any  order  made  by  virtue  of  this  act 
by  a  judge  in  vacation,  shall  be  returned  by  him  to  the 
olerk  of  the  circuit  court  of  the  county  wherein  the  sale 
was  made,  and  shall  be,  by  such  clerk,  forthwith  entered 
^f  record  in  the  law  order  book  of  said  court.  Any  deed 
to  be  made  under  said  chapter  by  the  clerk,  or  deputy 
<5lerk,  of  the  county  court,  shall  be  made  by  the  Recorder 
of  the  county,  unless  he  is  interested ;  and  then  it  shall 
be  made  by  the  clerk  of  the  circuit  court  of  the  county  ; 
in  which  deed  shall  be  set  forth  all  the  cironrastances 
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appearing  in  the  circuit  court  clerk's  office,  or  in  the  Re-  jMniSyTena- 
corder^s  office,  in  relation  to  the  sale,  and  it  shall  con-    p^niiienui 
form  in  all  other  respects  to  the  requirements  of  said    D^nJ^uy, 
chapter.    Deeds  required  by  said  chapter  to  be  recorded 
iQ  the  court  of  any  county,  shall  be  recorded  in  the  office 
of  the  Recorder  oi  the  county.'' 

On  the  second  day  of  March,  I860,  the  Legislature 
passed  an  act  entitled  '^An  act  to  provide  for  the  sale  of 
certain  lands  for  the  benefit  of  the  School  Fund."  There 
is  bat  one  section  of  this  act  which  has  any  reference  or 
application,  whatever,  to  the  subject  under  considera- 
tioo,  and  that  is  the  eleventh  section  thereof,  which 
provides,  that  ^'Any  person  who  may  have  purchased 
any  real  estate  at  a  sale  thereof  made  in  the  year  1860, 
for  the  taxes  due  thereon,  and  who  has  failed  to 
obtain  a  deed  therefor,  either  by  reason  of  the  loss 
of  the  recciptof  the  sheriff  for  the  purchase  money,  or 
by  the  fiailure  of  the  sheriff  to  give  such  receipt,  may 
file  his  petition  in  the  circuit  court  of  the  county  in 
which  such  real  estate,  or  any  part  thereof  may  be,  set- 
ting forth  the  person  in  whose  name  such  real  estate  was 
sold  and  the  amount  due  thereon  at  the  filing  of  such 
petition ;  and  the  reason  why  he  had  not  obtained  such 
deed.  If  the  court  shall  be  satisfied  of  the  truth  of  the 
ftcts  stated  in  said  petition,  it  shall  order  a  deed  to  be 
made  to  such  purchaser,  for  said  real  estate,  in  the  man- 
ner prescribed  in  chapter  thirty-seven  of  the  Code  of 
Virginia,  upon  the  payment  to  the  sheriff  of  all  taxes 
dne  thereon."  This  section  does  not  apply  to  the  case 
under  consideration  because  the  sheriff  did  give  the  pur- 
chaser a  proper  receipt  for  the  purchase  money,  and  the 
receipt  is  in  existence,  and  is  not  pretended  or  claimed, 
to  have  been  lost  at  the  time  the  proceedings  hereinafter 
referred  to  were  had  before  the  circuit  court  of  Kana- 
wha county,  with  a  view  to  obtain  the  deed  from  the  Re- 
corder, filed  with  the  answer  and  on  which  the  deed 
seems  to  have  been  predicated.  At  the  time  of  the  pas- 
sage of  the  last  named  act  the  Legislature  considered 
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JtniMttyTerra.*'^^^  ^^^  puFchaser  ID  either  of  the  cases  specified  in  the 
Forqueran.  eleventh  scctioD  thereof  had  not  been,  and  was  not,  pro- 
DonJloiy.    vidcd  for  by  law. 

It  must  be  admitted  that  under  the  provisions  of  the 
thirty-seventh  chapter  of  the  Code  of  Virginia,  and  of 
the  said  act  of  1863,  the  Legislature  had  attempted  to 
make,  and  had  made,  ample  provision  whereby  purchas. 
ers  of  land  sold  for  taxes  at  sheriff's  sales  in  1860,  which 
had  not  been  redeemed,  could  obtain  proper  deeds  vest- 
ing them  with  such  title  as  is  mentioned  in  said  thirty- 
seventh  chapter.     But  on  the  twenty-seventh   day   of 
February,  1866,  the  Legislature  passed  chapter  ninety 
of  the  acts  of  1866,  entitled,  ''An  act  to  provide  for  the 
sale  of  real  estate  returned  delinquent  for  the  non-pay- 
ment of  taxes.*'     See  Acts  of  1866,  page  85.     The  thirly- 
second  section  of  this  act  reads  thus :     "Chapter  thirty- 
^even  of  the  Code  of  Virginia,  second  edition,  and  chap- 
ter fifly-four  of  the  acts  of  the   General   Assembly   of 
Virginia,  passed  February  4, 1862,  are  hereby  repealed." 
This  act  in  no  way  refers  to  the  said  act  of  1863,  or 
to  the  eleventh  section  of  said  act  of  1865,  or  any  part 
of  that  act.     By  the  act  of  1866  said  chapter  thirty-seven 
and  the  act  of  1862,  amending  the  fourteenth  section  of 
that  chapter  were  swept  out  of  existence  as  laws,  for 
every  purpose,  the  appellees  contend.     The  act  of  1866 
in  no  way  refers  expressly  to  or  mentions  lands  sold  for 
the  non-payment  of  taxes  prior  to  its  passage,  except 
for  the  year  1865,  and  all  that  is  contained  therein  in 
reference  to  the  sales  made  in  that  year  is  contained  ip  the 
last  section,  which  is  section  thirty-three,  and  which  reads 
thus:     "Lands  sold  in  the  year  1865,  for  the  non-pay- 
ment of  taxes  shall  be  redeemed  according  to  the  pro- 
visions of  this  act,  and  if  not  so  redeemed,  conveyances 
shall  be  made  to  the  purshaser  thereof  according  to  the 
provisions  of  this  act."     There  had  been  no  sales  of 
lands  for  the  non-payment  of  taxes  between   1860  and 
1865,  and  could  not   have   been  under  any  law.     The 
sales  of  lands  for  the  non-payment  of  taxes  in  the  year 
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1865  were  made  under  and  by  virtue  of  the  provisions  jtaiv^r'Tena, 
of  said  chapter  thirty-seven  of  the  Code  of  Virginia^  Forqnwn  " 
and  the  amendments  thereto  made,  by  the  said  acts  of  Donlioiy. 
1862  and  1863.  There  was  no  other  law  in  force  by 
which  the  sales  could  have  been  made.  The  act  of  1866, 
and  its  title,  with  the  exception  of  section  thirty-three, 
above  quoted,  upon  its  face,  seems  to  provicle  for  sales 
to  be  made  in  the  future,  though  most  of  its  material 
provisions  are  substantially  the  same  as  those  in  said 
chapter  thirty-seven,  and  sections  fourteen,  fifteen  and 
sixteen  of  the  act  are  substantially  the  same  as  sections 
fifteen,  sixteen  and  seventeen  of  chapter  thirty- 
seven  ;  except  the  plat  and  certificate  of  the  survey 
and  the  report  are  to  be  returned  to  the  Recorder, 
instead  of  the  county  court,  and  the  Recorder  is 
authorized  to  make  the  deed  instead  of  the  clerk  of  the 
■county  court.  The  first  section  of  the  ninth  article  of 
the  Constitution  of  this  State,  provides,  that,  ^^all  private 
rights  and  interests  in  lands  in  this  State,  derived  from 
or  under  the  laws  of  the  State  of  Virginia,  prior  to  the 
time  this  Constitution  goe&  into  operation,  shall  remain 
valid  and  secure,  and  shall  be  determined  by  the  laws 
heretofore  in  force  in  the  State  of  Virginia.^' 

In  this  state  and  condition  of  the  legislation  and  the 
law,  the  defendant  Kelly,  who  became  the  purchaser  at 
the  sherifi's  sale  in  Kanawha  county,  of  the  110  acres  of 
the  tract  of  land  in  the  bill  mentioned,  which  was,  and 
18,  a  part  of  a  larger  tract  returned  delinquent  for  the 
non-payment  of  the  taxes  due  thereon  to  the  State  of 
Virginia,  for  the  year  1859,  in  the  name  of  A.  F.  and 
Wm.  Donnally  and  Forqueran^s  heirs,  and  who  by  en- 
dorsement on  the  receipt  ot  the  sheriff,  given  for  the 
purchase  money,  assigned  one-half  of  the  same  to  the 
defendant  Wyatt.  The  assignment  has  no  date  to  it, 
but  it  appears  that  after  it  was  made,  John  L.  Cole,  sur- 
veyor of  Kanawha  county,  at  the  request  of  defendants 
Kelly  and  Wyatt,  made  a  report,  accompanied  by  a  plat, 
to  the  circuit  court  of  Kanawha  county,  specifyinc;*  tl>« 
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jMnw^x^rm;^®*^^  and  boonds  of  the  land  sold  and  the  names  of  the 
'of  the  owners  of  the  adjoining  tracts,  and  thereupon 
the  court  made  an  order  reciting,  substantially,  that 
on  the  3rd  of  April,  1866,  John  L.  Cole,  surveyor 
of  Kanawha  county,  made  report  to  the  court,  accompa- 
nied by  a  plat  of  a  tract  of  land  containing  110  acres^ 
lying  on  Field's  creek  in  said  county,  being  part  of  200 
acres  delinquent  for  taxes  thereon,  dee  the  State  of 
Virginia  for  the  year  1859,  in  the  names  of  A«  F.  and 
Wm.  Donnally  and  Forqueran's  heirs,  and  offered  for 
sale  by  E.  8.  Arnold,  sheriff  of  the  aforesaid  county,  on 
the  17th  day  of  September,  1860,  at  which  sale  defend- 
ant J.  M.  Kelly  became  the  purchaser  of  the  110  acres, 
part  of  the  200  acres  aforesaid,  for  the  sum  of  $2.05 — - 
the  amount  of  the  taxes  due  on  said  200  acre  tract,  and 
the  said  Kelly  having  assigned  one  half  of  the  110 
acres  to  Matthew  P.  Wyatt,  all  of  which  appears  by  the 
receipt  of  the  said  sheriff,  filed  with  the  plat  and  report; 
and  it  appearing  that  the  said  plat  and  report  are 
correctly  made  and  are  in  conformity  with  the  require*- 
ments  of  law;  it  is  therefore  ordered  that  the  said 
plat  and  report  be  recorded  and  that  the  Recorder 
of  this  (Kanawha)  county  do  execute  a  deed  for  the  said 
tract  of  land  to  the  said  J.  M.  Kelly  and  Matthew  P.  Wya- 
att,  jointly,  as  provided  by  law.  No  survey  of  the  quan-^ 
tity  purchased  was  made  by  the  surveyor ;  and  no  certifi- 
cate of  survey  was  returned  with  the  plat  to  the  circuit 
court  or  to  the  Recorder.  Afterwards  the  Recorder  of 
Kanawha  county  made  a  deed  to  Wyatt  and  Kelly  for  the 
one  hundred  and  ten  acres  of  land  described  in 
the  order  of  the  circuit  court.  This  deed  is  dated 
the  fourth  of  April,  1866^  was  acknowledged  by 
John  Slack,  who  signed  the  same  as  Recorder,  before  a 
justice,  on  the  12th  day  of  April,  1867,  and  admitted  to 
record  in  the  Recorder's  office  of  Kanawha  county  on 
the  same  day.  The  deed  recites  the  quantity  of  the 
land  sold  to  be  oim  hundred  and  ten  acres,  part  of  twa 
hund^  acres  of  land  returned  delinquent  for  taxes  ''in 
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the  year  1869/'  ia  the  name  of  A.  F-  and  Wm.  Don-  j,,J^T3e«m. 
Bally  and  Forqneian^s  heirs,  and  described  as  lying  on  ^wiun^ 
FteUs'  Creek— that  the  amount  of  taxes  due  thereon 
vasfLCS^and  the  amount  paid  hy  Kelly  to  the  Sheriff, 
aa  purchase  money,  for  the  one  hundred  and  ten  aorea 
was  92.05,  which  appears  by  reeeipt  of  the  Sheriff",  E.  S. 
Arnold,  herewith  intended  to  be  recorded  and,  also,  by 
the  list  o£  sales  of  suek  real  eakate  returned  by  said 
Sheriff^,  and  then  on  file  in  the  office  of  the  Recorder^ 
which  receipt  is  endowed  as  follows:  ^'I  assign  one  half 
of  the  within  to  IdL  ?•  Wyatt.— J.  M.  Kelly/'  It  then 
refers  to  the  said  order  ofthe  circuit  court,  and  states  cor- 
rectly the  order  of  the  court,  except  that  it  does  not  state 
ordio  w  on  its  face  die  yeac  for  which  the  land  was  returned 
delinquent,  but  that  it  was  returned  delinquent  in  the  year 
1859.  The  deed  also  gives  the  boundaries  of  the  land, 
im  aceordanoe  with  the  report  of  surveyor  Cole,  as  the 
Deport  afqneara  in  the  records  It  no  where  appears  in 
tfie  reeord  that  the  plat  and  report^  or  either  of  them,  or 
the  receipt  of  the  sheriff*  for  the  purchase  money,  were 
eiDer  veeorded  in  the  Beoovder's  office,  or  elsewhere.  Af- 
ter these  proceedings  the  Code  of  this  State  of  1868 
was  enacted,  which  took  effect  obi  the  lat  of  April, 
18^,  just  fifteen  days  prior  ta  the  date  of  the  decree  in 
this  cause.  The  16th  section,  of  chapter  31,  of  this 
Code,  psrovides  that  the  land  sold  may  be  redeemed 
within  OMB  year  of  the  sale  thepeofl  The  17th  and  18th 
sections  are  substantially  the  same  as  the  14th  and  15th 
sections  of  the  act  of  1866^  The  23d  section  provides 
that  if  the  purchaser  shall  have  died,  the  Recorder  may 
make  the  deed  to  his  heirs,  or  assigns.  The  24th  sec- 
tion provides  that  if  no  such  deed  be  made,  within  one 
year  after  the  right  to  redeem  the  estate  shall  expire, 
the  former  owner,  his  heirs  or  assigns  may,  after  such 
year^  and  before  the  deed  or  ovdier,  mentioned  in  tbe> 
2l2d  sectMm.  is  made,  redeem  the  land.  But  no  such; 
deed  ehall  be  made  or  obtained,  after  five  years  from  thet 
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j»nwl^*Term.^**^  ^^  *^®  ^^^  f  cxccpt  that  whcre  the  sale  was  made  be- 
Forqueran  ^^^^  *^®  passage  of  the  Code  the  deed  therefor  may  be 
Donniaiy.  ^^^^6  within  two  ycars  after  the  date  ol  such  passage. 
The  19th  section  is  substantially  the  same  as  the  16th 
section  of  said  act  of  1866^  and  it  is  substantially  the 
same  as  section  17^  of  said  chapter  37,  except  that  the 
Recorder  is  directed  to  make  the  deed,  instead  of  the 
clerk  of  the  county  court.  The  40th  section  of  said 
chapter  31,  of  the  Code  of  1868,  provides  that,  ''Lands 
sold  in  the  year  1860,  and  In  any  year  subsequent  there- 
to, and  before  the  year  1869,  for  the  non-payment  of  the 
taxes  thereon,  shall  be  redeemed  according  to  the  pro- 
visions of  this  chapter,  and  if  not  so  redeemed,  convey- 
ances shall  be  made  to  the  purchasers  thereof,  their 
heirs  or  assigns,  in  the  same  manner,  and  with  like  ef- 
fect as  if  this  chapter  had  been  in  force  when  the  sale 
was  made,  and  the  proceedings  had  b^en  according  to 
its  provisions.  All  deeds  for  real  estate  sold  in  the  year 
1860  for  the  non-payment  of  taxes  thereon,  made  since 
the  27th  day  of  February,  1866,  are  hereby  legalized 
and  made  valid,  and  shall  have  the  same  force  and  effect, 
in  all  respects,  as  a  sale,  deed  and  other  proceedings 
hereafter  made  and  had,  according  to  the  provisions  of 
this  chapter,  except  that  the  former  owner  of  such  real 
estate,  his  heirs  or  assigns  may,  within  one  year  after 
the  passage  of  this  act,  redeem  the  same,  in  all  respects^ 
as  if  no  such  deed  had  been  made.  And  it  shall  be  the 
duty  of  the  person  having  the  legal  title  to  such  real 
estate,  derived  through  any  such  deed,  to  re-convey  the 
same  to  such  former  owner,  his  heirs  or  assigns,  upon  the 
payment  or  tender,  to  him,  of  the  sum  required  to  re- 
deem the  same,  and  the  costs  attending  such  conveyance, 
within  the  said  one  year,  and  upon  his  failure  or  reftisal 
to  do  so,  the  circuit  court  of  the  county  shall  order 
such  deed  to  be  made  by  the  S.ecorder,  or  a  commissioner 
appointed  for  that  purpose,  by  such  court,  at  the  cost  of 
the  party  so  refusing.  No  person  shall  in  any  suit,  not 
brought  for  the  purposo,  within  one  year  after  the  pas- 
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sage  of  this  act,  or  otherwise,  after  the  expiration  of  that  j^niiSJ^remi. 
time,  question  the  validity  of  such  sale  or  deed,  or  of   po,qu«ui 
any  sale  or  deed,  heretofore  made,  or  avoid  or  impair,    pon^iy. 
the  efifect  thereof  to  pass  the  complete  title  to  the  real 
estate  sold,  for  any  cause  that  would  not   be  sufficient 
and  proper  to  avoid  a  sale  or  deed,  hereafter  made,  un- 
der the  provisions  of  this  chapter.     Nor  shall  any  per- 
son be  permitted  to  prove  the  payment  of  taxes,  or  on 
account  of  such  payment  question  the  validity  of  such 
sale  or  deed,  except  within  five  years  from  the  passage 
of  this  act,  as  provided  in  section  27,  of  this  chapter. 
Provided  that  real  estate  sold  in  the  year  1867,  for  the 
non-payment  of  taxes  thereon  may  be  redeemed  at  any 
time  within  two  years  from  the  day  of  salq." 

Having  stated  the  provision  ot  the  Constitution  of  1 863, 
and  all  the  facts  and  legislative  enactments  bearing  up- 
on the  questions  presented  for  determination  in  this  cause, 
so  far  as  they  are  now  known  to  me,  I  will  proceed  to 
consider  those  questions  which  I  deem  it  proper  to  de- 
cide. 

The  questions  will  be  considered  as  follows: 

First.  Did  Kelly  acquire  any  right  or  interest  in  and  to 
the  110  acres  of  land,  part  of  the  land  in  the  bill  men- 
tioned, by  his  purchase  at  the  sale  made  by  the  sheriff  of 
Kanawha  county,  on  the  17th  day  of  September,  1860, 
under,  and  by  virtue  of,  the  laws  of  the  State  of  Vir- 
gin ia,^n  force  at  the  time  of  the  sale,  and  if  so,  what  was,, 
and  is,  the  nature  and  character  of  that  right  or  interest? 

Second.  Was  that  right  secured  by  the  first  section  of 
the  9th  article  of  the  Constitution  of  this  State,  taking 
effect  in  1863? 

Third.  Was  the  deed,  dated  the  4th  day  of  April, 
1866,  from  the  Recorder  of  Kanawha  county  to  Wyatt 
and  Kelly  void  and  of  no  effect  when  executed,  and 
prior  to  the  first  day  of  April,  1869,  when  the  31st  chap- 
ter of  the  Code  of  this  State  took  effect^  because  at  the 
date  of  the  deed  there  was  no  law  in   force  authorising 
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jwnwy\««iiu®*^^^  deed  to  be  made  upon  proper  survey  and  plat  and 
— j;—— ^certificate  thereof  and  assignment  to  Wyatt  having  first 
P^^jTy^     been  made  and  returned? 

Fourth.  Whether  under  and  by  the  provisions  of  sec- 
tion 40,  of  the  31st  chapter  of  the  Code  of  this  State, 
aibresaid,  the  deed  was  made  valid  and  effective  so  as  to 
pass  the  title  of  the  owners  in  whose  names  it  was  re- 
turned delinquent  and  sold  ? 

Fifth,  Whether,  under  all  the  circumstances  appeai;ing^ 
it  was  error  in  the  court  below,  by  its  decree  rendered 
oql  the  16th  day  of  April,  1869,  to  decree  partition  of  the 
land  in  the  bill  mentioned,  and  deny  to  Wyatt  a^d  Kel- 
ly, or  either  of  them,  any  right  therein  ? 

Among  the  greatest  of  civil  evils  from  which 
the  people  of  what  is  now  the  State  of  West  Vir- 
ginia have  suffered  has  been  the  confusion  of 
land  titles  hereinbefore  referred  to,  and  the  judi- 
ciary should  certainly  give  reasonable,  just  and  firm 
support  in  its  judgments  and  decrees  to  proper  efforts  of 
the  Legislature  to  mitigate  and  remove  the  cal- 
amity, and  to  avoid  its  further  increase  or  aggravation. 
The  State  governments  of  the  Union  derive  their  sup- 
port chiefly  from  direct  taxation  upon  property ;  and  it 
is  difficult  to  Ace  how  their  existence  can  be  contiuued 
without  the  collection  of  the  taxes  imposed  by  law  or 
levied  by  proper  authority  in  pursuance  of  law.  It  has 
always  been  deemed  just  and  expedient  in  Virginia, 
West  Virginia,  and,  I  believe,  all  the  other  States  of 
the  Union,  to  charge  and  collect,  by  law,  taxes  upon 
and  fipom  lands.  To  realize  the  taxes  imposed  or  charg- 
ed by  law,  it  was  found  to  be  indispensible  to  declare 
the  taxes  charged  upon  land  a  lien  thereon  for  the  pay- 
ment thereof,  and  in  case  of  a  failure  to  pay  the  taxes,  to 
provide,  by  law,  for  the  collection  or  realization  thereof 
by  sale  of  the  land,  or  sufficient  thereof,  for  the  purpose^ 
and  ultimately  to  pass  the  title  of  the  owner  in  defiiult, 
to  the  purchaser,  by  deed,  unless  the  land  sold  was  re- 
deemed according  to  law. 
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It  cannot  be  maintained  that  the  purchaser  by  the  pur-  jtai^'Tnm. 
cbase,  payment  of  the  purchase  money,  and  delivery  to  iy„,„en[i~" 
him  of  the  sheriff's  receipt  for  the  purchase  money  in  Donotuy. 
due  form,  became  invested  with  the  legal  title  which  was 
vested  in  the  owner  in  whose  name  it  was  returned  de- 
linquent. What  right  or  interest  then  did  the  purchaser 
acquire  in  the  land  sold  to  him  ?  The  answer  is  appa- 
rent and  clear.  He  immediately  acquired  the  right,  if 
the  land  was  not  redeemed  in  the  manner  prescribed  by 
the  13th  section  of  chapter  37,  of  the  said  Code  of 
Virginia  within  two  years  from  the  sale,  to  obtain  a  deed 
in  the  mode  and  manner  prescribed  by  the  15th  and 
17th  sections  of  said  chapter  37,  without  privilege  to 
the  former  owner  to  redeem,  until  after  the  expiration  of 
one  year  from  the  expiration  of  the  two  years  without 
the  deed  having  been  made  to  the  purchaser,  in  which 
«ase,  after  the  expiration  of  the  year,  without  the  deed 
having  been  made,  he  had  the  right  to  obtain  the  deed 
at  any  time  before  the  land  was  redeemed ;  and  the  deed 
when  properly  obtained  and  properly  made  and  recorded 
within  the  proper  county,  within  six  months  from  its 
date,  vested  him,  under  the  23d  section  of  chapter 
37,  aforesaid,  with  the  estate  in  the  land  sold  as  it  was 
vested  in  the  parties  assessed  with  the  taxes  (on  account 
whereof  the  sale  was  made)  at  the  commencement  of  the 
year  for  which  the  said  taxes  were  assessed,  notwith- 
standing any  irregularity  in  the  proceedings  under 
which  he  (the  grantee)  claims  title,  unless  such  irregu- 
larity appear  on  the  fisice  of  the  proceedings.  This  right 
grew  directly  out  of  the  contract  of  sale  and  purdiase 
made  in  pursuance  of  law. 

The  contract  was  a  civil  contract  to  all  intents  and 
purposes,  and  this  right,  I  think,  may  properly  be  des- 
ignated as  an  equitable  right  or  interest  in  the  land 
sold,  entitled,  on  the  failure  to  redeem,  to  ripen  into  a 
full  legal  title,  as  before  stated.  In  the  case  of  Morri" 
B(m  V.  Campbell,  2  Rand.,  206,  it  was  held  that  "An  in- 
choate right  to  land,  held  by  entry  and   survey   only,  is 
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jamuuy'Term.^*'  estate,  and  will  descend  to  the  heirs  and  not  to  the 
Fatquenm  'cxecutors."  The  2l8t  section  of  said  chapter  37  treats 
Donniuy.  *^^  right  or  interest  of  the  purchaser  as  real  estate ;  as 
it  provides  that  if  the  purchaser  shall  have  died,  the 
deed  shall  be  made  to  his  heirs  or  assigns.  This  right  or 
interest  of  the  purchaser  in  the  land  is  given  by  the 
law  expressly  such  attributes  of  property  that  it  may 
pass  by  written  assignment,  or  by  descent.  This  dis- 
poses of  the  first  question. 

The  two  years  from  the  day  of  sale  expired  on  the 
17th  of  September,  1862.  The  third  year  from  the  day 
of  sale  had  not  expired  when  the  Constitution  of  this 
State,  of  1863,  went  into  operation  by  about  one-third. 
The  land  was  not  redeemed  within  the  two  years,  and 
at  the  time  said  Constitution  went  into  operation  the 
purchaser  was  entitled  to  proceed  at  once  and  have  a 
deed,  without  any  existing  right  or  privilege  of  redemp- 
tion in  the  former  owner,  or  any  other  person.  It  is 
therefore  clear  that  at  the  adoption  of  the  Constitution 
of  this  State,  of  1863,  Kelly  had  an  equitable  right  or  in- 
terest in  and  to  the  one  hundred  and  ten  acres  of  the  land, 
sold  to  him  as  aforesaid,  being  part  of  the  land  in  the  bill 
mentioned,  and  that,  by  virtue  of  such  equitable  right  or 
interest,  Kelly  had  the  right  to  proceed  for  and  obtain,  a 
deed  for  the  same,  in  the  mode  and  manner  prescribed  by 
said  fifteenth  and  seventeenth  sections  of  said  chapter 
thirty-seven ;  and  that  such  equitable  right  and  interest 
was  derived  under  the  laws  of  Virginia  prior  to  the  time 
the  Constitution  of  this  State,  of  1863,  went  into  opera- 
tion ;  and  that  such  equitable  right  or  interest  is  within 
the  meaning  and  purview  of  the  first  section  of  article 
nine  of  said  Constitution  and  was  thereby  secured. 

I  now  proceed  to  consider  the  third  question.  A 
State  cannot  avoid  selling  lands,  in  some  manner,  for  the 
non-payment  of  taxes  lawfully  charged  thereon.  When 
such  sales  are  made,  substantially  in  conformity  to  law, 
the  purchaser  should  be  reasonably  secured  and  pro- 
tected in  his  purchase.     Public  policy   obviously   re- 
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quires  this,  and  the  true  interest  of  the  former  owner  januiy  Term. 
demands  it ;  for  if  it  is  held  and  generally  known  that  porqueraa 
such  sales  are  valid  and  binding  it  is  not  easy  to  see  why  dodI^ij. 
lands  sold  at  such  sales  should  command  a  less  price 
than  if  sold  at  public  sale  for  any  debt  under  decree  of 
a  court  of  equity.  But  if  such  ^es  are  treated  as  mere 
matters  of  form,  and  to  be  avoided  at  the  option  of  the 
owners  for  whose  de&ult  the  sales  became  necessary,  or 
ibr  slight  and  immaterial  or  unsubstantial  reasons,  it  can- 
not be  reasonably  expected  that  the  lands  sold  will  com- 
mand more  than  a  mere  nominal  price.  In  such  cases  a 
whole  tract  of  a  thousand  acres  would  not  command 
more  than  sufficient  to  satisfy  the  small  amount  of  tax 
due,  when  otherwise  one  acre  thereof,  or  perhaps  less, 
would  be  amply  sufficient  for  the  purpose,  and  the  en- 
tire residue  be  saved  to  the  owner.  See  upon  this  subject 
the  opinion  of  judge  Allen  in  the  case  of  Flanagan  v. 
Orimmet.  In  making  the  sale  the  sheriff  must  be  deemed 
to  have  acted  as  the  agent  of  the  State  and  of  the  owners, 
and  the  substantial  parts  of  sections  fifteen,  sixteen,  sev- 
enteen, twenty-two  and  twenty-three  of  said  chapter 
thirty-seven,  except  so  far  as  they  apply  to  the  specific 
remedy,  it  seems  to  me,  must  be  considered  as  constitut- 
ing material  and  substantial  parts  of  the  contract  of  sale 
and  purchase  ;  and  that  the  contract  being  a  civil  con- 
tract it  should  receive  such  reasonable  construction  and 
be  given  such  force,  as  to  the  material  and  substantial 
parts  thereof,  as  are  ordinarily  given  to  the  other  lawful 
contracts  of  a  civil  nature.  If  this  is  done  then  tax 
sales,  in  so  far  as  they  amount  to  civil  contracts^  are 
as  much  protected  in  their  obligation  against  being  im- 
paired by  State  legislation  by  the  Constitution  of  the 
United  States  and  of  this  State,  as  other  civil  contracts. 
The  repeal  of  the  said  thirty-seventh  section  of  the 
Code  of  Virginia,  and  the  act  of  1862  cannot  be  con- 
strued, consistently  with  the  Constitution  of  the  Uni- 
ted States  and  of  this  State,  as  having  destroyed  the 
contract  and  its  obligation,  or  the  equitable  right  or  in- 
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jmiuiryS'em.*'^'^®^*  of  the  puTchaser  in  <iie  land  by  virtue  of  the  t50ii*- 
FVfcrquetmn  ^^^^'  ^^^  i*  5®  maintained  in  argoinent  that  although 
Donikuy.  *^^  repeal  of  said  chapter  thirtynaeven  and  the  act  of 
1862  by  the  act  of  1866  may  not  have  destroyed  or  im- 
paired the  obligation  of  the  contract,  or  extinguished 
the  equitable  right  or  interest  of  the  purchaser  in  the 
land,  that  it  took  away  the  remedy  or  means  thereto- 
fore provided  by  law,  and  then  in  existence,  by  which 
the  purchaser  could  obtain  a  deed  or  invest  himself  witli 
the  legal  title  to  such  estate  in  the  lands  as  he  contract- 
ed for;  that  although  the  act  of  1866  does  not  expressly 
repeal  the  said  act  of  1863,  still  it  does  so  by  implica- 
tion, and  that  the  act  of  1866  does  not  provide  a  remedy 
for  the  purchaser;  that  if  the  act  of  1863  cannot  be  held 
as  being  repealed,  expressly  or  by  implication,  yet  the 
repeal  of  said  chapter  thirty-seven  and  the  act  of  1862 
rendered  the  act  of  1863  inoperative,  practically,  and 
the  purchaser  was  thereby  left  without  remedy. 

It  seems  to  me  from  the  provisions  ot  the  acts  of  1866 
that  the  Legislature  dmply  meant  by  the  repealiBg 
clause  that  that  act  would  take  the  place  of  the  said 
thirty-seventh  chi^ter  of  iiie  Code,  and  of  the  act  of 
1862,  as  a  general  law  governing  future  sales  for  taxes, 
and  providing  how  deeds  shoald  or  might  be  obtained 
by  purchasers  at  the  tax  sales  of  1865 ;  that  in  &ct  the 
Legislature  did  not  intend  to  repeal  the  act  of  1868,  or 
render  it  practically  inoperative  as  to  sales  made  in 
1860.  If  they  did  so  intend,  why  did  rtiey  not  say  so 
in  the  act  of  1866?    Why  expiBssly  name  the  act  of 

1862  in  the  repealing  clause,  and  not  the  act  of  1865,  or 
the  eleventh  section  of  the  act  of  1868?    The  act  of 

1863  Mras  of  much  more  importance  and  of  more  prott- 
inence  than  the  act  of  1862,  as  may  readily  be  seen  by  a 
comparison  of  the  two ;  that  while  iiie  Legisiatore  did 
not  intend  that  the  said  thirty-seventh  section  of  the 
Code,  and  the  act  of  1862  should  remain  or  continne 
longer  in  force  as  geneml  laws,  still  the  Legislature  did 
not  intend  by  the  repeal  to  destroy  or  impair  the  oUi^ 
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•gation  of  the  contracts  of  sale  mfide  for  taxes  in  1860,  j^^furyTm^ 
or  to  destroy  the  equitable  rights  or  interests  of  the  pur*  F<mjwnai 
xshasers  at  each  sales,  or  to  leave  such  purchasers  without  DonLny; 
^my  remedy  by  which  they  could  obtain  the  title  thereto 
idiich  was  certainly  their  just  and  constitutional  right; 
that  it  was  in  the  legislative  mind  that  parts  of  the  said 
thirty-seventh  chapter  of  the  Code  were  material  and 
substantial  parts  of  the  contracts  of  sale  made  thereun- 
der^ and  that,  although  by  virtue  of  the  repealing  clause, 
the  chapter  was  repealed  as  a  general  law  in  the  future 
•as  applicable  to  future  sales,  and  the  mode  of  obtaining 
deeds  for  lands  sold  in  1865 :  that  still  so  far  as  any  sec- 
tion or  sections  of  the  chapter  constituted  a  substantial 
part  of  the  contract  of  sale  of  land  made  in  1860,  that 
they  must  be  considered  as  remaining  in  force  as  part  of 
the  contracts  in  these  oases ;  and  that  such  construction 
being  proper  and  in  accordance  with  the  Constitution  of 
t)f  the  United  States,  and  of  this  State,  the  act  of  l»e3, 
'would  continue  to  provide  a  remedy  for  such  purchasers 
t^  ample,  as  before  the  passage  of  the  act  of  1866.  It  is 
not  the  province  of  the  courte  to  so  construe  an  act  of 
the  Legislature  as  to  make  it  so  operate  as  to  deprive 
those  who  have  just  legal  or  equitable  rights  of  all  reme*- 
dy  for  their  enforcement  or  for  redress,  if  any  other 
MMonable  construction  can  be  placed  upon  it. 

It  has  often  been  held,  and  as  I  conceive  with  justice 
iMAd  wisdom,  Aat  a  law  which  deprives  a  party  of  all 
legal  remedy,  must  necessarily  be  void. 

Several  statements,  in  pari  materia,  and  relating  to  the 
same  subject,  are  to  be  taken  together  and  compared,  in 
the  construction  of  them,  because  they  are  conmleredas 
having  one  object  in  view,  and  as  acting  on  one  system^ 
And  the  rule  applies,  thoii^  some  of  the  statutes  may 
have  expired,  or  are  not  referred  to  in  t^  other  acts. 
The  object  of  the  rule  is  to  ascertain,  and  carry  into  ei*- 
fect  the  intention  of  the  Legislature ;  and  it  is  to  be  in^ 
^rred  HM  a  code  of  statutes  relating  to  otte  subject  was 
18 
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janfuSyTtem.K^^^'^"®^  by  One  Spirit  and  policy,  and  was  intended  t^ 
Forqueran  be  consistent  and  harmonious  in  its  several  parts  and 
j>oniuai]r.  provisions.  1  Kent  Com.  463.  Statutes  are  not  con- 
sidered to  be  repealed  by  implication,  unless  the  repug- 
nancy between  the  new  provisions  and  a  former  statute 
be  plain  and  unavoidable.  Id.,  466,  note  C  and  case& 
cited.  A  construction  which  repeals  former  statutes  or 
laws  by  implication,  and  divests  long  approved  remedies,, 
is  not  to  be  favored  in  any  case.  Id.  citing  Cowen  Judge^ 
3  Hill  (N.Y.)  472,  Virtual  repeals  of  statutes  are  not  lavor- 
ed  by  the  courts.  Taylor  v.  Shields*  Heirs  6  Litt.  (Ky .)  295. 
See  also  1  Kent.  Com.  455.  Dash  v.  Van  Kleeck  7  Johns. 
(N.  Y.)  477.  WhUmo/a  v.  Hapgood  10  Mass.  437 ;  Hassler^a 
Lessees  v.  King  9  Gratt.  123  and  124: 

Under  the  provisions  of  the  fifteenth  section  of  said 
chapter  thirty-seven  taken  in  connection  with  the  act  of 
1863,  the  purchaser  had  nothing  to  do  but  to  have  the 
quantity  purchased  laid  off  at  his  expense,  by  the  sur- 
veyor of  the  county,  the  survey  to  commence  on  either 
of  the  lines  of  the  tract  at  the  option  of  the  purchaser, 
so  as  to  include  the  improvements  on  the  same  (if  it 
could  be)  and  in  one  body,  the  length  whereof  not  more 
than  double  the  breadth,  where  practicable,  and  have  a 
plat  and  certificate  of  the  survey  returned  to  the  circuit 
court  of  the  county  or  judge  thereof  in  vacation  and  ask 
the  court  or  judge  to  order  it  to  be  recorded,  and  if  they 
were  correct  (I  mean  the  plat  and  certificate)  the  court  or 
judge  was  bound  to  make  the  order,  and  then  it  became 
the  duty  of  the  Recorder  of  the  county  to  make  to  the 
purchaser  a  proper  deed,  on  request.  The  duty  to  ^be 
performed  by  the  circuit  court  or  judge,  in  such  case,  is 
simply  ministerial,  and  not  judicial.  The  court  or 
judge  has  no  authority  to  inquire  into  the  regularity  or 
validity  of  the  sale  made  by  the  sheriff.  Randolph  Jus- 
tices V.  Stalnaker  13  Gratt.  523;  Delany  v.  Goddin  12 
Gratt.  266. 

The  making  of  the  survey  of  the  land,  purchased  in 
the  manner  substantially  specified  in  the  fifteenth  section 
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of  said  chapter  thirty-seven,  by  the  purchaser,  it  seems  to  j.nJl^i^nn, 
me  is  a  material  part  of  the  contract  to  be  performed  by    porquemn. 
him,  before  the  deed  can  be  lawfully  and  properly  made  for    Donioiy. 
the  land  purchased,  though  it  may  be  called  part  of  the 
proceedings  to  be  had  upon  the  deed.     It  is  also  material 
that  the  deed  shall  refer  to  the  plat  and  certificate  of 
survey.     See  Randolph  Justices  r.  Stqlnaker  before  cited. 
It  cannot  be  maintained  that  the  deeds,  properly  made, 
according  to  said  thirty-seventh  chapter  of  the   Code 
and  of  the  act  of  1860  and  the  act  of  1 863,  to  purchasers 
of  lands  sold  at  the  tax  sales  of  1S60,  prior  to,  and  even 
the  day  before,  the  passage  of  the  act  of  1866,  or  the  rights 
of  the  grantees,  are,  or  can  be,  affected,  in  the  least,  by 
the  repeal  of  the  laws  under  which  the  sales  or  deeds 
were  made. 

"The  obligation  of  a  contract"  it  is  said  "consists  in  its 
binding  force  on  the  party  who  makes  it.  This  depends 
upon  the  laws  in  existence  when  it  is  made ;  these  are 
necessarily  referred  to  in  all  contracts,  and  forming  a 
part  of  them,  as  the  measure  of  the  obligation'  to  per- 
form them,  by  one  party,  and  the  right  acquired  by  the 
other.  There  can  be  no  other  standard  by  which  to  as- 
certain the  extent  of  either,  than  that  which  the  terms 
of  the  contract  indicate,  according  to  their  settled  legal 
meaning ;  when  it  becomes  consummated,  the  law  defines 
the  duty  and  the  right,  compels  one  party  to  perform  the 
thing  contracted  for,  and  gives  the  other  a  right  to  en- 
force the  performance  by  the  remedies  then  in  force.  If 
any  subsequent  law  affect  or  diminish  the  duty,  or  im- 
pair the  right,  it  necessarily  bears  on  the  obligation 
of  the  contract,  in  favor  of  one  party  to  the  injury  of 
the  other;  hence  any  law  which,  in  its  operations, 
amounts  to  a  denial  or  obstruction  of  the  rights,  accruing 
by  a  contract,  though  professing  to  act  only  on  the  reme- 
dy, is  directly  obnoxious  to  the  prohibition  of  the  Con- 
stitution. It  is  the  civil  obligation  of  contracts  which 
the  Constitution  is  designed  to  reach ;  that  is  the  obli- 
gation which  is  recognized  by,  and  results  from,  the  law 
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jwiJ^^Tarm.^^  *^®  State  in  which  it  is  made/'    Cooley's  Con.  lim. 
"286  and  286  and  cases  there  cited.     When  a  contract  is 


Forquflfftn 

Donwiiiy.  ^^^t^^^^  illegal  or  void  its  obligatory  force  is  coextensive 
with  its  stipulations.  Id.  206.  Story  on  the  Con.  dec. 
1380.  ''Such  being  the  obligation  of  a  contract,  it  is  ob- 
vious that  the  rights  of  the  parties  in  respect  to  it  are 
liable  to  be  affected,  in  many  ways,  by  changes  in  the 
laws,  which  it  could  not  have  been  the  intention  of  the 
constitutional  provision  to  preclude."  "But  the  changes 
in  the  laws  are  not  regarded  as  necessarily  affecting  the 
obligation  of  contracts.  Whatever  belongs  merely  to 
the  remedy  may  be  altered  according  to  the  will  of  the 
State,  provided  the  alteration  does  not  impair  the  obliga- 
tion of  the  contract ;  and  it  does  not  impair  it,  provided 
it  leaves  the  parties  a  substantial  remedy,  according  to 
the  course  of  justice,  as  it  existed  at  the  time  the  contract 
was  made.  It  has  accordingly  been  held  that  laws  chang- 
ing remedies  for  the  enforcement  of  contracts  will  be 
valid,  notwithstanding  the  new  remedy  is  less  conveni- 
ent than  the  old  or  less  prompt  and  speedy.  Cooley's 
Con.  Lim.  286  and  287,  and  cases  there  cited.  "The 
State  is  bound  to  afford  adequate  process  for  the  en- 
forcement of  rights;  but  it  has  not  tied  its  own  hands  as 
to  the  modes  by  which  it  will  administer  justice.  These, 
from  necessity,  belong  to  the  supreme  power  to  pre- 
49cribe ;  and  their  continuance  is  not  the  subject  of  con- 
tract between  private  parties.''  Id^  289.  "But  a  law 
which  deprives  a  party  of  all  legal  remedy  must  neces- 
sarily be  void.  If  the  Legislature  of  the  State  were 
to  undertake  to  make  a  law  preventing  the  legal  remedy 
upon  a  contract  fully  made,  and  binding  on  the  party  to 
it,  there  is  no  question  that  such  Legislature  would  ex- 
ceed its  legitimate  powers.  Such  an  act  must  necessari- 
ly impair  the  obligation  of  the  contract  within  the 
.  meaning  of  the  Constitution.  And  a  law  which  takes 
from  certain  classes  of  persons  the  right  to  maintain 
suits,  because  of  having  participated  in  rebellion  against 
the  government,  is  void,  on  the  same  ground.  And  whera 
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a  statute  does  not  leave  a  party  a  sabstantial  remedy,  ac-  j^^Sfimik^ 
cording  to  the  course  of  justice,  as  it  existed  at  the  time    p^^^,,,,^ 
ike  contract  waA  made,  but  shows  upon  its  face  an   in-    D^Miiy. 
tention  to  clog,  hamper  or  embarrass  the  proceedings  to 
enforce  the  remedy,  so  as  to -destroy  it  entirely,  and  thus 
impair  the  contract 'so  &r  as  it  is  in   the  power  of  the 
Legislature   to  do   it,  such  statute   cannot  be  regard- 
ed   as    a    regulation    of   the   remedy,   and   \b    void.** 
Id,  289,  290;  and  authorities  there  cited.    "So   a  law 
which  extends  the  time  for  redetaption  of  lands  sold  on 
execution,  or  for  delinquent  taxes,  after  the   sales  have 
been  made,  is  void ;  for  in  such  a  case  the  contract  with 
the  piurchaser,  and  for  which  he  has  paid  his  money,  is 
that  he  shall   have  title  at  the  time  then   provided  by 
law;  and  to  extend  the  time  for  redemption  ia  to  alter 
the  substance  of  the  contract,  as  much  as  would  be  the  ex-^ 
tension  of  the  time  for  the  payment  of  a  promissory  note. 
And  where  by  statute  a  purchaser  of  lands  from  the  State 
had  the  right,  upon  the  forfeiture  of  his  contract  of  pur- 
chase, for  the   non-payment  of  the  sum  due  upon  the^ 
coatiact,  with  a  penalty  of  five  per  cent.,  it  was  held  Aat 
thia  right  could  not  be  taken  away  by  a  subsequent 
change  in  the  law  which  subjected  the  forfeited  lands  to 
private  entry  and  sale.     And  it  has-  been  held  tiiat  a  stat-» 
lite  repealing  a  former  statute,  which   made  the  stock- 
holders in  a  corporation  liable  for  its  debts,  was  in  re- 
spect to  creditors  existing  at  the   time  of  the   repeal,  a 
law  impairing  the  obligation   of  contracts.     In  each   of 
these  cases  it  is  evident  that  substantial  rights  were  af- 
fected ;  and  when  the  laws  which  were  held  void  opera- 
ted upon  the  remedy,  they  either  had  an  effect  equiva- 
lent to  importing  some  new  stipulation  into  the  contract, 
or  they  failed  to  leave  the   party  a  substantial  remedy 
Bttch  as  was  assured  to  him  by  the  law  in  force  when  the 
oontraot  was  made.    Id.  291,  292,  293,  and  cases  there 
eited. 

After  much  reflection,  as  well  as  examination,  it  is  the 
conviction  of  my  mind,  that  the  act  of  1-866  did  not  re- 
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jjuk^j\tna.?^^h  expressly  or  impliedly,  the  act  of  1863,  or  render 
Forquermn  ^^  practically  inoperative  as  to  purchasers  of  land  at  the 
EKjnJ^y.  tax  sales  of  1860.  But  suppose  that  such  was  the  plain 
and  clear  effect  of  the  act  of  1866.  Can  or  should  it 
be  held  that  the  purchasers  at  these  sales  who  were,  at 
the  passage  of  the  act  of  1866,  and  "before,  justly  and 
lawfully  entitled  to  obtain  dec^ls  for  the  lands  purchased, 
were  thereby  left,  or  intended  to  be  left,  by  the  Legisla- 
ture, without  remedy  ? 

Courts  will  not  readily  intend,  where  the  Legislature 
enacts  a  general  law  upon  a  given  subject  and  repeals 
an  existing,  general  law,  of  like  character  upon  the  same 
subject,  that  it  was  the  intention  of  the  Legislature,  by 
the  repeal,  to  deprive  parties  who  acquired  just  rights  or 
interests  under  the  old  Jaw,  of  all  remedy,  or  to  extin- 
guish their  rights  or  interests,  unless  such  intention  is 
manifest.  But  courts  may  properly,  in  such  cases,  rather 
than  the  parties  should  be  left  without  remedy,  intend 
that  the  proceedings  or  remedy  provided  by  .the  new  law, 
as  far  as  practicable,  was  intended  by  the  Legislature  to 
be  applied  to  rights  and  interests  acquired  under  the  old 
law.  Wright  v.  Oakley,  5  Mete.  (Mass.)  406 ;  Steamship 
Co.v.  JolUffe,  2  Wall.  (Sup.  Ct.  U.  S.)  458;  Haaaler^s 
Lessee  v.  King,  9  Gratt.  115. 

The  eighteenth  section,  of  chapter  sixteen,  of  the 
Code  of  Virginia,  to  which  I  have  already  referred, 
provides,  in  substance,  that  no  new  law  shall  be  construed 
to  repeal  a  former  law,  as  to  any  right  accrued,  or  claim 
arising,  under  the  former  laws  or  in  any  way  to  affect 
any  such  right  accrued  or  claim  arising  before  the  new 
law  takes  effect ;  save  only  that  the  proceedings  there- 
after had  shall  conform,  so  far  as  practicable,  to  the  laws 
in  force  at  the  time  of  such  proceedings. 

This  section  was  in  fiill  force  and  effect  at  the  pas- 
sage of  the  act  of  1866,  and  it  certainly  was  neither 
expressly  or  impliedly  repealed  by  that  act,  and 
clearly  was  not  intended  to  be.  It  must  be  pre- 
sumed that,  the  Legislature  knew  of  this  section,  and 
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contemplated  its  effect  and  operation.  With  this  sec- j^^^ J[^^,^ 
tion  continuing  in  force,  would  it  not  have  been  prac-  Forqutmn 
ticable  and  proper  for  the  purchaser  to  have  proceeded  Dm^j. 
and  obtained  a  proper  deed  under  sections  fourteen  and 
sixteen,  of  the  act  of  1866  ?  Said  sections  fourteen  and 
sixteen  are  exact  copies  of  sections  fifteen  and  seventeen 
of  chapter  thirty-seven  of  the  Code  of  Virginia,  except 
as  to  the  tribunal  and  oiSeer  who  are  to  act  upon  the 
plat  and  certificate,  of  survey  and  make  the  deed.  The 
right  existing,  and  being  secured,  if  there  be  no  other 
remedy,  what  reasonable  or  just  objection,  I  again 
ask,  could  there  have  been  to  the  purchaser,  or  his 
heirs,  or  assigns,  (where  the  assignment  has  been  proper- 
ly made)  proceeding  to  obtain,  and  obtaining,  the  deed 
under  sections  fourteen  and  sixteen  of  the  act  of  1866, 
conforming  the  proceedings  to  the  provisions  of  these 
sections  ?  I  confess  that  I  am  at  present  unable  to  see 
any  just  or  well  founded  objection  to  such  a  proceeding, 
and  think  it  would,  under  the  circumstances,  have  been 
proper  and  competent.  For  the  foregoing  reasons,  ac- 
cording to  my  present  judgment  and  conviction,  the 
deed  to  Wyatt  and  Kelly  was,  and  is,  not  void  and  of  no 
effect,  when  executed,  or  on  the  day  of  its  date  and  prior 
to  the  first  day  of  April,  1869,  when  chapter  thirty-one 
of  the  Code  of  this  State  took  effect ;  because  at  the 
date  of  the  deed  there  was  no  law  in  force  authorizing  it 
upon  proper  survey  and  plat  and  certificate  and  assign- 
ment to  Wyatt ;  and  I  am  of  opinion  that  it  would  have 
been  competent  for  the  purchaser  (Kelly)  to  have  pro- 
cured such  survey  and  plat  and  certificate  of  survey  to 
be  made  at,  and  prior  to,  the  execution  of  the  deed,  and 
also  for  him  to  have  made  the  assignment  to  Wyatt. 
But  while  this  is  true,  I  am  clearly  of  opinion  that  the 
deed  was,  and  is  not,  good  or  sufficient  to  pass  title,  be- 
cause there  was  no  such  survey  and  plat  and  certificate 
ot  survey  made  and  returned  prior  to  the  execution  of 
the  deed,  and  because  no  reference  is  made  to  such  plat 
and  certificate  of  survey  in  the  deed  as  having  been 
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Bonnrily. 


jMwiyTPeMi.  "^^«  Randolph  Justices  v.  Stalrtaker,  526,  opinion  of 
"Allen,  Judge.  The  deed  is  probably  subject,  upon  its 
£ice,  to  otiiev  just  critycismsand  objections,  but  I  deeai 
it  unnecessary  now  to  consider  them.  The  court  had  noi 
duty  or  authority  imposed  or  conferred  upon  it^  except 
to  pursue  the  statute.  It  had  no  authority  to  order  tho 
deed  to  be  made  to  any  person,  and  the  making  of  such, 
order  by  the  court  could  not  give  validity  and  force  to 
the  deed  if  otherwise  insufficient.  In  the  case  of 
Qyarles  ShvUe  v.  Uriah  Thompson^  15  WalL,  151,  re- 
cently decided  by  the  Supreme  Court  of  the  United 
States,  it  seems  that  the  validity  of  a  deed  made  after 
the  passage  of  the  Act  of  1866,  to  a  purchasec  at  a  tax 
sale  in  the  county  of  Doddridge,  in  the  year  1860^ 
was  passed  upon  by  that  Court.  And  the  Court,  in  ita 
opinion,  uses  this  language,  viz :  ^^The  next  error  of 
whieh  complaint  is  made  is,  that  the  court  refused  to  peiv 
mit  the  defendant  to  give  in  evidence  a  tax  deed  for 
tihe  lands  from.  Tallia&rro  Knight,  Becorder  of  Dod^ 
dridge  county,  to  John  S.  Hoffman.  It  seems  to  lMi¥e 
been  offered  to  show  title  out  oi  the  plaintiff.  The  deed 
bears  date  the  26tb  ^f  Marah,  1866.  From  the  recitids 
contained  ic^  it,  we  are  informed  that  the  land  was  re^ 
turned  delinquent  for  the  non-payment  of  taxes  for  the 
year,  1857,  and  that  it  was  sold  in  the  year  1860,  t?8» 
John  S.  Hoffman.  The  sale*was  made  under  the  laws  of 
Virginia,  of  which  West  Virginia  was  then  a  part. 
(Chapter  thirty-seven,  Civil  Code).  By  that  statute^ 
two  years  were  allowed  for  redemption,  and  after  they 
had  expired  the  purchaser  was  required  to  have  a  survey 
made  and  reported  to  the  court  of  the  proper  county, 
which,  if  approved,  the  court  might  order  to  be  recorded.. 
After  all  this  had  been  done  the  clerk  was  required  to 
make  a  deed  to  the  purchaser  in  conformity  to  the  sur-^ 
vey.  No  sale  could  be  consummated,  and  no  deed  could 
l^e  made  prior  to  the  return,  confirmation  aad  record  of 
such  survey.  It  is  important  to  keep  these  provisions  of 
the  law  in  mind;  for  in  1863,  West  Virginia  became  a. 
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separate  State.     By  virtue  of  a  clause  in  its  Constitution,  jtaimjTtrm. 
as  well  as  without  such  ordinance,  the  laws  of  Virginia    jy^^^^^^ 
continued  in  force  until  changed  by  the   West  Virginia    Donnajiy. 
Legislature.    But  that  Legislature,  on  the  27th  of  Feb- 
ruary, 1866,  passed  an  act  by  which  the  entire  thirty- 
seventh  chapter  of  the  Virginia  Code  was  repealed,  so 
&r  as  it  applied  to  tax  sales  ot  land  in  West  Virginia. 
Acts  of  the  Legislature,  1866,  p.  85.     At  that  time  the 
deed   to   Hoffinan   had  not  been   made,    nor  had  the 
survey   of  the   land  been   made  and   reported.     This 
appears  from  the   deed  itself.     It  is  plain,   therefore, 
that  there  was  no  authority  for  the  survey  and   report, 
or  for   the  deed.     Without   the  statute    in    existence 
when    they   were  made^   they  could  have   no  efficacy. 
As  transmissions  of  title  they  were  wholly  void.     The 
deed   was,  therefore,  properly  rejected.^'     This  is   all 
^at  is  said   upon  the   question   in   that  opinion.     It 
would  seem   that    the   court   entirely   overlooked   the 
statute  of  1863,  the  first  section  of  the  ninth  article  of 
the   Constitution   of  this  State,   and  the  question  as  to 
whether  the  purchase  was  a  civil   contract,  and  whether 
the  purchaser,  by  the  purchase,  became  vested  with  an 
equitable    right    or    interest    in   the   land  purchased, 
and  whether  such   right   or  interest   by  the  first   sec- 
tion of  article  nine  of  the  State  Constitution  secured  that 
equitable  right  or  interest  to  the  purchaser.     The  court 
also  seems  to  have  considered,  from  the  language  em- 
ployed, that  the  court  might  or  might  not  confirm  the 
plat  and  certificate  of  survey ;  that  the  act  was  a  judicial 
act.     According   to   the  decisions  of  the  Court  of  Ap- 
peals of  Virginia,  made  prior  to  the  formation  of  the 
State  of  West  Virginia,  and  before  the  war,  the  duty  of 
the  court  was  merely  ministerial,  and  not  judicial.     In 
4e  case  of  Randolph  Justices  v.  StcUnaker,  13  Gratt.,  623, 
the  court  unanimously  held  "that  it  is  the  duty  of  a  coun- 
ty court,  acting  under  the  Code,  chapter  thirty-seven 
section  fifteen,  page  two  hundred  and  ninety-three,  in  rela- 
tion to  land  sold  for  taxes,  to  admit  the  report  of  the 
lU 
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jm^^t^nxL^^^^^y^^f  and  to  record  it  if  it  conforms  to  the  act.  And 
"the  court  has  no  authority  to  inquire  into  the  regularity 
or  validity  of  the  sale  made  by  the  sheriff.''  And  also 
that  the  circuit  court  may  proceed  by  mandamus  to 
oompel  the  county  court  to  admit  the  report  of  the  sur- 
veyor to  record.''  See  also  Ddany  v.  Goddin,  12 
Gratt  266.  The  Supreme  Court  of  the  United  States 
does  not  refer  to  or  seem  to  have  considered  the  fortieth 
section  of  chapter  thirty-one  of  the  Code  of  West  Vir- 
ginia hereinbefore  cited^  as  to  what  effect  it  gives  to 
such  tax  deeds — whether  it  makes  them  valid  or  not. 
In  a  word,  that  court  does  not  seem  to  have  considered 
scarcely  any  of  the  questions  I  have  discussed,  touching 
the  effect  of  the  passage  of  the  act  of  1866,  and  the  re- 
pealing clause  thereof.  Whether  it  was  because  the 
questions  were  not  brought  to  its  attention,  or  for  some 
other  reason,  I  am  left  to  conjecture.  But  I  have  great 
respect  for  the  decisions  of  the  Supreme  Court  of  the 
United  States  upon  all  questions  brought  before  it ;  and 
if  I  could  see  or  feel  satisfied  that  that  Court  had  fuUy 
considered  the  questions  I  have  discussed,  and  decided 
them  adverse  to  my  views,  as  herein  expressed,  I  should 
feel  strongly  inclined,  if  my  conscience  would  permit 
me,  to  follow  and  adopt  its  decision.  It  would  be  strange 
indeed,  if,  under  the  circumstances,  the  repealing  clause 
of  the  act  of  1866  could  properly  be  construed  to  deprive 
the  purchaser  of  the  right  or  authority  to  have  the  sur- 
vey made  according  to  the  contract,  when  that  right  was 
a  part  of  the  contract,  and  when  the  purchaser  was  not 
in  de&ult.  The  purchaser  had  not  been  required  by  any 
law  to  have  the  survey  made,  returned  and  recorded,  or 
the  deed  made  within  any  fixed  period,  and  the  act  con- 
taining the  repealing  clause  gave  him  no  time  whatever 
in  which  to  do  so,  and  the  repealing  act  took  effect  from 
its  passage.  I  repeat  that  it  cannot  be  maintained  that 
the  purchaser  was  in  de&ult,  or  had  done  or  failed  to 
do  any  act  by  which  his  right  or  interest  had  been  for- 
feited.    If  such  construction  is  legitimate  and  proper, 
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then  the  purchaser  at  a  tax  sale  who  pays  his  money   in  jgawl^jTmu, 
good  faith  is  left  without  adequate  security  or  protection. — Fowmenm 
It  would  be  equivalent  to  deciding  that  while  the  Legis-    DonSiHy. 
Jature  cannot  pass  a  law  impairing  the   obligation   of  a 
civil  contract,  still  it  is  competent  for  the  Legislature  to 
at  once  directly  destroy  the  contract,  purposely  or  by  ac- 
cident or  mistake,  by  depriving  a  party  of  the  power  or 
authority  of  performing  it.     This  would  certainly  be 
most  startling,  looking  alone  to  the   Constitution  of  the 
United  States ;  and  still  more  so,  in  the  face  of  the  first 
section  of  the  ninth  article  of  the  Constitution   of  this 
State,  of  1863,  and  other  provisions  thereof.     The  gen- 
eral policy  of  the  Legislature  of  Virginia  and  of  this 
State,  since  its  formation,  from  1809  to  1871,  inclusive, 
as  indicated  by  the  legislation,  has  been  to  inspire  in 
the  public  mind  faith  in  the  efficacy,  validity  and  bind- 
ing effect  of  sales  made  of  lands  for  taxes.     That  policy 
was  adopted  with  the  purpose  of  inducing  and  compell- 
ing the  owners  of  land  within  the  State  to  pay  the  taxes 
charged  thereon,  and  in  case   of  failure  to  pay,  to  pre- 
vent a  sale  of  the  land  at  an  undue  or  ruinous  sacrifice 
to  the   owners  and  to  settle  titles  to  lands.     2  R.  C, 
1819,  App.  4,  ch.  17,  sec.  8,  p.  532;  ch.  24,   sec.  38,  p. 
651;  Acts  1831-2,   ch.   72,  sec.    22,  p.   65;  Acts  1866, 
ch.  90,  sec.  21,  p.  89;  Code  of  West  Va.,  1868,  ch.  31, 
sees.  25,  26,  27,  29,  40,41 ;  Acts   1871,  ch.  194,  p.  247. 
See  also  the  very  able   opinion  of  the  court  delivered 
by  Allen,  judge,  in  the  case   of  Flanagan  v.    Grimmett, 
10  Gratt.  421,  and  also  the  cases  before  cited  in  12  and 
13  Gratt.     It  seems  to  me  that  to  established  the  con- 
struction which  may  be  drawn  from  the  decision  of  the 
Supreme  Court  of  the  United  States  and  contended   for 
by  the  appellees  here,  to  which  I  have  referred,   would 
at  once  and  forever  defeat  the  general  policy  of  the  leg- 
islation to  which  I  have  alluded. 

It  is  true  the  purchaser  here  paid  but   a  small  sum 
of  money,  as  the  price,  but  he  purchased,  according  to  the 
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jaim2?Term.*'^^8*^*^^'^®  of  the  bill,  less  than  one-third  of  the  land 
— ~ — ^^^^^   and  the  principles  involved  in  the  ease  are  the  same  as. 
Donnidiy.    *^  *^^  purchaser  had  paid  thousands  of  dollars. 

It  is  proper  that  I  should  say  that  the  only  question 
presented  to  the  Supreme  Court  of  the  United  States  for 
decision  in  the  case  of  Thompson  and  ShuUe  was  whether 
the  legal  title  passed  by  the  tax  deed,  but  the  decision  of 
that  question  involved  some  other  questions,  though  not 
all  I  have  considered. 

Does  the  second  clause  of  the  fortieth  section  of  chap- 
ter thirty-one  of  the  Code  of  the  State  make  the  deed  to* 
Wyatt  and  Kelly  valid,  notwithstanding  its  invalidity  at 
the  time  the  Code  took  effect  ?    The  fourth  clause  of  the 
section  must  be  read  in  connection  with  the  second,  and 
reading  these  clauses  together,  I  think  it  is  clear  that  it 
was  not  intended  by  the  Legislature  that  a  tax  deed  of 
the  character  of  the  one  under  consideration  should  not 
be  declared  invalid  and  insufficient  to  transmit  title  by 
the  court  in  a  proper  ease  for  the  substantial  deficiency 
which  I  have  ascertained,  especially  if  such  action  be 
taken  by  the  court  within  twelve  months  after  the  pas- 
sage of  the  Code.     The  court  in  this  case  declared  the 
deed  invalid,  within  twelve  months  after  the  passage  of 
the  Code,  and  the  case  was  pending  before  and  afler  the 
adoption  of  Code.     The  legislature  is  not  inhibited  by 
either  of  the  Constitutions  of  this  State  frqm  passing  "re- 
trospective" laws,  and  it  was,  and  is,  competent  for  the 
Legislature  to  pass  such  laws  in  many  cases,  if  they  are 
not  ex  JX)«^/ac<o,  and  do   not   impair  the  obligation   of 
contracts.     The  power  and  authority  of  the  Legislature 
to  pass  "retrospective"  laws   of  a  healing   or  curative 
character,  subject  to  the  restrictions  aforesaid,  is   very 
considerable.     See  this  subject  quite  fully  discussed  and 
authorities  cited,  in  Cooley's  Con.  Lim.,  371,  372,  373, 
374,  375,  376,  377,  378,  379.    There  may  be  some  ques- 
tion whether  the  fortieth  section,  in  and  of  itself,  could 
be  construed  to  validate  the  deed  in  this  case  at  any 
time ;  but  as  the  question  does  not  arise  I  will  not  now 
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determine  it.     I  do  not  think  the  deed  was  made  good  jimu2yT«nn. 
•and  valid  by  the  said  fortieth  section.  vatqmwnn 

But  while  I  do  not  think  the  deed  was  valid  to  pass  title,  DonLuy. 
fitill  the  equitable  title  or  interest  in  the  land,  subject 
to  the  right  of  redemption,  had  not  been  extinguished, 
but  was  in  existence  at  the  adoption  of  the  Code  of  1868, 
tind  when  it  took  effect ;  and  it  was  competent  for  the 
Legislature,  even  though  the  act  of  1866  could  properly 
be  construed  as  leaving  Kelly  and  Wyatt  without  remedy, 
to  provide  a  remedy  by  which  they  could  obtain  a  good 
deed  for  the  one  hundred  and  ten  acres.  Cooley's  Con. 
Lim.,  pages  last  cited.  And  the  thirty-first  chapter  of 
the  Code  of  1868  does  provide  a  remedy  in  the  fortieth 
tind  other  sections  thereof:  but  the  last  clause  of  the 
twenty-fourth  section  of  that  chapter  provides,  in  effect, 
that  no  deed  shall  be  made  where  the  sale  occurred  more 
than  five  years  prior  to  the  passage  of  the  Code,  unless 
made  within  two  years  from  such  passage.  The  two 
years  had  not  expired  at  the  date  of  the  decree,  and  in  fact 
only  a  small  part  of  it.  At  the  date  of  the  decree,  there- 
fore, Wyatt  and  Kelly  had  an  equitable  right  to  one  hun- 
dred and  ten' acres  of  the  land,  and  the  right  to  proceed, 
at  once,  to  obtain  a  deed  therefor,  according  to  the  pro- 
visions of  the  Code;  but  the  owners,  their  heirs  or  as- 
^gns,  had  at  the  same  time  the  right  to  redeem  at  any 
time  before  the  deed  was  made.  And  it  was  error  in  the 
court,  as  the  case  now  appears,  to  make  the  decree  of  par- 
tition ot  the  land  at  the  date  of  the  decree,  unless  prior 
to  the  making  of  the  decree  the  land  had  been  redeemed, 
in  the  manner  prescribed  by  law,  which  does  not  appear 
to  have  been  done.  If  Wyatt  and  Kelly  do  not  show 
that  they  properly  procured  a  proper  and  sufficient  deed 
for  the  one  hundred  and  ten  acres  within  two  years  from 
the  29th  day  of  December,  1868,  the  date  of  the  passage 
of  the  Code,  then  it  must  be  considered,  and  held,  that 
their  equitable  right  or  interest  had  been  extinguished. 
I  think  it  entirely  competent  for  the  Legislature,  iri 
such  cases,  by  subsequent  law,  to  fix  a  time  within  which 
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jwiwun?T«nu.  Purchasers  at  tax  sales  shall  obtaiu  their  deeds.  Pub- 
F  oemn  ^^^  policy  evidently  requires  that  such  authority  dhoold 
Ponniur.  ®xist,  and  I  don't  see  that  a  proper  exercise  of  it  vio- 
lates any  constitutional  inhibition.  If  Wyatt  and  Kel- 
ly establish,  properly ^  that  such  deed  as  I  have  indi- 
cat^^  for  one  hundred  and  ten  acres,  was  made  to  them 
within  the  two  years  last  stated,  and  has  been  recorded 
according  to  law,  then  they  are  entitled  to  the  one  hun- 
dred and  ten  acres  of  land  conveyed  by  such  deed,  un- 
less sufficient  cause  be  shown  to  the  contrary.  It  is  evi- 
dent that  the  whole  record  of  the  case  has  not  been 
brought  betore  this  Court.  The  parties  seem  to  have 
considered  that  there  was  no  other  question  in  the  case 
but  that  involved  by  the  tax  claim.  The  court  in  its- 
decree  determines  that  the  land  in  the  bill  mentioned  is 
owned  as  follows,  to-wit :  five-ninths  of  one  mpiety  by 
John  MoConihay,  and  four-ninths  by  the  heirs  of  Shrews- 
burj'  and  Dickinson,  one-half  of  the  other  moiety  by 
the  assigns  of  William  and  Andrew  F.  Donnally,  and 
one-half  of  the  other  moiety  by  the  heirs  of  William 
Forqueran  and  directs  partition  accordingly.  This  de- 
scription of  the  owners  and  the  parties  among  whom 
partition  shall  be  made  is  not  sufficiently  specific.  The 
court  in  directing  partition  of  lands,  should,  ordinarily, 
ascertain  in  the  decree  the  names  of  the  owner  or  per- 
sons, to  whom  any  part  is  to  be  assigned,  where  they 
are  not  unknown.  There  is  nothing  in  th^  record  here 
showing  who  are  the  heirs  of  Shrewsbury  or  Dickinson^ 
or  who  are  the  a&signees  of  William  and  Andrew  F.  Don- 
nally. "The  petition  of  John  McConihay  and  the  heirs 
of  Joel  Shi'ewsbury  and  the  heirs  of  William  Dickinson," 
mentioned  in  the  decree,  is  not  copied  into  the  record, 
and  as  the  record  stands,  I  cannot  ascertain  whether  the 
proper  parties  are  before  the  court,  in  a  proper  manner^ 
or  among  what  parties  partition  should  be  made  of  the 
land  in  the  bill  mentioned,  should  Wyatt  and  Kelly  be 
excluded,  or  denied  any  right.  Under  the  circumstances 
and  as  the  decree  must  be  reversed  for  the  error  in  rela- 
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that  any  other  questions  should  now  be  determined,  es-' 


tion  to  Wyatt  and  Kelly,  it  is  perhaps  not  necessary  j»nii?3^Term. 


Forqueran. 

pecially,  when  no  question  is  made  by  counsel  and  no    DonnaUy. 
investigation  or  determination,  of  any  other  questions 
are  desired  at  this  time  by  any  of  the  parties  or  their 
counsel. 

For  the  foregoing  reasons  the  decree  of  the  cir- 
cuit court  of  the  county  of  Kanawha  rendered  in  this 
caufie  on  the  16th  day  of  April  1869  must  be  reversed 
and  annulled  and  the  appellants  recover  against  the  ap- 
pellee their  costs  about  the  prosecution  of  their  appeal 
in  this  Court  expended.  And  this  Court  proceeding  to 
make  such  decree  as  th^  court  below  should  have  made 
the  cause  must  be  remanded  to  the  circuit  court  of  the 
county  of  Kanawha  for  further  proceedings  therein  to 
be  had^  according  to  the  principles  determined  in  this 
opinion  and  the  rules  governing  courts  of  equity  in 
such  cases ;  and  leave  is  given  the  plaintiff  to  file  a  re- 
plication to  the  answer  of  the  defendants  Wyatt  and 
Kelly,  and  to  file  an  amended  bill  making  additiona 
parties,  if  he  shall  ask  so  to  do,  and  with  leave  to  the 
defendants  Wyatt  and  Kelly,  to  file  a  supplemental  an- 
swer if  they  shall  ask  permission  so  to  do. 

Paul  and  Moore,  Judges,  concurred. 

Hoffman,  Judge,  expressed  no  opinion  in  conse- 
quence of  certain  references  to  him  in  the  foregoing 
opinion. 

Decree  Reversed  and  Suit  Remanded. 
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HiNCHMAN,   AdMB.  V.  BaLLABD,  AdMB. 

February  28, 1874. 

I.  When  the  court  erroneously  makes  an  order  that  unless  a  person 
who  is  not  a  party  to  the  bill,  is  so  made,  within  thirty  days  fW>m 
the  date  of  the  order,  by  amended  bill,  that  the  plaintiff's  bill 
should  stand  dismissed,  with  costs  to  the  defendants,  without  prej- 
udice to  any  other  suit,  &c^  and  the  plaintiffs  £uled  to  make  such 
party  a  defendant  by  amended  bill,  or  otherwise,  within  the  thirty 
days  or  afterwards.  And  the  defendants  afterwards,  and  after  the 
thirty  days  had  expired  and  before  any  other  action  was  taken  in 
the  cause  by  the  court,  or  any  of  the  parties  appeared  in  court  and 
asked  and  obtained  leave  of  the  court,  without  objection,  to  file  a 
cross  bill  in  the  cause,  against  the  plaintifb  in  the  original  billt 
and,  in  pursuance  of  such  leave,  did  file  such  cross  bill,  to  which 
the  defendants  filed  their  answers  and  plaintiffs  and  defendants 
afterwards  took  and  filed  the  depositions  of  various  witnesses  in 
support  of  their  pretentions  in  the  original  cause,  and  various 
orders  and  decrees  were  afterwards  made  by  the  court  in  the  pro- 
ceedings, on  both  the  original  and  cross  bills,  including  the  decree 
adjudicating  the  principles  of  both  causes  from  which  the  appeal 
is  taken  as  though  said  order  of  conditional  dismissal  had  never 
been  made,  without  objection  being  made  or  taken,  by  the  court 
or  any  of  the  parties  to  the  cause,  proceeding  further  in  the  cause* 
at  any  time,  after  the  expiration  of  the  said  thirty  days:  It  is  too 
late  for  the  appellants,  who  were  defendants  below,  to  be  heard  in 
the  appellate  court,  to  object  that  the  original  cause  at  and  after 
the  expiration  of  the  thirty  days  from  the  date  of  said  order  of 
conditional  dismissal  become,  and  was,  dismissed  by  virtue  of  such 
order,  and  that  all  subsequent  proceedings  of  the  court  in  the 
causes,  were,  in  consequence  thereof,  irregular  and  inoperative  or 
void.  In  such  case  the  appellate  court  will  ordinarily  consider 
that  the  causes  were  proceeded  with  by  the  court  by  consent  of 
parties. 
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n.  I£  in  the  case  above  stated,  the  person  so  directed  to  be  made  a  .     ^^^^ 

party  to  the  original  cause,  was  a  necessary  and  proper  party 

thereto,  under  the  circumstances  above  stated,  the  appellate  court 
will  not  reverse  and  set  aside  the  decree  ot  the  court  below  adjudi* 
eating  the  principles  of  the  cause,  because  of  such  conditional 
order  of  dismissal  and  give  ftill  effect  thereto ;  but  in  such  case 
the  appellate  court  will  ordinarily  reverse  the  decree  appealed 
from,,  and  direct  such  person  to  be  made  a  party,  and  the  cause  to 
be  proceeded  with,  as  though  such  conditional  order  of  dismissal 
had  never  been  made. 

III.  A  copy  of  an  order  of  the  county  court  of  Alleghany  county 
Commonwealth  of  Virginia,  attested  by  the  clerk  of  such  court, 
may  be  received  and  read  as  evidence  in  lieu  of  the  original,  by 
the  courts  of  this  State,  under  the  provisions  of  the  act  of  the  Leg- 
islature of  1866,  upon  that  subject,  which  is  incorporated  into  the 
Code  of  this  State,  of  1868,  in  sections  five,  six  and  seven  of  chapter 
one  hundred  and  thirty. 

IV.  A  copy  of  such  order,  so  attested,  is  proper  evidence  of  the  ap* 
pointment,  by  the  county  court  of  said  Alleghany  county,  of  a 
committee  of  an  insane  person. 

y.  When  a  demurrer  is  filed  to  a  bill  and  the  court  proceeds  to  adjudicatei 
and  does  adjudicate,  the  principles  of  the  cause,  in  favor  of  the  plain- 
tifl;  without  first  acting  pro  forma  upon  the  demurrer,  it  will  be  con- 
sidered that  the  court  in  rendering  the  decree  adjudicating  the  prin- 
ciples of  the  cause  considered  the  sufiSciency  of  the  bill,  and  sub- 
stantially overruled  the  demurrer  thereto,  and  this  Court  will  not 
reverse  the  decree,  adjudicating  the  principles  of  the  cause,  for  this 
cause  alone. 

YI.  L.  by  contract  in  writing,  under  seal  eiecuted  by  him,  and  J.  and 
U.  sells  to  J.  and  H.  several  tracts  of  land  for  a  stipulated  price  to 
be  paid  by  J.  and  U.  to  L.  at  stated  times;  and  under  and  by  vir- 
tue of  the  contract  of  sale.  J.  and  H.  are  put  in  actual  possession 
of  the  lands  by  L.  and  J.  and  H.  in  pursuance  of  such  contract* 
pay  a  large  amount  of  the  purchase  money,  but  not  all  of  it,  and 
it  is  applied  in  discharge  of  purchase  money  liens  existing  against 
part  of  the  land.  Afterwards,  and  while  J.  and  H.  are  in  posses- 
sion of  the  land  under  such  contract,  and  before  all  the  purchase 
money  is  paid  by  J.  and  H.,  L.  P.  H.  is  appointed  committee  of  L., 
who  is  then  insane,  by  the  county  court.  After  his  appointment 
as  committee,  L.  P.  H.  filed  a  bill  in  the  circuit  court  of  the  county 
where  the  land  was  situated  against  J.  and  H.  and  others,  to  re- 
scind and  annul  said  contract  of  sale,  upon  the  ground  that  L.,  at 
the  time  of  its  execution,  was  insane.  Afterwards,  and  while  the 
suit  was  pending,  L.  P.  H.,  committee,  and  J.  and  H.  executed 
20 
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1874.  a  paper  writing  in  these  words,  to-wit:    "This  article  of  agree* 

JamiaryTirm  ^^^^  ^^^  ^^^  entered  into  this  the  29th  day  of  March,  1861,  l)e. 
tween  Lewis  P.  Hollo  way,  committee  of  D.  B.  Layne,  of  the  one 
part  and  William  Hinohman,  Jr.,  and  Thomas  Johnson,  of  the 
other  part,  witnesseth:  That  the  said  Lewis  P.  Holloway  pledges 
himself  to  come  to  the  house  of  the  said  Thomas  Johnson  on  the 
13th  day  of  April,  1861,  for  the  puqiose  of  consummating  a  com- 
promise in  a  suit  in  chancery,  instituted  in  the  circuit  court  of 
Monroe  county,  in  which  said  Holloway  is  plaintiff  and  the  said 
Hinchman  and  Johnson  are  defendants,  upon  the  following  terms 
here  agreed  upon,  to- wit :  That  the  said  Lewis  P.  Holloway  hinds 
himself  to  pay  to  said  Johnson  and  Hinchman  the  amount  of 
money  they  have  paid  John  Echols  for  land  bought  of  D.  B. 
Layne,  with  interest  from  the  time  of  said  payment  until  all  is  re- 
funded by  said  Holloway;  and  said  Holloway  is  to  return  them* 
the  said  Hinchman  and  Johnson's  bonds  given  to  said  Layne  for 
purchase  money  of  said  land ;  and  the  said  Holloway  is  to  pay  said 
Johnson  and  Hinchman's  lawyer's  fee,  amounting  to  $200,  and  is- 
to  dismiss  the  said  suit  upon  the  terms,  to-wit :  that  each  party  is 
to  pay  his  own  costs  in  said  suit.  The  said  Johnson  and  Hincb- 
man  are  to  pay  to  the  said  Holloway  rent  for  the  said  land  during- 
the  time  they  occupied  it,  and  the  said  Johnson  and  Hinchman  are- 
to  have  possession  of  said  land  until  Christmas,  and  have  the  priv- 
ilege of  moving  their  grain,  &c^  and  are  to  pay  said  Holloway  for 
the  com  and  oats  they  sow  and  raise  this  season,  the  usual  grain 
rent;  and  the  said  Holloway  is  to  pay  the  said  Johnson  and  Hincb- 
man  for  the  improvements  they  have  made  upon  said  land,  and  if 
they  cannot  agree  as  to  the  value  of  said  improvements,  they  are 
to  choose  disinterested  persons  to  value  the  same.  The  said  Hol- 
loway is  to  take  for  the  rent  ot  the  islands  rented  by  the  said 
Hinchman  and  Johnson  the'usual  grain  rent  or  the  rent  that  John- 
son and  Hinchman  are  to  get  for  ^same.  Witness  the  following 
signatures  and  seals : 
(Signed.)  Licwia  P.  Holloway,  Com.,        (Seal.) 

Thomas  Johnson,  (Seal.) 

William  Hinchman,  Jr.,  (Seal.) 

L.  P.  H.  died  after  the  date  of  this  agreement  without  ever  having 
done  any  act  towards  consummating  the  same.  L.  also  died  in* 
sane.  J.  and  H.  continued  in  the  possession  of  the  lands  as  before. 
J.  and  H.  never  saw  ii.  P.  H.  after  the  date  of  said  agreement. 
After  the  death  of  Xi.  P.  H.  and  L.,  and  in  October,  1866,  J.  and 
H.,  still  in  the  possession  of  said  lands  and  without  having  actu- 
ally performed  any  part  of  said  agreement,  filed  their  bill,  in  the 
circuit  court  of  the  county  of  Monroe,  in  this  State,  where  the 
lands  are  situated,  against  the  personal  representative  and  legal 
heirs  of  L.,  &c.,  for  the  specific  execution  of  said  agreement  of 
compromise;  and  the  bill  does  not  allege  that  L.  was  Insane  at  the 
date  of  the  contract  by  him  to  plaintifQs — Held  : 
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1.  Th$i  Af  the  said  agreement  of  compromise,  if  it  were  complete        ^^\ 

and  fioal  and  carried  into  effect,  would  change  the  nature  and — ^^ - 

condition  of  the  estate  of  L.  (the  insane  person),  L.  H.  P.,  as 
committee  had  no  authority  to  make  the  same,  so  as  to  hind 
tibe  pewotiftl  representative  and  legal  heirs  of  L.  without  the 
approhation  or  direction  of  the  court  hj  whidi  he  was  ap- 
pointed conmiittee,  or  of  some  other  court  having  jurisdiction 
of  the  subject. 

2.  That  as  the  said  agreement  of  compromise  was  made  by  the 

committee  without  the  approval  or  direction  of  the  court  by 
which  he  was  appointed,  or  of  any  court  having  jurisdiction 
of  the  subject,  a  court  of  equity  will  not  decree  a  specific  exe- 
cution thereof,  as  against  the  personal  representatives  and 
legal  heirs  of  L.,  unless  it  appears  to  the  satisfaction  of  the 
court  that  the  agreement  was  beneficial  and  advantageous  to 
L.  or  his  estate. 

8.  Although  a  committee  of  an  insane  person  may  sue  to  set  aside 
a  deed  or  contract  of  the  insane  person,  touching  his  estate, 
made  prior  to  the  time  he  was  appointed  committee,  upon  the 
ground  that  such  insane  person  was  insane  at  the  time 
of  making  such  deed  or  contract  of  sale:  Still  if  the  com- 
mittee does  bring  such  suit,  and,  while  the  suit  is  pending,  he 
makes  an  agreement  of  oompromise  with  the  defendant, 
which,  if  carried  into  effect,  will  change  the  nature  and  con- 
dition of  the  estate  of  the  insane  person,  without  the  direc- 
tion or  approval  of  the  court  having  jurisdiction  of  the  sub- 
ject, a  court  of  equity  will  not  in  another  suit,  decree  specific 
performance  of  such  agreement  of  compromise  against  the 
personal  representatives  and  legal  heirs  of  the  insane  person, 
unless  it  appears  that  the  insane  person  was  insane  at  the  time 
of  the  making  of  the  deed  or  contract,  and  that  the  agree- 
ment of  compromise  was  beneficial  and  not  injurious  to  the 
insane  person  or  his  estate. 

4.  Generally,  the  conduct  and  acts  of  a  committee  of  an  insane 

person,  in  relation  to  the  estate  of  such  insane  person,  are  sub- 
ject to  the  direction,  approval  or  disapproval  of  the  court 
having  jurisdiction  of  the  subject. 

5.  That  the  fact  that  the  committee  of  an  insane  person  is  author- 

ised by  law  to  sue  and  be  sued,  touching  the  estate  of  such 
insane  person,  does  not,  in  and  of  itself^  authorize  the  com- 
mittee to  compromise  a  suit  brought  by  him,  so  as  to  change- 
the  nature  and  condition  of  the  estate  of  the  insane  person. 

6.  It  appearing  in  this  case,  that  L.  at  the  time  he  made  the  con-^ 

tract  of  sale  of  the  lands  was  sufSciently  sane  to  make  the  con* 
tract,  and  that  the  contract  was  beneficial  to  his  interests,  and 
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1874.  it  not  appearing  that  the  contract  of  sale  is  invalid,  for  any 

1  cause,  or  that  the  agreement  of  compromise  was  beneficial  to 

the  interest  ot  L.,  (the  insane  person), /or  these  reasons  alone^ 
a  court  of  equity  ought  to  refuse  to  decree  specific  execution 
of  the  agreement  of  compromise,  (if  it  were  complete  and  final 
on  its  face),  against  the  personal  representative  and  legal  heirs 
of  L. 

7.  The  said  agreement  of  compromise,  if  it  were  not  otherwise  ob- 

jectionable, is  not  such  a  final,  completed  contract,  as  a  court 
of  equity  will  enforce,  by  decree  of  specific  performance. 

8.  It  appearing  that  L.  had  purchased  from  T.  the  larger  part  o 

the  land  sold  by  him  to  J.  and  H.  (the  plaintiffs  in  the  origi- 
nal bill),  and  that,  at  the  time  of  the  sale  from  L.  to  J.  and  H. 
and  afterwards,  there  was  a  large  amount  of  purchase  money 
due  from  L.  to  T.,  on  the  land  so  purchased  by  L.  from  T., 
and  that  T.  had  never  conveyed  the  same  to  L.,  and  that  T* 
was  dead,  and  at  his  death  his  purchase  money  was  unpaid, 
and  it  not  appearing  that  the  legal  heirs  of  T.  ever  conveyed 
the  land,  it  was  error  in  the  court  below  to  decree  the  sale  of 
the  land,  so  sold  by  T.  to  L.  without  the  personal  representa- 
tive and  legal  heirs  of  T.  being  made  parties  to  the  cause  and 
regularly  brought  before  the  court  by  proper  process. 

9.  It  was  not  error  in  the  court  below  to  allow  the  personal  repre- 

sentative and  heirs  of  L.  to  file  a  cross-bill,  in  the  original 
cause  of  J.  and  H.  aforesaid,  asking  the  court  to  confirm  the 
original  contract  of  L.  with  J.  and  H.  for  the  sale  of  the  land, 
and  to  sell  the  land  to  pay  the  unpaid  purchase  money,  due 
the  estate  of  L.  deceased;  but  the  personal  representative  and 
legal  heirs  of  said  T.  deceased,  as  well  as  all  other  parties  in 
interest,  should  be  made  parties  thereto. 

An  appeal  from  adecree  of  the  circuit  court  of  Monroe 
county,  by  the  respondents  in  a  suit  in  chancery  pending 
in  said  court,  wherein  John  Hinchman,  in  his  own  right 
and  as  administrator  of  William  Hiuchman,  Jr.,  deceased, 
Andrew  Hinchman,  Mary  Hinchman,  Thomas  Johnson 
and  Minerva,  his  wife,  Andrew  A,  Miller,  James  Miller, 
Elizabeth  B.  Miller,  George  Miller,  Samuel  W,  Beard, 
and  Sarah,  his  wife,  George  W.  Poage  and  Cornelia  A., 
his  wife,  William  B.  Johnson  and  Agnes,  his  wife,  and 
T.  A.  George  and  Mary  S.,  his  wife,  were  complainants, 
and  Lewis  Ballard,  sheriff  of  said  Monroe  county,  and  as 
such  administrator  of  Douglas  B.  Layne,  deceased,  Ann 
B*  Layne,  John  J.  Paxton  and  Eliza,  his  wife,  Orville 
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T.  Bodgers  and  Elmira^  his  wife,  William  B.  Sprowl  and  jgnJl^Term. 
Catharine  S.,  his  wife,  Robert  A.  Dickson  and  J.  Emma,'"^^^^^,^^^ 
his  wife,  Marietta  Layne,  Mary  D.  Layne,  Thomas  G.     ^^-^ 
Alderson,  Sarah  Davis,  Charles,  L.  Davis,  Lewis  Davis,  ^•^^^*™'- 
Sidney  Davis,  Mary  Davis  and  Lock  Davis,  were  re- 
spondents.   The  decree  from  which  the  appeal  was  taken 
was  pronounced  on  the  8lh  day  of  August,  1871,  by  the 
Hon.  Joseph  M.  McWhorter,  judge  of  the  said  circuit 
court. 

The  opinion  of  ^he  court  contains  a  sufficient  state- 
ment of  the  facts  and  pleadings,  and  of  the  statutes  there- 
in referred  to. 

William  Skeen,  of  Virginia,  Caperton  &,  Patton  and 
Ja$ne8  W.  Davis  for  the  appellants. 

Samuel  Price  for  the  appellees. 

Haymond,  President: 

This  cause  was  commenced  in  the  circuit  court  of  the 
county  of  Monroe  in  October,  1866,  and  the  bill  therein 
was  filed   at  November  rules  of  that  year.     The  bill 
alleges  thai  on  the  3d  day  of  March,  1859,  Thomas  John- 
son and  William  Hinchman,  Jr.,  purchased  of  Douglas 
B.  Layne  three  tracts  of  land,  two  of  them  called  islands, 
one  of  which  Layne  purchased  of  General  A.  W.  G.  Davis, 
and  the  other  of  Col.  John  Alderson,  and  both  together 
containing  thirty-five  acres;  the  third  tract  containing 
four  hundred  and  fourteen  acres,  more  or  less,  which 
Layne   purchased  from  Doctor  Taylor,  of  Rockbridge 
county,  and  that  Layne  was  to  make  them  a  good  title 
by  the  first  of  December  thereafter,  but  he  was  only  to 
make  such  title  to  the  islands  as  was  vested  in  him ;   that 
afterwards,  on  the  23d  day  of  November,  1859,  Layne  as- 
signed a  copy  of  the  title  bond  of  Davis  and  Alderson  to 
Johnson  and  Hinchman,  Jr.     The  copy  of  the  title  bond, 
with  the  assignment  thereon  by  Layne,  is  filed  with  the 
bill,  marked  "No.  2 :"    That  a  deed  of  conveyance  was 
made  by  Colonel  John  Alderson  to  Johnson  and  Hinch- 
man for  the  lot  which  he  was  to  convey,  and  is  of  record 
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jMnl^^erm.^^  ^^^  county  of  Moiiroe ;    that  no  deed  was  ever  made 
~by  Davis  and  Alderson,  the  former  of  whom  has  died, 


^^''  leaving  several  legal  heirs,  who  are  named,  and  who  are 
^^"^^'^^'"•made  defendants  to  the  bill;  that  no  title  was  or  has 
been  made  for  the  tract  of  four  hundred  and  fourteen 
acres ;  that  Johnson  and  Hinchman  were  to  pay  $6fiO0 
by  the  first  of  December,  1859,  and  |6,000  in  annual  in- 
stalments of  ^f  1,000,  the  whole  to  draw  interest  from  the 
first  day  of  December,  1860,  for  the  lands;  that  the  first 
16000  was  paid  according  to  contract ;  and  that  sometime 
after  the  purchase,  the  county  court  of  Alleghany 
county,  Virginia,  appointed  a  committee  for  the  said 
Layne  upon  the  ground  that  he  had  lost  his  mind,  and 
was  no  longer  capable  of  taking  care  of  his  person  and 
property;  that  on  the  4th  day  of  September,  1860,  the  com- 
mittee, Lewis  P.  Holloway,  instituted  suit  in  the  circuit 
court  of  Monroe  county,  against  Hinchman  and  John- 
son, alleging  in  his  bill  that  Layne  was  imbecile  when 
the  contract  was  made — incapable  of  making  a  contract, 
and  that  the  lands  had  been  sold  at  a  price  greatly  be- 
low their  value,  and  asking  for  a  recision  of  the  contract; 
that  Hinchman  and  Johnson  answered  the  bill,  denying 
the  material  allegations  thereof,  and  many  depositions 
were  taken  in  the  cause ;  that  in  this  attitude  of  the 
cause,  Holloway,  the  committee,  and  Johnson  and  Hinch- 
man compromised  the  suit,  and  agreed  to  recind  the  con- 
tract, restoring  the  parties  to  their  original  positions* 
A  copy  of  this  contract,  marked  No.  4,  and  a  copy  of  the 
original  contract  are  alleged  to  be  filed  with  the  bill ; 
that  by  the  compromise,  Holloway,  as  committee,  was 
to  refund  the  money  that  was  paid,  with  its  interest;  the 
outstanding  bonds  were  to  be  returned,  and  Holloway 
was  to  pay  a  lawyer^s  fee  of  |200 ;  to  dismiss  the  suit,  each 
party  paying  his  own  costs ;  that  Johnson  and  Hinchman 
were  to  pay  rent  for  the  land  during  the  time  they  occu- 
pied the  property,  and  were  to  have  possession  of  the 
land  until  Christmas  next  thereaft;er;  that  Holloway 
was  to  pay  for  improvements ;  that  if  the  parties  could 
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not  agree  upon  the  adjustment^  they  were  to  refer  the  j»nii2ryTerm. 
subject  in  dispute  to  arbitrators^  and  he  (Holloway)  Hincbnum" 
was  to  come  to  Monroe  county  before  Christmas  and  -^^^m 
have  the  adjustment  made;  that  Holloway  failed  to^***^'^*"- 
come^  and  Johnson  and  Hinchman  selected  two  of  their 
respectable  neighbors,  Geoi^e  W.  Swope  and  Charles  R. 
Hines,  who  examined  the  improvements  and  estimated 
the  rents,  and  made  a  report,  which  is  alleged  to  be  filed 
with  the  bill,  marked  "No.  5."  The  bill  also  alleges  that 
Holloway  and  Layne  have  both  died  since  the  making 
i^f  the  compromise,  and  that  the  estate  of  Layne  has  been 
committed  to  Lewis  Ballard,  sheriff  of  Monroe  county, 
for  administration;  that  the  suit  brought  by  Hollo- 
way, committee,  has  been  discontinued;  that  William 
Hinchman,  Jr..  died  intestate,  unmarried  and  without 
diild  or  children,  leaving  his  fEither  William  Hinchman, 
his  heir  at  law,  and  that  William  Hinchman,  the  &ther, 
has  since  died  intestate,  leaving  a  widow  and  divers  chil- 
dren and  legal  heirs,  who  are  named,  and  that  plain- 
tiff John  Hinchman,  is  administrator  of  William  Hinch- 
man, Jr.,  deceased.  It  is  also  alleged  that  Layne  died 
intestate,  leaving  a  widow,  Ann  B.  Layne,  and  several 
children  and  legal  heirs,  and  that  Layne  lefl  no  personal 
estate  in  West  Virginia ;  and  that  none  will  likely  come 
into  the  hands  of  his  administrator.  The  administrator 
of  Layne,  his  widow  and  legal  heirs  are  made  defend- 
ants, and  the  bill  prays  that  the  contract  of  compromise 
made  with  Holloway,  the  committee,  be  enforced; 
that  the  lands  be  restored  to  the  heirs  of  Layne,  deceased, 
and  they  be  required  to  pay  back  the  purchase  money 
which  Hinchman  and  Johnson  paid  Layne,  and  that 
the  same  may  be  charged  upon  the  lands;  that  Hinch- 
man and  Johnson  may  be  paid  for  improvements  and 
charged  rents,  as  set  forth  in  the  contract  of  compromise, 
and  that  they  be  allowed  credit  for  the  $200  counsel  fee ; 
and  the  bill  also  contains  a  prayer  for  general  relief^  &c. 
It  is  alleged  in  the  bill  that  the  widow  and  all  the 
legal  heirs  of  Layne,  deceased,  reside  out  of  this  State. 
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j»iiairy*T6rm.     J-   M*   Bymside,  as  guardian  ad  litem  for  Mary  D. 

Ftnchmft'^r^J^yp^  ^^^  ^^^  Other  ia&iit  defendauts^  filed  an  answer, 

^^'■'     which  is  in  the  usual  form,  requiring  proof  of  all  the 

Baiiain,  Admr.  gUggations  in  the  bill.     At  December  rules  1866  a  decree 

nifd  was  entered  against  the  adult  defendants. 

At  January  rules,  1867,  the  bill  was  ordered  to  be 
taken  for  confessed  as  to  adult  defendants,  and  the  cause 
set  down  for  hearing  by  the  complainant's  counsel. 

On  the  25th  day  of  April,  1867,  a  decree  was  made  id 
the  cause,  by  the  court,  before  any  depositions  were 
taken  or  evidence  filed,,  other  than  the  exhibits,  so  &r  as 
they  were  evidence,  and  the  cause  was  referred  to  a  mas- 
ter commissioner  to  take  an  account.  In  this  decree, 
among  other  things,  it  is  recited  that  ''Sarah  Miller,  the 
wife  of  A.  A.  Miller,  having  departed  this  life  leaving 
the  following  children  and  heirs  at  law,  to-wit :  James 
Miller,  Elizabeth  B.  Miller,  and  Greorge  Miller,  upon 
whose  motion  this  cause  is  revived  in  their  name,  and 
more  than  two  months  having  elapsed  since  the  filing  of 
the  plaintifi^s  bill,  and  service  of  the  subpoena  upon  the 
defendants  Lewis  Ballard,  sheriff  of  this  county,  and  as 
such  administrator  of  Douglas  B.  Layne,  deceased, 
Thomas  G.  Alderson,  Sarah  Davis,  and  Charles  L. 
Davis,  who  failing  to  appear  and  answer  the  bill,  the 
same  is  taken  for  confessed  as  to  them,  and  the  order  of 
publication  taken  at  rules  against  the  defendants,  Ann 
B.  Layne,  John  J.  Paxton  and  his  wife,  Orville  T.  Rod« 
gers  and  his  wife,  William  B.  Sprowl  and  his  wife,  J. 
Emma  Layne  and  Marietta  Layne,  and  they  still  failing 
to  answer,  the  cause  is  set  down  for  hearing  as  to  them, 
upon  such  evidence  as  the  plaintiffs  offered,  and  the 
cause  coming  on  to  be  heard  upon  the  bill,  answer  of 
the  in&nt  defendants,  by  their  guardian  ad  Zi^em,  exhibits 
and  ai^uments  of  counsel :  Upon  consideration  where- 
of, &q:' 

Afterwards,  on  the  8th  of  July,  1867,  the  court  made 
this  decree  in  the  cause  to- wit:  ''On  the  petition  of 
Lewis  Ballard,  sheriff  of  Monroe  county,  and  as  such 
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administrator  of  D.  B.  Layne,  deceased,  and  others,  and  jani2y  Term, 
for  reasons  satisiactory   to   the  court,   it  is  adjudged,    Hinchmao, 
ordered  and  decreed,  that  the  decree  rendered  in  this     -^^J*'" 
cause,  at  the  April  term,  1867,  of  this  court,  be  set  aside  ^"'^•^*^'' 
and  annulled,  and  this  cause  be  re-opened  and  re-heard, 
with  leave  to  the  defendants,  or  either  of  them,  to  file 
their  answers  within  thirty  days^  and  otherwise  defend 
this  suit,  as  they  may  deem  advisable.'^ 

Oo  the  19th  of  September,  1867,  the  widow  and  adult 
heirs  of  T^ayne,  deceased,  with  leave  of  the  court,  filed 
their  answer  to  the  bill,  to  which  the  plaintiffs  replied 
generally^  This  answer  admits  the  sale  of  the  lands  on 
the  3d  day  of  March,  1859,  as  charged  in  the  bill,  and 
that  respondents  suppose  the  six  thousand  dollars  was 
paid  as  charged  in  the  bill,  but  they  have  no  personal 
koowlcdgf  of  the  fact.  These  respondents  also  say  that 
"they  suppose  and  believe  that  Lewis  P.  HoUoway,  who 
was  appointed  a  comi^Utee  for  their  ancestor,  D.  B. 
Layne,  made  the  compromise  as  is  alleged  in  the  bill/' 
But  thty  deny  that  9olloway  had  the  right  or  authority, 
to  pakf  the  compromise  made  by  him  with  Johpson  and 
Hiochinan,  and  insist  that  to  make  such  a  compromise 
was  not  within  the  sc-ope  and  authority  of  the  ofiice  of 
Holloway  as  such  committee,  and  that  in  making  it  he 
transcended  his  authority^  and  thut  the  alleged  compro- 
mise is  upequal  and  ux^ustyand  ought  not  to  be  enforced 
by  a  court  of  conscienc-e.  They  deny  that  the  assess- 
ment valuation^  made  by  Swope  ^nd  Hines,  filed  by 
plaintiffs  with  their  bill,  is  binding  on  them,  it  being 
€x  parte.  And  they  insist  that  Johnson  and  Hinchman 
having  elected  to  make  a  contract  of  purchase  "from  an 
imbecile  and  weak-minded  man,  they  should  be  com- 
pelled to  abide  by  the  same,  and  that  the  contract  of 
sale,  as  originally  made,  should  be  confirmed  and  exe- 
cute; but  that  if  Johnson  and  Hinchman  persist  in 
asserting  that  layne  was'^  lunatic  or  weak  and  imbecile 
whem  the  contract  was  made,  and  the  contract  of  com- 
promise diottld  be  confirmed,  that,  th^n,  they  should  not 
21 
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januiry^Term.^^  allowcd  for  the  SIX  thousaiid  dolkrs  paid.    The  an- 

HinchmaD    ®^^^^  concludcs  by  praying  substantially  that  the  alleged 

Admr.,     compromise  be  adjudged  null  and  void,  or  unequal,  and 

BaUarci;Admr.^|j^(.  ^jjg  contract  of  March  3d,  1859,  be  specifically,  and 

specially  executed. 

On  the  30th  day  of  November,  1867,  the  court  made 
a  decree  in  this  cause,  as  follows,  to-wit:  "It  appearing 
to  the  court  that  in  order  to  a  proper  decision  of  this 
cause,  that  the  personal  representative  of  Lewis  P.  Hol- 
loway,  deceased,  late  committee  of  Douglas  B.  Layne, 
deceased,  and  also  the  securities  of  said  HoUoway,  as 
such  committee,  should  be  represented  in  this  suit,  it  is 
adjudged  and  decreed,  that  the  plaintiffs  amend  their 
bill  in  this  particular,  so  as  to  ascertain  and  make  all 
the  above  named  persons  party  defendants  to  this  suit/' 

On  the  29th  day  of  April,  1868,  the  court,  by  decree, 
without  deciding  any  questions  presented  in  the  cause, 
referred  the  cause  to  master  commissioner,  Alfred  Phil- 
lips, to  take  an  account,  as  therein  specified. 

On  the  28th  day  of  November,  1868,  Lewis  Ballard, 
sheriff*,  administrator,  &c.,  appeared  in  court  and  filed  a 
demurrer  to  the  bill  and  the  plaintiffs  joined  thereinf 
and  Ballard  also  filed  his  answer  to  which  the  plaintiffis 
replied  generally.  Ballard,  in  his  answer,  says  that  he 
never  knew  Douglas  B.  Layne,  and  cannot  say  whether 
he  was  sane  or  not;  that  he  never  knew  Lewis  P. 
Holloway,  and  he  has  no  knowledge  that  Holloway  was 
the  committee  of  Layne,  nor  does  he  know  that  Layne 
was  declared  a  lunatic ;  that  he  knows  but  little  about 
the  facts  of  the  case,  except  what  the  papers  in  the  cause 
show ;  that  he  believes  it  would  be  to  the  interest  of 
the  estate,  which  he  represents  to  have  the  sale  by  Layne 
to  Hinchman  and  Johnson  confirmed,  and  that  he  thinks 
the  equity  of  the  case  requires  such  decree. 

On  the  2nd  day  of  December,  1868,  the  court  made  a 
decree  reciting,  that  on  that  day  the  cause  again  came 
on  to  be  heard  upon  the  papers  formerly  read,  and  the 
report  of  master  commissioner   Alfred  Phillips,  made 
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pursuant  to  a  previous  order  of  the  court,  and  the   ex-  januiJ?T«nn. 
ceptions  filed  thereto,  by  the  defendant's  counsel,  and   Hinchm«n — 
was  argued  by  counsel :     It  appearing  to  the  court  that      ^^^^ 
the  decree  of  the  30th  day  of  November,  1867,  requir-^***^'  '^*^- 
ing  the  plaintiffs  to  amend  their  bill,  and  make  the  per- 
sonal representative  of  Holloway,  a  party  defendant  to 
the  cause,  had  not  been  complied  with,  the  court  without 
acting  en  the  report,  or  exceptions  filed  thereto,  adjudg- 
ed, ordered  and  decreed  that  unless  the  plaintiffs,  with- 
in thirty  days  from  that  date,   amend   their  bill   and 
make  the  personal  representative  of  Holloway  a  party 
defendant  to  the  suit,  ''then  the  plaintiffs'  bill  should 
stand  dismissed  out  of  this  court,  with  costs  to  the    de- 
fendants, but  without  prejudice  to  any  other  suit  which 
they  might  think  proper  to  bring  in  the  premises." 

On  the  18th  day  of  May,  1869,  the  court,  on  motion 
of  the  administrator,  widow  and  heirs  at  law  of  Layne, 
deceased,  by  an  order  made  in  the  cause,  granted  to  them 
leave  to  file  a  cross-bill  within  thirty  days,  against  the 
plaintiffs,  for  the  purpose  of  enforcing  any  rights  of  the 
defendants,  if  any  they  have,  against  the  plaintiffs. 

Afterwards,  on  the  6th  day  of  June,  1869,  a  bill,  call- 
ed in  the  record  a  cross-bill,  was  filed  in  the  clerk^s  of- 
fice and  process  issued  thereon,  but  said  bill  is  in  &ct 
more  in  the  nature  of  an  original  than  a  cross-bill.  The 
plaintiffs,  in  the  cross-bill,  set  np  the  contract  of  sale  of 
the  3rd  of  March,  1859,  and  ask  that  the  lands  be  sold 
to  pay  the  purchase  money,  &c. 

The  infiuit  defendants  to  this  cross-bill  answered  the 
same,  by  guardian  ad  litem,  on  the  16th  of  September, 
1869. 

At  the  same  time  the  adult  defendants  to  the  cross-bill 
filed  their  joint  answer  thereto.  In  this  answer  it  is  in- 
sisted "that  the  time  for  filing  a  cross-bill  had  transpired, 
there  being  a  decree  in  the  cause  which  it  was  not  in 
the  power  of  the  court  to  vacate  or  disannul,  and  which 
settled  the  principles  upon  which  a  final  decree   should 
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januj^Tenn.^®  rendered."     It  is  also  therein  objected  that  the  cross- 

HincbmaD  "^^^^  ^^y  by  law,  an  unnecessary  pleadings  and  that  the 

Admr.,     jug^ice  of  the  case  did  not  require  that  it  should  be  filed, 

Ballard,  Admr.  ^^^  g^^.  ^j^^^^  causc  pray  that  the  same  may  be  dismissed. 
The  answer  then  adopts  the  recitals  and  allegations  of 
the  original  bill,  and  re-asserts  them;  but  it  alleges- 
that  there  was  paid  of  the  purchase  money  of  the  land, 
not  only  the  $6,000,  alleged  in  the  original  bill,  but 
also  two  additional  sums,  to-wit,  $1,291.32,  and  $160,  as 
shown  by  the  report  of  commissioner  Phillips  filed  in 
the  cause.  But  no  reason  or  excuse  is  stated  why  the 
two  last  named  payments  were  not  stated  as  alleged  in 
the  oiiginal  bill.  It  also  insists  that  the  contract  of 
compromise  is  valid  and  binding,  and  that  it.  was,  and  is,, 
fair  and  just,  and  does  no  more  than  restore  Johnson  and 
Hinchman  to  the  position  which  they  occupied  before 
the  purchase  was  made,  &c. 

To  these  answers  to  the  cross-bill  a  general  replioatioa 
was  filed. 

Afterwards,  on  the  20th  day  of  May,  1870,  the  cause 
was  again  heard  upon  the  papers  formerly  read,  the  cross- 
bill, answers  thereto,  replication,  exhibits  and  arguments 
of  counsel,  report  of  commissioner  Phillips  and  excep- 
tions thereto,  and  the  court,  by  its  decree,  rescinded,  set 
aside  and  annulled  the  contract  of  sale  of  the  3rd  of 
March,  1859,  and  determined  and  decided  that  the  con- 
tract of  compromise  dated  the  29th  of  Mareh,  1861^ 
made  byHolloway,  committee,  and  Hinchman  and  John- 
son, and  filed  as  '^exhibit  4,"  should  be  carried  into  efiect. 
and  be  duly  executed.  And  the  court,  with  the  view  of 
carrying  into  effect  the  last  named  contract,  appointed 
M,  J.  Kester  a  special  commissioner  for  the  purpose,  to 
complete  the  account  directed  to  be  taken  by  the  decree 
of  April,  1867,  and  referred  the  report  of  commissioner 
Phillips,  with  the  exceptions  thereto,  to  the  special  com- 
missioner, with  authority  to  adopt  or  modify  the  same 
as  he  should  think  proper,  from  such  evidence  aa  waa 
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ihen  filed  in  the  case,  or  might  be  brought  before  him ;  jftnuJSy  Term. 
and  the  special  commissioner  was  directed  to   report  his  Hinchman 
proceedings  to  court.     The  court,  in  same  decree,  dis-     ^^^-^ 
missed  the  cross-bill,  at  the  costs  of  the  plaintiffs  therein.^^"^*  ^*'^- 

On  the  8th  day  of  August,  1871,  the  cause  came  on  to 
be  further  heard  on  the  papers  formerly  read,  and  report 
-of  M,  J.  Kester,  special  commissioner,  with  the  excep- 
tions thereto,  and  the  exceptions  to  depositions,  and  was 
argued  by  counsel;  Upon  consideration  whereof  the 
-court  adopted  the  second  statement  of  this  report,  where- 
by it  appears  that  the  estate  of  D.  B.  Layne,  deceased, 
is  indebted  to  the  plaintiffs  in  the  sum  of  $8,540.11,  as 
of  the  18th  of  March,  1871,  and  decreed  that  the  plain- 
tiffij  recover  against  the  estate  of  Layne,  deceased,  the 
^sum  of  18,540.11,  with  interest  thereon  from  the  18th 
-day  of  March,  1871,  until  paid,  and  the  costs  of  suit; 
4ind  overruled  all  the  exceptions  to  the  report  inconsis- 
tent with  said  second  statement.  The  court  further  de- 
creed that  unless  said  sum,  with  interest  and  costs,  were 
paid  to  the  plaintiffs  within  thirty  days  from  the  date  of 
this  decree,  that  Samuel  Price  and  others,  who  were  ap- 
pointed commissioners  fcTr  the  purpose,  should  proceed 
to  sell  the  tract  of  land  in  the  bill  and  proceedings  men- 
tioned, on  Greenbrier  river,  afler  giving  notice,  &c. 

After  this  decree  was  entered,  the  defendants  to  the 
original  bill  in  the  court  below,  appealed  in  the  manner 
prescribed  by  law,  and  it  is  now  the  duty  of  this  Court 
to  detemiine  whether  there  is  error  in  the  proceedings 
of  the  circuit  court,  or  whether  those  proceedings  shall 
be  a£Brmed  as  being  right,  just  and  equitable. 

I  have  given  as  full  a  statement  of  the  proceedings  of 
the  circuit  court  in  this  cause  as  is  necessary  to  present 
the  material  questions  to  be  determined  here,  and,  in 
my  judgment,  a  statement  less  full  would  fail  to  present 
those  questions  in  such  manner  as  to  make  the  case,  and 
the  points  determined  by  this  Court,  clearly  understood. 

It  must  be  observed  that  the  original  bill  and  the  rec- 
ord fail  to  disclose  when  the  committee  Holloway  died. 
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jMuipy^Tenn.^'^^^^^''  ^^  ^'^^  before  OF  after  Layne,  or  where  he  re- 

HiDcfamui    s'd^  ^^  bis  death ;  nor  does  it  anywhere  appear  that 

Adrar.,     HoUoway   ever   had  any  money  or  personal  effects  of 

Baiiwd,  Admr.Layjjg  j^  j^jg  hands,  or  that  there  was  any  effects  of  Hol- 
lo way  within  this  State  at  or  after  his  death.  Butft'om 
all  that  does  appear  in  the  record  the  reasonable  pre- 
sumption is  that  HoUoway  and  Layne  both  resided  and 
lived  before  and  at  their  deaths  in  Virginia.  It  does- 
not  appear  how  long  HoUoway  and  Layne  lived  after 
the  date  of  the  alleged  compromise.  Nor  does  the  bill 
or  record  disclose  that  the  suit  brought  by  HoUoway, 
as  committee,  was  dismissed  by  HoUoway  in  pursuance- 
of  the  compromise,  or  in  accordance  with  the  terms  there- 
of, in  whole  or  in  part ;  and  they  fail  to  allege  or  show 
that  the  suit  of  HoUoway,  as  committee,  was  dismissed 
in  pursuance  of  the  alleged  contract  of  compromise  with 
the  approbation  or  approval  of  the  court  in  which  it  wa& 
pending,  The  bill  does  not  allege  that  the  suit  was. 
caused  to  be  dismissed  by  HoUoway  for  any  cause; 
nor  does  it  state  when  it  was  discontinued,  or  for  what 
cause;  or  whether  it  was  discontinued  before  or  after  the 
death  of  HoUoway  or  Layne#  No  part  of  the  record 
of  the  proceedings  had  in  the  case,  brought  by  HoUo- 
way, is  filed  as  an  exhibit,  or  as  evidence  in  this  cause. 
The  only  allegation  in  the  original  bill  in  reference  to 
the  disposition  of  the  suit  is  contained  in  one  sentence,, 
and  is  as  follows :  "The  suit  brought  by  the  said  Lewis  P.. 
HoUoway,  committee,  -  &c.,  has  been  discontinued." 
The  bill  and  record  fail  to  disclose  whether  D.  B.  Layne^ 
at  the  time  the  committee  was  appointed,  had  or  was  the- 
owner  of,  any  estate,  real  or  personal,  other  than  that 
involved  in  this  suit ;  or  whether  there  was  any  money 
or  property  in  the  hands  or  under  the  control  of  Hollow- 
way,  as  committee,  at  the  date  of  the  alleged  compro- 
mise or  afterwards,  with  or  by  which  he  could  refund 
or  pay  to  Johnson  and  Hinchman  the  purchase  moneys 
it  is  claimed  they  paid  on  their  contract  of  purchase. 
The  bill  does  not  allege  or  pretend  that  Hinchman  and 
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Johnson  under^  or  by  virtue  of,  the  alleged  contract  of  j^^jTem. 
oompromifle,  ever  delivered  or  offered  to  deliver,  posses-  Hinchman, 
sion  of  the  lands,  or  any  part  thereof,  to  Hollo  way  as  ^dmr.. 
committee,  or  to  any  other  person.  The  bill  does  not®^^*^'  ^^^' 
allege,  nor  is  it  anywhere  admitted  by  the  plaintiffs  in 
the  original  bill,  that  Layne  was  a  lunatic,  or  in  any- 
wise incapable  of  making  a  contract  at  the  time  he  made 
the  contract  of  sale  to  Hinchman  and  Johnson.  The 
bill  does  allege  that  Johnson  and  Hinchman  answered 
the  bill  filed  by  Holloway,  denying  the  material  alle- 
gations thereof.  The  bill  does  not  allege,  nor  does  the 
evidence  show  that  the  alleged  contract  of  compromise 
was  advantageous  or  beneficial  to  Layne  to  his  estate ; 
nor  does  the  bill  allege  that  the  improvements  for  which 
compensation  is  claimed  were  permanent,  valuable,  or 
are  still  existing.  The  alleged  contract  of  compromise  is 
not  filed  with  the  bill,  but  a  paper  is  filed  marked  ^'No. 
4,'^  which  is  alleged  to  be  a  copy,  but  no  excuse  for  not 
filing  the  [original  paper  is  stated,  and  no  evidence  of 
the  execution  of  the  original  is  found  in  the  record- 
Mary  D.  Layne,  one  of  the  legal  heirs  of  D.  B.  Layne, 
an  infiint,  and  answers  by  guardian  ad  litem.  The  bill  al- 
leges that  D.  B.  Layne  purchased  the  four  hundred  and 
fourteen  acre  tract  of  land  of  Doctor  Taylor,  of  Eock- 
bridge  county;  it  does  not  state  whether  Taylor  had 
conveyed  the  land  to  Layne  or  whether  the  purchase 
money  had  been  paid  to  Taylor  or  not.  But  it  seems 
fi-om  the  evidence  of  John  Echols,  as  given  in  his  deposi- 
tion first  taken  in  the  cause,  that  Taylor's  name  was 
William,  and  that  in  the  fall  of  1859  he  was  dead,  and 
there  was  then  a  large  amount  of  purchase  money  due 
firom  Layne  upon  the  four  hundred  and  fourteen  acre 
tract  to  the  representatives  and  heirs  of  Taylor,  and  that 
no  deed  had  been  made  to  Layne  for  the  land ;  that  in 
order  that  a  deed  for  the  same  might  be  procured'  the 
bonds  executed  by  Johnson  and  Hinchman  to  Layne  for 
the  purchase  money  of  the  land  purchased  by  them  from 
him,  situate  on   Greenbrier  river,  in   Monroe  county. 
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jimJiTTeriii.  ^^^^  giveu  to  him  (Echols)  in  the  fall  of  1869  by  Layne, 

Hioohman  "^ith  instructions  to  collect  upon  them  an  amount  suffi- 

Admr.,     cient  to  pay  off  what  was  still  due  from  him  to  the  heirs 

Ballard,  Admr.j^jjj  representatives  of  Wm.  Taylor,  deceased,  late  ot 
Bockbridge  county  ;  that  Hinchman  and  Johnson  paid 
to  him  (Echols),  the  whole  amount  due  on  their  first 
bond  to  Layne,  and  a  portion  of  their  second  bond, 
which  was  sufficient  to  pay  off  the  entire  amount  due  to 
Taylor's  representatives,  and  which  was  paid  over  to  W.  J. 
McDowell  Taylor,  of  Rockbridge,  who  was  attending  to 
the  matters  for  himself,  and  the  other  heirs  of  William 
Layne's  and  Mrs.  Susan  P.  Taylor ;  commissioner  Phil- 
lips, in  his  report,  says  "that  no  money  was  ever  paid  into 
Layne's  hands,  but  on  the  contrary,  it  all  went  to  pay 
off  a  prior  lien  which  existed  on  the  land/'  The  per- 
sonal representatives  and  heirs  of  William  Taylor,  de- 
ceased, were  never  made  parties  to  the  cause. 

The  plaintiffs  filed  with  their  bill  a  copy  of  the  order 
•f  the  county  court  of  Alleghany  county,  Virginia, 
made  at  the  April  term,  1860,  thereof,  i^pointing  L.  P. 
HoUoway,  committee  to  take  charge  of  the  estate  of 
Douglas  B.  Layne.  At  the  end  of  the  qopy  is  appended 
these  words,  to-wit:  "A  true  transcript  from  the  records 
of  the  said  court.  Teste :  Joseph  A.  Fudge,  Clerk.'* 
The  copy  is  headed  "Allegany  county  court,  April 
Term,  I860."  This  is  the  only  record  evidence  found 
in  the  cause  proving  or  tending  to  prove,  that  Hollo- 
way  was  appointed  committee  of  Layne,  deceased. 

First.  It  is  objected,  and  insisted  by  appellant's  counsel 
that  this  copy  should  not  have  been  read  as  evidence  by 
the  circuit  court  and  cannot  be  in  this  Court,  because  it  is 
not  properly  certified.  It  appears  by  the  record  that  the 
reading  of  the  copy  as  evidence,  was  excepted  to  in  the 
circuit  court  upon  the  ground,  that,  "it  is  not  properly 
certified,"  and  also  upon  the  ground  that  "it  is  not  com- 
petent evidence."  The  order  is,  in  the  usual  fi)rm,  suf- 
ficiently full,  and  if  it  is  sulSciently  certified  to,  enti- 
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ties  it  to  be  read  as  evidence,  it  is  competent,  and  in  fact  junuiry tb™. 
the  proper  evidence,  to  prove  that  Hollo  way  was  ap-  Hinchmtn, 
pointed  committee  for  Layne,  by  the  county  court  of  ^<JJ^-» 
Alleghany,  at  its  date.  By  an  act  of  the  Legislature  of**^*^'  ^*^- 
this  State  passed  on  the  28th  day  of  February,  1866,  it 
is  provided,  "That  a  copy  of  any  record,  or  paper,  in 
the  clerk's  oflBce  of  any  court  in  the  State  of  Virginia, 
or  in  the  office  .of  the  Secretary  of  the  Commonwealth, 
Treasurer,  Register  of  the  Land  Office,  or  either  Audi- 
tor, or  any  surveyor  of  the  State,  attested  by  the  proper 
officer  in  whose  office  the  same  is,  may  be  admitted  in 
evidence  in  lieu  of  the  original.''  See  acts  of  the  Leg- 
islature of  this  State  of  1866,  page  lOH.  This  provision 
of  the  Act  of  1866,  is  re-enacted  and  continued  in  the 
Code  of  this  State,  enacted  in  1868,  and  which  took  ef- 
fect the  first  day  of  April,  1869,  as  may  be  seen  by  the 
fifth,  sixth  and  seventh  sections  of  chapter  one  hundred 
and  thirty  of  the  Code.  These  sections  of  the  Code 
have  not  been  repealed,  and  are  still  in  force.  The  copy 
of  the  order  under  consideration  is  properly  certified  to 
entitle  it  to  be  read  as  evidence  under  the  laws  of  this 
State,  to  which  I  have  referred,  and  the  objection  made, 
that  it  is  not  properly  certified,  must  be  overruled. 

Second.  It  is  also  objected  by  the  appellants,  that  all  the 
orders,  decrees  and  proceedings  of  the  circuit  court  made 
in  the  cause,  after  the  2nd  day  of  December,  1868,  are 
erroneous,  and  should  be  reversed  and  set  aside^  because 
the  decree  made  by  the  court,  at  that  date,  adjudged, 
that  unless  the  plaintiffs,  within  thirty  days  from  the 
date  of  the  decree,  amended  their  bill,  and  made  the 
personal  representative  of  Holloway,  a  party  defendant 
to  the  suit',  that  then  the  plaintiffs'  bill  should  stand 
dismissed  out  of  this  court.,  with  costs  to  the  defendants, 
but  without  prejudice  to  any  other  suit,"  Ac.;  and  as  the 
plaintiffs  fiiiled  to  so  amend  their  bill,  within  the  thirty 
days,  the  cause,  by  operation  of  the  decree,  stood  dis- 
missed out  of  court. 
22 
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jwnuuy  Term.     Fjpom  the  proceedings  of  the  court,  and  the  acts  and 

Hincbmin  "doings  of  all  the  parties  in  the  cause,  subsequent  to  the 

Y.   '     date  of  the  decree,  it  is  evident  that  neither  the  court,  or 

Bftllard,  Admr.  g»    t  •  1111  • 

any  of  the  parties,  regarded  the  decree  as  amounting  to 
an  absolute  dismissal  as  now  insisted.  The  defendants 
in  the  circuit  court,  at  the  May  term,  1869,  after  the 
date  of  the  decree,  on  motion,  obtained  leave  of  the 
court  to  file  a  cross-bill  in  the  cause.  They  after- 
wards did  file  their  cross-bill  to  which  the  defen- 
dants therein  filed  their  answers.  A  large  number  of 
depositions  were  taken  in  the  cause,  after  the  decree,  by 
each  of  the  parties,  and,  so  far  as  can  be  seen  ftt)m  the 
record,  no  objection  was  made  by  either  party  to  the 
cause  being  proceeded  with,  by  the  circuit  court,  and 
heard  and  determined,  on  account  of,  or  by  reason  of,  the 
cause  being  dismissed  or  out  of  court.  It  was  at  the 
instance  of  the  appellants  that  the  first  action  of  the 
court  was  had  and  taken  in  the  cause,  after  the  expira- 
tion of  the  thirty  days  from  the  date  of  the  decree.  It 
is  clear  that  the  court,  aft^r  the  decree  was  made,  became 
satisfied  that  it  was  not  necessary  that  the  personal  rep- 
resentative of  Holloway  should  be  made  a  party  in  order 
to  a  final  and  proper  decree  in  the  cause,  as  between 
•  plaintiffs  and  defendants  therein  ;  or  else  it  would  have 
refused  to  proceed  with  the  cause,  unless  such  personal 
representative  was  made  a  party.  Under  all  the  circum- 
stances appearing  in  the  cause,  I  think  it  would  be  un- 
equitable and  wrong  to  hold  that  the  proceedings  of  the 
court,  after  the  expiration  of  thirty  days  from  the  date 
of  the  decree,  are  erroneous,  and  should  be  reversed  for 
the  cause  claimed.  If  the  decree  was  regular  and  prop- 
er, in  any  case,  according  to  its  terms,  literally  consider- 
ed, and  without  looking  to  the  object  and  purpose  of  the 
court  in  making  it,  still  I  think,  under  all  the  circum- 
stances, it  may  be  held,  properly,  that  the  parties  con- 
sented to  the  cause  being  proceeded  with.  In  the  case  of 
Brown  v.  Belches,  1  Wash.,  9,  it  was  held,  that  "after  ref- 
erence to  arbitrators  whose  award,  it  was  agreed,  should 
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be  the  judgment  of  the  court,  a  trial  was  had,  by  jury,  j^^\^^^ 
without  discharging  the  order  of  reference  ;  yet  the  ver-  HinchmM 
diet  and  judgment  were  not  set  aside,  it  being  inferred  -A.dmr., 
that  the  trial  was  by  consent."  I  do  not  think  it  was^*"^'^^'"' 
necessary  that  the  personal  representative  of  Holloway 
should  have  been  made  a  party  to  the  cause,  in  order  to 
its  proper  decision,  looking  to  the  objects  of  the  bill ; 
and  if  the  circuit  court  had  dismissed  the  bill,  absolute- 
ly, for  this  cause,  the  decree  of  dismissal  would  have 
been  erroneous  and  so  treated  by  an  appellate  court.  It  is 
manifest  that  the  appellants,  after  the  expiration  of  the 
thirty  days,  by  their  acts  and  doings  throughout,  recog- 
nized the  cause  as  not  being  dismissed,  but  as  still  being 
in  court,  to  b^  proceeded  with  to  determination,  and  so 
of  the  circuit  court,  and  plaintiflfs  in  the  cause.  The 
decree,  so  far  as  the  record  discloses,  was  not  made  at  the 
instance  of  the  appellants,  but  by  the  court  of  its  own 
motion,  and  to  allow  the  appellants  objection,  now  made 
for  the  first  time,  to  prevail,  under  the  circumstances, 
would,  it  seems  to  me,  operate  evil,  surprise  and  injus- 
tice, in  practice,  without  accomplishing  any  valuable 
end  or  purpose  in  this  cause.  This  objection  of  the  ap- 
pellants must,  under  the  circumstances,  appearing  by 
the  record  in  this  case,  be  overruled  as  not  being  well 
taken  here. 

Third.  It  is  objected  by  appellants,  that  the  court  erred 
in  not  overruling  the  demurrer  filed  to  the  plaintiffs  bill 
before  proceeding  to  decree.  It  must  be  considered  that 
the  court,  in  making  the  decree  of  May  20,  1870,  did 
consider  the  sufficiency  of  the  bill  and  substantially 
overrule  the  demurrer.  This  objection  must  therefore  be 
overruled. 

Fourth.  It  is  also  objected,  by  the  appellants,  that  the 
decrees  of  the  circuit  court  of  the  20th  of  May,  1870,  and 
of  the  8th  of  August,  1871,  are  erroneous,  and  should 
be  reversed,  because,  under  the  circumstances,  the  alleged 
contract  of  compromise  and  recission  set  up  in  the  bill^ 
and  prayed  to  be  enforced  against  the  personal  represen-' 
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jtouM^Teriu.  ^^^^ve  and  legal  heirs  of  D.  B.  Layne,  deceased,  ought 

Hinchnian     °^*  *^  ^^  enforced  by  a  court  of  equity.     This  objection 

Admr.,     presents  for  consideration  and  determination  questions 

Ballard,  Admr-^f  great  importance  and  interest,  not  only  to  the  legal 
profession  but  to  all  citizens.  And  I  enter  upon  their 
consideration  with  a  full  appreciation  of  their  great  im- 
portance as  well  as  distrust  of  my  ability  to  give  them  a 
just  and  proper  solution.  Notwithstanding  the  law  au- 
thorizing the  county  and  circuit  courts  to  appoint  commit- 
tees for  lunatics,  was  enacted,  and  in  force  for  many 
years  in  Virginia  prior  to  the  formation  of  this  State, 
and  has  been  continued  in  force  in  this  State,  since  its 
formation,  as  to  the  circuit  courts,  strange,  as  it  may  ap- 
pear, there  has  not  heretofore  been  any  decision,  by  the 
Supreme  Court  of  Appeals  of  either  State,  defining  the 
powers  and  authority  of  the  committee,  over  the  real  and 
personal  estate  of  the  lunatic,  his  right  to  make  con- 
tracts in  relation  thereto,  the  extent  of  such  right,  and 
how  far  it  is  the  duty  of  the  courts  to  enforce  the  same, 
under  the  law.  I  have  not  been  able  to  find  a  case  in 
either  State  where  a  bill  has  been  filed  to  enforce  the 
specific  execution  of  a  contract  of  a  committee  of  a  lun- 
atic, for  the  purchase  or  sale  of  real  estate,  or  for  the  en- 
forcement of  a  contract  of  recission  such  ap  is  presented 
in  this  case,  or  in  anywise  analagous  thereto  in  principle. 
The  alleged  contract  of  recission  and  compromise  is 
in  these  words,  viz  :  ''This  article  of  agreement,  made 
and  entered  into  this  29th  day  of  March,  1861,  between 
Lewis  P.  Holloway,  committee  of  D.  B.  Layne,  of  the 
one  part,  and  William  Hinchman,  Jr.,  and  Thomas  John- 
son, of  the  other  part,  witnesseth  :  That  the  said  Lewis 
P.  Holloway  pledges  himself  to  come  to  the  house  of  the 
said  Thomas  Johnson  on  the  18th  day  of  April,  1861, 
for  the  purpose  of  consummating  a  compromise  of  a  suit 
in  chancery  instituted  in  the  circuit  court  of  Monroe 
county,  in  which  said  Holloway  is  plaintiff  and  the  said 
Hinchman  and  Johnson  are  defendants,  upon  the  follow- 
ing terms  here    agreed   upon,  to-wit :    That  the  said 
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Lewis  p.  HoUoway  binds  himself  to  pay  to  said  John-  j^nJ^^^erm. 
son  and   Hinchman,  the  amount  of  money  they  have  HiachmM 
paid  to  John  Echols  for  land  bought  of  D.  B.  Lay  ne^  with      '^^™'' 
interest  from  the  time  of  said  payment  until  all  of  it  is®'"^'  ^*"'- 
refunded  by  said  Holloway  ;  and  said  HoUoway  is  to  re- 
turn to  them,  the  said  Hinchman  and  Johnson's  bonds 
given  to  said  Layne  for  the   purchase  money  for  said 
land ;  and  the  said  Holloway  is  to  pay  said  Johnson  and 
EUnchman's  lawyer's  fee,  amounting  to  $200,  and  to  dis- 
miss the  suit  upon  the  terms,  to-wit :    That  each  party 
is  to  pay  his  own  costs  in  said  suit.     The  said  Johnson 
and  EUnchman  are  to  pay  the  said  Holloway  rent  for  the 
said  land  during  the  time  they  occupied  it,  and  the  said 
Johnson  and  Hinchman  are  to  have  possession  of  said 
land  until  Christmas  and  have  the  privilege  of  moving 
their  grain,  &c.,  and  are  to  pay  said  Holloway  for  the 
com  and  oats  they  sow  and  raise  this  season,  the  usual 
grain  rent ;  and  the  said  Holloway  is  to  pay  the  said 
Johnson  and  Hinchman  for  the  improvements  they  have 
made  upon  said  land,  and  if  they  cannot  agree  as  to  tb^ 
value  of  said  improvements  they  are  to  choose  disinter- 
ested persons  to  value  same.    The  said  Holloway  is  to 
take  for  the  rent  of  the   islands,  rented  by  the  said 
Hinchman  and  Johnson  the  usual  grain  rent,  or  the  rent 
that  said  Johnson  and  Hinchman  are  to  get  for  the  same. 
Witness  the  following  signatures  and  seals : 
(Signed*)    Lewis  P.  Holloway,  Com.,    (Seal.) 
Thomas  Johnbok,  (Seal.) 

William  Hinchmak.  (Seal.)" 

The  fiftieth  section  of  chapter  eighty-five,  of  the  Code 
of  Virginia  of  1860,  provides  that,  "If  a  person  be 
found  to  be  insane,  by  justices  before  whom  he  may  be 
ezaauned,  or  in  a  court  in  which  he  may  be  charged 
with  crime,  as  aforesaid,  the  court  of  the  county  or  cor- 
pofation,  of  which  he  is  an  inhabitant,  shall  appoint  a 
ccMBmittee  of  him."  The  fifty-second  section  of  same 
dsmptM  provides,  that,  "If  a  person  residing  in  this 
state^  not  so  found,  be  suspected  to  be  insane,  the  court 
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jMiuirrTerm.^^  the  county  or  corporation  of  which  such  person  is  an 
Hinchman,  inhabitant,  shall  on  the  application  of  any  person  in- 
r^'*  terested,  proceed  to  examine  into  his  state  of  mind,  and 
'  'being  satisfied  that  he  is  insane,  shall  appoint  a  commit- 
tee of  him."  The  fifty-third  section  of  the  same  chap- 
ter gives  the  circuit  courts  concurrent  jurisdiction  with 
the  county  courts  in  such  cases.  The  fifty-fifth  section 
of  same  chapter  of  same  Code,  provides  that,  "The 
committee  of  an  insane  person  shall  be  entitled  to  the 
custody  and  control  of  his  person  (when  he  resides  in 
the  State,  and  is  not  confined  in  an  asylum  or  jail),  shall 
take  possession  of  his  estate,  and  may  sue  and  be  sued  in 
respect  thereto,  and  for  the  recovery  of  debts  due  to,  or 
from,  the  insane  person.  He  shall  take  care  of  and 
preserve  such  estate,  and  manage  it  to  the  best  advan- 
tage ;  shall  apply  the  personal  estate  or  so  much  as  may 
be  necessary,  to  the  maintenance  of  such  insane  person, 
and  of  his  family,  if  any ;  and  shall  surrender  the  estate, 
or  so  much  as  he  may  be  accountable  for,  to  such  insane 
person,  in  case  he  shall  be  restored  to  sanity,  or  the  real 
estate  to  his  heirs  or  devisees,  and  the  personal  estate  to 
his  executors  or  administrators,  in  case  of  his  death 
without  having  been  so  restored  to  sanity."  The  fifty- 
sixth,  fifty-seventh  and  fifty-eighth  sections  of  same 
chapter,  provide  that  if  the  personal  estate  of  such  in- 
sane person  be  insufficient  for  the  discharge  of  the  debts, 
or  if  the  personal  estate  or  the  residue  thereof,  after 
payment  of  the  debts,  and  the  rents  and  profits  of  his 
real  estate,  be  insufficient  for  his  maintenance,  and  that 
of  his  family,  if  any,  the  committee  of  his  estate  may  pe- 
tition the  court,  by  which  he  was  appointed,  for  authority 
to  mortgage,  lease  or  sell,  so  much  of  the  real  estate  of 
such  insane  person  as  may  be  necessary  for  the  purposes 
aforesaid,  or  any  of  them ;  setting  forth  in  the  petition 
the  particulars  and  amount  of  the  estate,  real  and  per- 
sonal, the  application  which  he  has  made  of  any  personal 
estate,  and  an  account  of  the  debts  and  demands  exist- 
ing against  the  estate ;  and  that  on  the   presenting  of 
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such  petition  it  shall  be  referred  to  a  commissioner  in  j^oiiSyTerm. 
chancery  to  inquire  into  and  report  upon  the  matters  HincbmMi 
therein  contained ;  whose  duty  it  shall  be  to  make  such      ^dmr., 
inquiry,  to  hear  all  parties  interested  in  such  real  estate,®*"*^'  ^^^' 
and  to  report  thereon  with  all  convenient  speed ;  and  if, 
upon  the  coming  in  of  the  report  and  examination  of 
the  matter,  it  shall  appear  to  the  court  to  be  proper  an 
order  shall  be  entered  for  the  mortgage,  leasing  or  sale 
(on  such  terms  and  conditions  as  the  court  may  deem 
proper),  oi  so  much  of  the  said  real  estate  as  may  be 
necessary.     But  no  conveyance  shall  be  executed  until 
the  sale  shall  have  been  confirmed  by  the  court.    The 
proceeds  of  the  sale  shall  be  received  and  applied  under 
the  order  of  the  court. 

The  first  section  of  chapter  thirty-six  of  the  Code  of 
1860  provides,  that  where  an  infant,  insane  person  or 
married  woman  is  entitled  to  or  bound  to  renew  any 
lease,  any  person  on  his  or  her  behalf,  or  any  person 
interested,  may  apply,  by  petition  or  motion,  in  any 
summary  way,  to  the  circuit  court  of  the  county  or  cor- 
poration in  which  the  lands  leased,  or  some  part  thereof, 
may  lie,  and  by  the  order  of  the  said  court  any  person  ap- 
pointed by  it,  may,  from  time  to  time,  surrender,  or  ac- 
cept a  surrender,  of  such  lease,  or  take  or  make  a  new 
lease  of  the  same  premises,  for  such  term  and  with  such 
provisions  as  the  court  shall  direct.  Such  reasonable 
sums  as  may  be  incurred  to  renew  any  such  lease  shall, 
with  interest  thereon,  be  paid  out  of  the  profits  of  the 
leasehold  premises  and  be  a  charge  thereon  till  such 
payment. 

And  the  second  section  of  the  same  chapter  provides, 
that  if  the  guardian  of  any  minor,  or  the  committee  of 
any  insane  person,  think  that  the  interest  of  the  ward  or 
insane  person  will  be  promoted  by  a  sale  of  his  estate,  or 
estate  in  which  he  is  interested  with  other  infants  or  adults 
such  guardian  or  committee,  whether  he  or  the  minor,  in- 
sane person  or  any  of  the  persons  interested  reside  in 
this  State  or  not,  may  for  the  purpose  of  obtaining  such 
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1874. 


jaMwgTT^Tttnn.^^^'  ^^^  *  ^^^^  ^^  equity  in  the  circuit  court  of  the  county 
m^jj„j^  or  corporation  in  which  the  estate  proposed  to  be  sold,  or 
A4Bir.,     aome  part  thereof  may  be,  stating  plainly  all  the  estate, 

BftUini,  Ad»r.j.^j  ^^  personal,  belonging  to  such  in&nt  or  insane  per- 
son, and  all  of  the  facts  calculated  to  show  the  propriety 
of  the  sale :  That  the  bill  shall  be  verified  by  the  oath 
of  the  plaintiff  and  the  infant  or  insane  person,  and  all 
others  interested,  shall  be  made  defendants ;  and  also 
where  there  is  an  infant  or  insane  defendant,  all 
those  who  would  be  his  heirs  or  distributees,  if  he  were 
dead,  shall  be  made  defendants.  In  subsequent  sections 
of  the  same  chapter  it  is  provided,  that  to  every  such  in- 
fant or  insane  defendant  there  shall  be  appointed  a  guar- 
dian ad  litem,  who  shall  answer  the  Inll,  on  oath^  in  his 
proper  person  :  That  no  deposition  shall  be  read  in  the 
suit  against  any  infant  or  insane  person,  unless  it  be 
taken  in  the  presence  of  the  guardian  ad  litem,  or  upon 
interrogatories  agreed  on  by  him :  That  if  it  bo  clearly 
shown,  independently  of  any  admissions  in  the  answers^ 
that  the  interest  of  the  infant  or  insane  person  will  be 
promoted,  and  the  court  is  of  opinion  that  the  rights  of 
no  person  will  be  violated  thereby,  it  may  decree  a  sale 
of  said  estate,  or  any  part  thereof,  taking  for  the  pur- 
ohaae  money,  when  the  sale  is  on  credit,  ample  security  ; 
and,  if  the  sale  be  of  real  estate,  retaining  a  lien  there- 
on ;  That  at  such  sale  the  guardian,  or  guardian  ad  /t- 
ten,  or  committee,  shall  not  be  a  purchaser  directly  qt 
indirectly  :  That  the  proceeds  of  sale  shall  be  invested, 
under  the  direction  of  the  court,  for  the  use  and  benefit 
of  the  persons  entitled  to  the  estate.  But  into  whose- 
ever  hands  the  proceeds  may  be  placed,  the  court  shall 
take  ample  security,  and  from  time  to  time  require  ad- 
ditional security,  if  necessary,  And  make  any  other  prop- 
er orders  for  the  faithful  application  of  the  fund,  and  for 
the  management  And  preservation  of  any  property  or 
securities  in  which  the  same  may  be  invested,  and  for  the 
protection  of  the  rights  of  all  persons  interested  therein, 
whether  such  rights  be  vested  or  contingent:  That  what 
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may  be  received  under  this,   or  the   one  hundred   and  janaJS^^nn. 
twenty-fourth  chapter,  for  the  real  estate  of  an  infant  or   f^i^^^~ 
insane  person,  sold  or  divided,  or  so   much  thereof  as     ^^'' 
may  remain  at  his  death  intestate,  shall,   if  he  continue*'*"*'*"***^' 
till  his  death  incapable  of  making  a  will,  pass  to  those 
who  would  have  been  entitled  to  the  land   if  it  had   not 
been  so  sold  or  divided. 

Each  and  all  these  provisions  of  the  Code  of  1860 
were  in  force  in  Virginia  at  the  time  Holloway  was  SLp- 
pointed  committee,  and  continued  in  force  therein  until 
the  formation  of  this  State,  and  from  thence  till  the  adop- 
tion of  the  Code  of  1868  of  this  State,  now  in  force  ;  and 
were  substantially,  it  not  literally,  re-enacted  and  con- 
tained in  the  Code  of  1868,  except  the  last  sentence  of 
section  two  of  chapter  of  one  hundred  and  twenty-eight, 
and  are  still  in  force. 

In  the  laws  as  contained  in  the  Code  of  1860,  which  I 
have  quoted,  and  the  ancient  established  rules  governing 
courts  of  equity,  is  to  be  found,  and  firom  them  is  deduced^ 
the  power  and  authority  of  the  committee  Holloway  to 
make  the  alleged  contract  of  reoision  and  compromise  set 
up  in  tbis  case,  if  such  power  and  authority  exists.  From 
^e  lawM  cited  by  me,  we  see  that  although  the  commit- 
tee is  required  to  take  possession  of  the  estate  of  the  lu* 
nalicy  and  may  sue  and  be  sued  in  respect  diereto,  still 
if  the  personal  estate  of  the  insane  person  is  not  sufGlcient 
for  the  discharge  of  his  debts,  or  if  the  personal  estate  or 
residue  thereof  after  payment  of  the  debts,  and  the  rents 
and  profits  of  his  real  estate  are  insufficient  for  his  main- 
tenance and  that  of  his  family^  the  committee  is  not  au- 
thorized to  mortgage,  lease  or  rent  the  realty  of  the  insane 
person  to  raise  money  for  the  purpose.  But  the  court, 
by  which  he  was  appointed^  upon  the  petition  of  the  com- 
mittee, upon  a  proper  case  beiiig  made  thereon,  after  all 
parties  interested  are  beard,  is  empowered  to  make 
an  ord«r  to  direct  the  realty,  or  so  »aeh  thereof  aa 
m^  be  necessary  for  the  purpose,  to  be  mortgaged^ 
2a 
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janiwy  Term.'®^^^^  ^^  ^^^f  ^°^  ^^  Conveyance  to  be  executed  until 

Hinohmtii"*^^  ^^^f  wherc  onc  is  directed,  is  confirmed  by  the  court, 

Ator.,     i^u  J  ^g  proceeds  of  the  sale  to  be  secured  and  applied 

BaUani»  AdInT.^J^JgJ,  ^^^  order  of  court.  Also,  when  the  interest  of 
the  insane  person  will  be  promoted  by  a  sale  of  his 
estate,  the  committee,  for  the  purpose  of  obtaining  such 
sale,  is  authorized  and  empowered  to  file  a  bill  in  equity, 
verified  by  his  oath,  in  the  circuit  court  of  the  county  in 
which  such  estate,  or  part  thereof  is  situated.  A  guar- 
dian ad  litem  is  required  in  such  case  to  be  appointed  to 
defend  the  interest  of  the  insane  person  involved  in  the 
the  suit,  and  no  deposition  can  be  read  therein,  unless 
taken  in  presence  of  the  guardian  ad  litem,  or  upon  in- 
terrogatories agreed  on  by  him.  And  at  the  hearing  of 
the  case,  if  it  be  clearly  shown,  independently  of  any  ad- 
missions in  the  answers,  that  the  interest  of  the  insane 
person  will  be  promoted,  and  the  court  b  of  opinion 
that  the  rights  of  no  person  will  be  violated,  it  may  de- 
cree a  sale  of  the  estate,  or  any  part  thereof.  But  the 
whole  proceeding  is  to  be. under  the  direction  of  the 
court,  and  the  proceeds  of  the  sale  to  be  invested  under  its 
direction  for  the  benefit  of  the  insane  person.  To  such 
bill  the  law,  as  contained  in  the  Code  of  1860  required 
that  all  those  who  would  be  the  heirs  or  distributees  of 
such  insane  person,  if  he  were  dead,  should  be  made  de- 
fendants. Also,  whatever  is  received  for  the  real  estate 
of  the  insane  person,  under  chapter  one  hundred  and 
twenty- eight,  or  as  much  thereof  as  may  remain  at  his 
death,  intestate,  shall,  if  he  continue  till  his  death  in- 
capable of  making  a  will,  pass  to  those  who  would  have 
been  entitled  to  the  land  if  it  had  not  been  sold.  The 
committee  is  required  to  take  care  of  the  estate  and  man- 
age it  to  the  best  advantage — to  apply  the  personal  es- 
tate, as  &r  as  necessary,  to  the  payment  of  debts  of  the 
insane  person,  and  the  rents  and  profits  of  the  residue  of 
his  estate,  real  and  personal,  and  the  residue  of  the  per- 
sonal estate,  or  so  much  as  may  be  necessary  to  the  main- 
tenance of  the  insane  and  his  family ;  and  shall  surren- 
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der  the  estate,  or  so  much  as  he  may  be  accountable  for  jMn^xerm. 
to  the  insane  person,  in  case  he  is  restored  to  sanity,  or  Hinchman — 
the  real  estate  to  his  heirs  or  devisees,  and  the  personal      -^^f-* 
estate  to  his  executors  or  administrators,  in  case  of  his^*""*^'  ^^™'' 
death  without  having  been  restored  to  sanity. 

The  committee  is  not  authorissed  to  change  the  nature 
of  the  estate  of  an  insane  person  without  the  direction 
or  approval  of  a  court  having  jurisdiction  of  the  sub- 
ject. 

Fonblanque  in  his  work  on  Equity  says,  ^^the  commit- 
tee of  a  rum  compos  is  but  a  bailee,  and  accountable  to 
his  representatives.^'  Side  page  57.  In  ex  parte  March- 
ioness of  Annandale,  1  Ambler  81,  Lord  Hardwickc  states 
it  to  be  "a  rule  never  departed  from,  not  to  vary  or 
change,  the  property  of  a  lunatic,  so  as  to  effect  any  al- 
teration as  to  the  succession  to  it '/'  but  in  ex  parte  Ghrimr 
stone^  1  Ambler  706,  Lord  Apsley,  C,  decreed  incumbran- 
ces paid  off  in  the  lifetime  of  the  lunatic,  out  of  savings 
of  the  estate,  to  be  assigned  to  attend  the  inheritance, 
and  not  in  trust  for  the  next  of  kin ;  he  considering  the 
ruling  principle  in  the  management  of  a  lunatic's  es- 
tate, to  be  the  doing  of  that  which  is  most  beneficial  to 
the  lunatic.  ^^In  the  management  of  a  lunatic's  estate, 
the  interest  of  the  lunatic  is  more  regarded  than  the  con- 
tingent interest  of  those  who  may  be  entitled  to  the  suc- 
cession. And  the  court,  if  it  be  for  the  interest  of  the 
lunatic,  will  direct  timber,  on  the  land  of  the  lunatic,  to 
be  sold.  So  the  real  estate  may  be  converted  into  per- 
sonal, or  personal  into  real,  if  for  the  benefit  of  the  lun- 
atic." 3Johns.Ch.(N.Y.)347.  "If  the  committee  miscon- 
ducts  himself  or  becomes  bankrupt,  he  will  be  removed." 
2  Mad.  Ch.  745.  "The  committee  of  a  lunatic's  estate 
is  not  authorized  to  purchase  real  estate  with  savings,. 
and  alter  the  nature  of  the  property^*  and  land  so  pur- 
chased will  be  considered  as  personal  estate."  Same  author 
747.  "Money  may  be  laid  out  in  improvements,  if  no 
good  reason  be  shown  why  it  should  not.  But  in  these 
casee-the  oommittee  acts  at  his  peril,  unless  he  Jias  pre- 
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j^ JUJ^:^,^  viously  procured  an  order  oT  the  court,  which  it  is  al- 
Hinchman,  ways  prudcnt  to  obtain/'  Same  author  749.  I  think  it 
▼?'*'  is  clear  that  the  conduct  and  acts  of  a  committee  of  an 
*  "''insane  person,  in  relation  to  the  estate  of  a  lunatic,  are- 
subject  to  the  direction,  rescission,  approval  or  disap- 
pn)val  of  the  court  having  jurisdiction  of  the  subject. 
It  is  competent  for  the  committee  in  a  proper  case  to- 
institute  suit  to  set  aside  acts  done  by  the  insane  person 
during  his  lunacy,  and  prior  to  the  appointment  of  the 
committee,  especially  where  such  acts  are  prejudicial,, 
and  not  beneficial  to  the  interest  of  the  lunatic.  But  it 
is  for  the  court  to  say  whether  the  act  shall  or  ought  to* 
be  set  aside  under  the  circumstances  of  the  case.  Chief 
Justice  Story,  in  the  first  volume  of  his  Eq.  Juris^ 
section  228,  says :  "But  courts  of  equity  deal  with 
the  subject  upon  the  most  enlightened  principles ;  and 
watch  With  the  most  jealous  care  any  attempt  to  deal 
with  persons  non  compotes  fHcntis,  Wherever,  from  the 
nature  ot  the  transaction,  there  is  not  evidence  of  entire 
good  faith  {aberrirnce  fidei)  or  the  contract  or  other  act, 
is  not  seen  to  be  just  in  itself,  or  for  the  benefit  of  these 
persons,  courts  of  equity  will  set  it  aside,  or  make  it 
subservient  to  their  just  rights  and  interests.  And  so,, 
if  a  purchase  is  made  in  good  faith,  without  any  knowl* 
edge  of  the  incapacity,  and  no  advantage  has  been  taken 
of  the  party,  courts  of  equity  will  not  interfere  to  set 
afiiide  the  contract,  if  injustice  will  thereby  be  done  to 
the  other  side,  and  the  parties  cannot  be  placed  in  statu 
quo  or  in  the  state  in  which  they  were  before  the  pur- 
chi^se.'' 

It  cannot  be  held  with  any  assurance  or  confidence 
of  safety  to  the  unfortunate  insane,  their  families  or 
estirfies,  that  the  fact,  that  a  committee  may  sue  or  be 
sued  touching  tb^  rei^l  esti^  of  the  insane  person,  give» 
him  Bucb  eompl<?te  control,  wd  i^rbitniry  discretion  io 
the  dUposttion  of  the  subject  of  the  sqit^  as  to  anthoriitt 
him^  at  his  pleaanre,  tp  make  a  eontiivQt  of  compromiaa 
with  th*  same  hiiadiiig^  and,  c^melimii^  aAf^A  agaimt  tbt 
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insane  person,  his  estate,  heirs,  or  representatives,  as  if  '^^  jt^nJ^%erm, 
were  his  own  property,  and  he  was  acting  for  himself  in  Htochmim 
the  premises.  Where  siich  contract  is  made  by  a  com-  Admr., 
mittee  of  an  insane  person,  it  should  be  done  by  the  di-®"^**^'  ^^°*'- 
rection  6V  receive  the  sanction  of  the  court  in  which  the 
«ause  is  pending,  or  of  the  court  by  which  he  was  ap- 
pointed, especially  when  it  changes  the  nature  of  the 
-estate  or  any  part  thereof,  or  disposes  of  the  subject  of 
the  suit,  as  in  this  case,  in  whole,  or  part ;  otherwise  it 
must  be  held  that  the  contract,  in  and  of  itself,  is  not 
binding,  as  against  the  insane  i^erson,  his  estate,  personal 
representatives  or  legal  heirs.  I  apprehend  that  a  court 
of  equity  will,  in  no  case,  give  effect  to  such  contract, 
where  it  is  made  without  the  direction  or  sanction  of  the 
<K)urt,  as  before  indicated,  and  without  being  satisfied, 
after  careful  and  full  examination  of  the  transaction, 
that  the  compromise  was  proper,  and  beneficial  to  the 
interest  of  the  insane  person.  To  hold  otherwise  would 
be  to  disregard  the  true  spirit,  if  not  the  letter,  of  the 
law,  and  to  leave  the  insane  and  their  estates,  easy  vic- 
tims to  inconsiderate  or  unscrupulous  committees.  A 
•committee  of  an  insane  person  should  not  institute  a 
suit  to  set  aside  a  contract  made  by  the  insane  person 
prior  to  his  appointment,  on  the  ground  of  insanity, 
unless  the  person  was  insane,  or  there  are  reasonable 
^grounds  to  believe  he  was  insane,  at  the  time  the  coh- 
ti*act  was  made.  If  the  person  was  sane  when  the  con- 
tract was  made,  and  the  contract  is  otherwise  valid  and 
l)inding,  the  court  would  not  set  it  aside.  And  though 
the  person  was  insane  when  the  contract  was  made,  still 
if  it  clearly  appears  that  the  transaction  was  in  good  faith 
and  was  beneficial  to  his  interests,  the  court  will  not  set 
it  aside,  in  all  cases,  as  a  matter  of  course,  at  the  in- 
stance of  the  committee.  So,  if  a  purchase  is  made  in 
:good  faith,  without  any  knowledge  of  the  incapacity, 
and  no  advantage  has  been  taken  of  the  insane  party,  a 
<ourt  of  equity  will  not  interfere  to  set  aside  the  con- 
tract, if  injustice  will  thereby  be  done. to  the  other  side, 
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jwnMS7*Term.^"^  ^^^  parties  cannot  be  placed  in  statu  quo,  or  in  the 
Hincbnutn.  ""state  in  which  they  were  before  the  purchase.  There- 
vT'  fore,  if  Layne,  deceased^  at  the  making  of  the  contract 
°*''of  the  3d  of  March,  1859,  had  sufficient  capacity  to  make 
the  same,  the  contract  being  otherwise  good,  then  the 
committee,  Holloway,  had  no  right  to  sue  to  set  it  aside^ 
for  that  cause,  or  to  rescind  the  same  by  contract  of  com- 
promise, or  otherwise.  la  that  case  it  was  his  duty  to- 
enforce  the  performance  of  the  contract  so  far  as  in  his. 
power.  The  plaintiffs  do  not  claim  in  their  bill  that 
Layne  was  insane  on  the  3d  of  March,  1859,  that  h^* 
then  did  not  possess  sufficient  capacity  to  make  the  con- 
tract of  sale.  The  evidence  in  the  cause  proves  that  the 
land  was  sold  at  its  full  value;  and  if  the  annual  rents* 
and  profits  of  the  land  are  not  worth  more  than  is  claim- 
ed by  the  plaintiffs  and  as  a  majority  of  the  witnesses- 
examined  on  that  subject  prove  them  to  be  worth,  thea 
the  annual  interest  of  the  twelve  thousand  dollars,  the 
purchase  money,  is  worth  near  three  hundred  dollars- 
more  than  the  annual  rents  and  profits  of  the  lands.. 
Further,  it  appears  that  Layne,  at  the  time  he  made  the 
sale,  was  indebted  on  the  purchase  money  of  the  four 
hundred  and  sixteen  acre  tract,  to  Taylor's  representa- 
tives and  heirs  in  the  sum  of  six  thousand  dollars  or 
seven  thousand  dollars  and  that  this  debt  was  a  lien  on 
the  land;  and,  for  aught  that  appears  in  this  record,. 
Layne  had  no  means  to  pay  it,  except  by  a  sale  of  the 
land.  Layne,  it  seems,  not  long  after  the  sale,  placed 
the  purchase  money  bonds,  or  part  of  them,  given  to* 
him  by  Johnson  and  Hinchman,  into  the  hands  of  Johni 
Echols  to  collect  and  apply  so  much  thereof  as  neces- 
sary to  pay  the  purchase  money  he  was  in  arrear  to  Tay- 
lor's representatives,  in  order  that  he  might  obtain  a 
deed  for  the  land  ;  and  Echols  did  collect  of  the  bonds< 
over  seven  thousand  dollars,  sufficient  to  pay  the  balance 
of  purchase  money  in  arrear  from  Layne  to  Taylor's- 
representatives,  and  paid  the  same  in  discharge  thereof.. 
Shortly  afler  all  this  was  done,  Holloway  was  appointed 
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committee^  and  no  part  of  the  residue  of  the  purchase  janiS^Ttom. 
money,  contracted  to  be  paid  by  Hinchman  and  Johnson  Hinchmmn. 
to  Layne  has  ever  been  paid,  which,  at  thistimci  includ-      Admr., 
ing  interest,  must  amount  to  seven  thousand  dollars,  or®*"*^*  ^^*^' 
perhaps  more.     The  plaintiffs  prove,  by  some  four  or 
five  witnesses,  who  were  well  acquainted  with  I^ayne, 
some  of  whom  transacted  important  business  with  him 
after  the  3d  of  March,  1859,  that  he  was  of  sufficient 
capacity  to  transact  business  at  that  date  and  afterwards, 
and  before   the   date   of   the   appointment  of  commit- 
tee, HoUoway.    Commissioner  Phillips,  who  was  direct- 
ed to  enquire  and  report  on  the  subject,  in  his  report  to 
the  court,  says,  "that,  from  all  the  evidence  presented  to 
him,  he  is  of  opinion  that  the   mental    incapacity   of 
Douglas  B.  Layne,  deceased,  at  the  time  he  made  the 
contract  with  Johnson  and  Hinchman  was  not  of  such  a 
character  as  to  unfit  him  from  making  a  valid  contract.'' 

The  defendants  at  some  stage  of  the  case,  took  the 
depositions  of  several  witnesses  to  prove  that  Layne  was 
insane  on  the  3rd  of  March,  1859,  and  before  and  after; 
but  none  of  these  witnesses  were  the  attending  physician 
of  Layne,  if  he  had  any,  or  experts  in  such  cases,  and 
they  simply  give  their  opinions,  generally,  as  to  the  state 
of  his  mind  without  stating  the  facts,  circumstances  or 
anything  upon  which  their  opinions  are  based,  and  none 
of  them  seem  to  have  been  present  when  the  contract 
was  made,  or  testify  that  they  saw  him  on  that  day. 
Such  evidence,  while  perhaps  it  may  be  read  and  con- 
sidered, is  entitled  to  but  little  weight  or  force,  in  and  of 
itself,  and  is,  I  think,  alone,  generally  insufficient  to  au- 
thorize a  court  to  declare  or  decide,  any  person  to  be  in- 
sane, especially  where  it  is  otherwise  shown,  by  the  cir- 
cumstances and  other  competent  evidence.  "But  the 
mere  &ct  that  a  person  isof  weak  understanding,  if  there  be 
no  fraud  or  surprise,  is  not  an  adequate  cause  of  relief." 
Adam's  Equity  432  and  433.  "Mere  weakness  of  mind, 
short  of  actual  idiocy  or  insanity,  whether  produced  by 
old  age  or  other  causes,  is  not  enough  to  call  for  the  in- 
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n%nii.  terference  of  equity  ;  but  where  there  is  imposition  or 
undue  influence^  it  will  be  a  very  important  ingredient  in 


Admr.,  determining  the  question  of  fraud/'  Same  author  433, 
BftUard»  Admr.  j^^^^^  j  ^^^  authorities  there  cited.  I  do  not  understand 
the  defendants  to  claim  that  the  depositions  taken  and 
filed  by  them  are  sufficient  to  establish  the  incapacity  of 
Layne  to  contract..  In  their  answer  and  cross-bill  they 
claim  the  enforcement  of  the  contract  of  the  3d  of  March, 
1859.  In  this  case,  under  the  circumstances^  and  facts,  as 
they  appear,  the  contract  of  sale  of  the  3d  of  March,  1859, 
was  sensible,  prudent,  and  beneficial  to  the  interests  of 
Layne,  and  was  bona  fide  e^nd  made  without  undue  influ- 
ence or  fraud.  I  see  no  cause  for  its  recission,  and  none 
appears  to  have  existed  at  the  date  of  the  alleged  con- 
tract of  compromise  and  rescission.  Johnson  and 
Hinchman  were  placed  in  possession  of  the  property 
about  the  time  they  made  the  purchase,  and  they  have 
had  the  uninterrupted  use  and  enjoyment  thereof  ever 
since.  It  is  not  alleged,  nor  does  it  appear,  that  Hollo- 
way,  as  committee,  had  money  or  property  with  which 
to  refund  to  Johnson  and  Hinchman  the  purchase  money 
they  had  paid;  and  so  &r  as  the  court  can  see  the  money 
could  not  have  been  raised  by  him,  except  by  a  sale  of 
the  land.  This  he  could  not  do,  and  the  sale  would  most 
likely  had  to  have  been  made  at  public  auction,  at  the 
suit  of  Johnson  and  Hinchman,  no  matter  what  the  sac- 
rifice, as  now  insisted  by  the  plaintiffs.  It  would  seem 
this  must  have  been  contemplated  as  the  result.  The 
alleged  compromise  changes  ihe  nature  of  the  estate  ;  it 
provides,  in  effect,  that  the  estate  of  Layne  shall  pay  the 
plaintiffs^  costs  in  the  suit  brought  by  Holloway  and  f  200 
counsel  fee  of  Johnson  and  Hinchman,  and  that  John- 
son and  Hinchman  should  be  paid  for  improvements, 
whether  beneficial  or  not,  and  without  ascertaining  the 
amount.  It  also  provides  for  the  payment  of  interest  to 
Johnson  and  Hinchman  upon  the  money  paid  by  them, 
and  for  the  payment  of  rent  by  Johnson  and  Hinchman. 
The  value  of  the  improvements  and  rent  was  to  be  aseer- 
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tained  in  future.     It  does  not  fix  the  rent  at  the  interest  j^nulS^Term. 
on  the  purchase  money.     Why  Holloway  never  atterap-  Hincimuui, 
ted  to  consummate  the  alleged  compromise  is  not  stated.      Adm'., 
He  may  have  died — ^his  powers  may  have  ceased  soon^*^**^*  ^*'^' 
after  its  date^  or  he  may  have  been  advised  that  he  had 
not  power  to  make  it,  or  concluded,  that  if  consummated, 
it  would  be  injurious  and  detrimental  to  the  interests  of 
Layne.    Be  this  as  it  may,  as  the  case  is  presented  the 
alleged  compromise  was  not  and  is  not  beneficial  to  the 
interest  of  Layne,  but  prejudicial  thereto,  and  should 
not  be  enforced  against  his  personal  representatives  and 
legal  heirs. 

If  Holloway,  as  committee,  could  make  a  contract  bind- 
ing upon  the  insane  person,  his  estate,  personal  represen- 
tative or  heirs  of  the  character  I  have  been  considering, 
and  a  court  of  equity  would  enforce  it,  still  I  do  not  think 
the  alleged  contract  is  a  final  contract,  such  as  courts  of 
equity  require  to  entitle  the  party  claiming  the  benefit 
thereof  to  a  decree  of  specific  performance.  Lewis  P. 
Holloway  pledges  himself  to  come  to  the  house  of  the 
said  Thomas  Johnson  on  the  18th  day  of  April,  1861, 
for  the  purpose  of  consummating  a  compromise  of  a  suit, 
Ac.,  upon  the  following  terms  here  agreed  upon,  to-wit, 
&c.:  The  word  'consummating,'  as  here  used  must  be 
construed  to  mean  'completing'  the  times  of  payment  of 
the  money  Johnson  and  Hinchman  had  paid  Echols  is 
not  fixed,  though  it  is  evident  it  was  not  contemplated 
that  it  should  all  be  paid  in  hand.  The  amount  of  the 
l^nt  to  be  paid  is  not  specified,  except  the  rent  for  that 
season.  Holloway  is  to  pay  Johnson  and  Hinchman 
^'fi>r  the  improvements  they  have  made  upon  said  land, 
and  if  they  connot  agree  as  to  the  value  of  said  imrove- 
ments,  they  are  to  choose  disinterested  persons  to  value 
the  same.''  The  number  of  persons  to  be  chosen,  or 
who,  in  case  of  disagreement,  are  not  specified.  The 
contract  of  sale  of  3d  of  March,  1859,  is  not  mentioned, 
or  the  description  of  writing  Hinchman  and  Johnson 
24 
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janniy Twui.  *^  *^  make  and  deliver,  reconveying  or  transfering  the 

HiochmEn  "interest  they  acquired  in  the  lands  by  the  contract  of  3d  of 

Admr.,     March,  1859,  and  the  assignment  of  exhibit  No.  2,  and 

Ballard/  Admr-^j^^  ^^^^  „^^j^  ^  ^[^^^  j^y  j^j^^^  jyderson  for  part  of  the 

land.  From  a  careful  consideration  of  all  the  circum- 
stances and  facts,  and  a  careful  examination  of  the  writ- 
ing. It  appears  to  me  that  the  writing  is  at  most  only 
the  terms  agreed  on  as  a  basis  of  an  agreement,  and  not 
the  agreement  itself.  There  is  no  binding  agreement  such 
as  equity  will  enforce  by  decree  of  specific  performance, 
when  the  writing  appears  only  to  be  terms  agreed  on 
as  a  lien  for  an  agreement,  and  not  the  agreement  itself; 
or  when  it  provides  that  any  of  the  terms  are  afterwards 
to  be  settled,  or  when  the  matter  is  unconcluded,  and  one 
party  may  still  withdraw  his  consent,  or  where  there  ap- 
pears any  design  of  further  negotiation.  Fry  on  Spe- 
cific Performance  of  Contracts,  New  Am.  Ed,  230  and 
342;  Gfraham  v.  OxH,  Eocecutor,  5  Munt,  396;  Milnes  v.  Oery, 
14  Ves.  Ch.  (Jr.),  400;  Baker  v.  Glass,  6  Munf.  212,  and  the 
cases  there  cited.  But  whenever  the  formal  agreement 
contemplated  is  to  be  anything  more  than  ancillary  to  the 
real  agreement ;  whenever  any  new  term  might  be  intro- 
duced into  the  formal  agreement  not  contained  in  the  ear- 
lier one,  the  first  agreement,  will  not  be  binding.  And 
whenever  the  conclusive  nature  of  the  arrangement  does 
not  evidently  appear  in  the  writing,  the  fact  that  a 
subsequent  and  more  formal  agreement  was  intended  to 
be  entered  into,  will  be  strong  evidence  that  the  pre- 
vious negotiations  were  not  intended  to  amount  to  an 
agreement.  Fry  on  Specific  Performance  of  Contracts, 
233. 

The  court  will  refuse  to  act,  even  when  it  only  rests 
reasonably  doubtful  whether  what  passed  was  only  trea- 
ty, let  the  progress  towards  the  confines  of  agreement  be 
more  or  less.  Per.  Lord  Eldon  in  Hvddledon  v.  Bris-- 
coe,  11  Ves.  Ch.  (Jr.)  592;  Fry  on  Spec.  Per.  Con., 
232, 

For  these  reasons,  I  think  said  decrees  are  also  erro- 
neous, and  should  be  reversed. 
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Fifth.  It  is  also  objected  by  Ae  appellants  that  it  was  j„uiSTenn. 
errorin  the  circuit  court  to  decree  a  sale  of  the  land  with-  Hinchman, 
out  the  personal  representative  and  legal  heirs  of  William  ^^t 
Taylor,  deceased,  being  made  parties  to  the  plaintiffs'®*^^*^*  Admr. 
bill.  As  the  case  appears,  this  objection  is  well  taken. 
It  would  prejudice  the  sale  of  the  property  to  sell  it  with- 
out the  court  first  ascertaining  if  the  lien  of  Taylor  for 
purchase  money  had  been  satisfied,  and  providing  for 
its  satisfaction,  if  not  satisfied.  And,  as  before  remarked, 
it  seems  that  the  legal  title  is  still  in  Taylor^s  heirs,  or 
at  least  it  does  not  appear  in  the  case  that  Taylor  or  his 
heirs  conveyed  the  four  hundred  and  fourteen  acres  of 
land,  although  it  is  probable  the  conveyance  should  be 
made.  For  these  reasons,  the  personal  representative 
and  legal  heirs  of  Taylor  should  have  been  made  party 
defendants  before  decree  of  sale,  otherwise,  the  sale,  if 
made,  would  be  prejudicial.  "If  it  appear  on  the  face 
of  the  record  that  proper  partiel^  to  the  suit  are  wanting, 
the  decree  will  be  reversed,  unless  the  objection  was  ex- 
pressly relinquished  in  the  court  below.*'  Sheppard's 
Ex.  V.  Starke,  3.  Munf.  29;  Clark  v.  Long,  4  Rand  451. 

Sixth.  The  appellees  insist  that  the  court  erred  in  allow- 
ing Ballard,  administrator,  and  the  widow  and  heirs  of 
Layne,  deceased,  to  file  their  answers,  and  also  the  cross- 
bill, after  the  decree  of  25th  of  April,  1867 ;  and  also 
erred  in  setting  aside  that  decree  on  the  8th  of  July,  1867. 

The  decree  is  interlocutory  and  might  be  opened  or 
set  aside  by  the  court  on  petition  for  a  rehearing.  Laid- 
ley  V.  Merrifieldf  7  Leigh,  346.  Cocke's  AdmW  v.  Gilpin^ 
1  Rob.,  20.  In  the  case  last  cited  judge  Baldwin,  on 
page  31,  says:  "Where  can  be  the  mischief  or  inconve- 
nience, whenever  the  judicial  action  of  the  court  itself^ 
in  the  cause,  has  not  been  perfected,  of  permitting  it  to 
control  the  ministration  of  its  servants,  and  even  to  turn 
back  and  correct  its  own  errors  of  omission  and  com- 
mission, instead  of  driving  the  parties  into  an  appellate 
f  omm  V^  The  fifty-third  section  of  chapter  one  hundred 
and  twenty-five  of  the  Code  of  this  State  is  in  these  words : 
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January  Torra."-*^*  any  time  before  final  judgment,  or  decree,  a  defendant 

HiDchman    ^*y  ^^®  ^  P^^*  ^^  answet ;  but  if  the  same  be   not  filed 

Admr.,      j^  jj,^  time,  an  action  or  suit  shall  not  be  thereby   con- 

Ballard,  -^^^'tinued,  unless  the  court  shall,  for  good  cause,  so  order." 
The  decree  was  set  aside  "on  the  petition  of  Lewis  Bal- 
lard, sheriff  of  Monroe  county,  and  as  such  administra- 
tor of  D.  B.  Layne,  deceased,  and  others,  and  for 
reasons  satisfactory  to  (he  court.'*  The  petition  is  not 
copied  into  the  record,  and  this  Court  is  therefore  unin- 
formed of  its  contents.  But  it  does  not  appear,  by  any 
return,  that  process  in  the  cause  was  served  on  Ballard, 
or  any  other  party ;  nor  does  it  appear  that  an  affidavit 
was  filed  of  the  non-residence  of  any  of  the  parties ; 
nor  is  there  an  order  of  publication, -in  the  record,  as  to 
any  absent  defendants ;  nor  does  it  appear,  either  in  the 
decree  of  25th  of  April,  1867,  or  elsewhere,  that  an  or- 
der of  publication  had  been  duly  executed  as  to  any  ab- 
sent defendants.  In  this  condition  of  the  record  this 
Court  will  not  determine  that  the  decree  of  the  8th  of 
July,  1867,  was,  or  is,  erroneous,  when  it  can  well  see, 
from  the  record,  why  it  may  have  been  right  and  proper. 
After  the  decree  was  set  aside,  without  objection,  so  &r 
as  the  record  discloses,  Layne's  widow  and  heirs  ap- 
peared and  filed  their  answer,  with  leave  of  the  court, 
without  objections  from  the  plaintifis,  and  the  defen- 
dants filed  their  general  replication  thereto.  Afterwards 
the  court  granted  leave  to  Ballard  and  the  widow  and 
legal  heirs  to  file  a  cross-bill  in  the  case,  which  was 
done.  Much  of  the  reasoning  applies  to  this  objection 
of  appellees,  which  has  been  given  for  overruling  the 
appellants'  objection,  that  the  plaintiffs'  cause  was  dis- 
missed and  out  of  court  after  the  expiration  of  thirty 
days  from  the  date  of  the  decree  of  2nd  of  December, 
1868.  Besides,  I  do  not  see  what  the  obgection  could 
avail,  if  sustained,  because  the  view  taken  in  this  opin- 
ion of  the  merits  of  the  case  reaches  and  applies  as  well 
to  the  decree  of  the  25th  of  April,  1867,  as  to  any  other 
decree  in  the  cause.     The  objection   of  appellees  to  the 
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decree  of  July  8,  1867,  and  to   the   filing  of  the  cross-  janJ^^erm. 
bill  must,,  under  the  circumstances,  be  overruled.     The  Htochmm, 
contract  of  sale  of  the  3rfl  of  March,  1859,  must  be  car-     ^^^^"  * 
ried  into  effect,  if  it  can  be  done  according  to  the  prin-         '  Admr. 
eiples  governing  courts  of  equity  in  such  cases ;  and  the 
Court  does  not  see,  from  anything  now  appearing,  why 
it  may  not  be  done.     But  before  the  case  is  further  pro- 
ceeded in,  with  that  view,  the  cross-bill,  as  it  is  called, 
must  be  amended,  and  Mary  T).  Layne,  the  personal  rep- 
resentative and  legal  heirs  of  A.  W.  G.  Davis,  deceased, 
and  the  personal  representative  and  legal   heirs  of  Wil- 
liam Taylor,  deceased,  must  be  made   party  defendants 
thereto^  and  all  other  persons  in  interest,  not  now  parties, 
with  gjppper  averments. 

Several  other  points  were  made  in  the  case  by  the  ap- 
pellants, but  under  the  views  expressed  upon  the  merits 
of  the  case,  and  the  disposition  which  must  be  made  of 
it,  those  points  are  immaterial,  and  are  not  necessary  to 
be  now  considered  and  determined. 

For  these  reasons  the  decrees  rendered  in  this  cause, 
by  the  circuit  court  of  the  county  of  Monroe,  on  the 
20th  day  of  May,  1870,  and  the  8th  day  of  August,  1870,  • 
most  be  reversed  and  annulled  and  the  appellants  re- 
cover against  the  appellees  their  costs  in  this  Court  ex- 
pended. And  this  Court  proceeding  to  render  such  de- 
cree as  the  court  below  should  have  rendered,  it  is  ad- 
judged, ordered  and  decreed  that  the  original  bill  filed 
in  the  cause  be  dismissed  and  that  the  defendants  in  said 
original  cause  recover  against  the  plaintiffs  therein  their 
costs  about  their  defence  in  the  court  below  therein  ex- 
pended. But  this  dismissal  of  said  original  bill  is  with- 
oat  prejudice  to  any  of  the  rights  of  the  defendants 
dierein,  or  any  of  them  under  the  said  contract  of  sale 
by  Douglas  B.  Layne  to  Thomas  Johnson  and  William 
Hinchman,  Jr.,  of  the  lands  in  the  original  bill  men- 
tioned, and  without  prejudice  to  any  rights  set  up  in  the 
aaid  cross-bill  and  the  right  to  prosecute  the  same  furth- 
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JaauixyTerm.®^*^^®'^^^*'^^^^^^^^^'   -^°^  *^^  Cr088-bill CaUSC  mustbe 


HinchmftD   "renaaJ^ded  to  the  circuit  court  of  Monroe  county  with  leave 

Admr.,     ^  ^Yie  plaintiffs  therein  to  file  an  amended  bill,   making 

Btiuni,  Admr.|^jjj^jQjjj^j   parties,  and  for  further  proceedings  to   be 

therein  had  as  though  it  was  an  original  bill,  according 

to  the  principles  decided  in  the  foregoing  opinion,  and 

the  rules  governing  courts  of  equity. 

Paull  and  Moore,  Judges,  concurred. 

Hoffman,  Judge,  did  not  sit  in  the  argument  and  de- 
cision of  the  case,  by  reason  of  sickness. 

Decrees  on  Original  Bill  Reversed  and  Cross- 
Bill  Cause  Remanded  for  Further  Proceedinos. 
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CHARIBSTONk 

Salt  Company  v.  Brown. 

February  26, 1874. 

An  incorporated  company,  being  tbe  owner  of  coal  lands,  desires  toob-        1874. 
tain  a  subterranean  right  of  way  through  or  under  the  lands  of  an»  '^"^"*'T^   *""* 
other  person,  for  the  purpose  of  mining,  and  removing  its  own 
coal  and  applies  to  court  for  the  benefit  of  the  forty-fourth  and 
forty-fifth  sections  of  chapter  forty-three  of  the  Code. 

The  report  of  the  commissioners  and  the  evidence  in  the  case,  show 
that  the  company  is  the  owner  of  some  thirty  acres  of  coal  land, 
from  which  the  coal  could  not  be  mined  and  transported  without 
going  through  the  land  of  the  defendants  ;  that  the  company  use 
said  coal  for  the  purpose  of  manufacturing  salt  at  their  fUmaces, 
and  to  sell  to  the  people  living  in  and  about  the  town  of  Hartford 
City ;  that  the  people  living  in  and  about  said  town  could  obtain  ^ 
coal,  also,  from  other  sources  and  that  the  public  would  not  use  the 
subterranean  way  set  out  and  described  in  the  commissioners'  re- 
port, through  the  land  of  the  company,  but  the  company  only. — 
Hxld: 

That  the  report  and  evidence  do  not  show  that  the  purpose  for 
which  the  property  is  to  be  taken  is  of  such  public  utility  as 
that  said  report  should  be  confirmed  by  the  court,  under  the 
forty-fifth  section  of  said  forty-third  chapter  of  the  Code.* 

*The  following  are  the  sections  referred  to  in  the  syllabus  and  opin- 
ion of  the  Court: 

Hiffht  of  way^  etc^  to  Umber  and  mineral  lands. 

Hi,  Any  person  owning  land  having  timber  upon  it  or  containing 
coal,  ore,  or  other  minerals,  who  desires  to  obtain  a  subterranean  or 
sor&ce  right  of  way,  by  railroad  or  otherwise,  under,  through,  or  over 
hod  belonging  to  another,  or  over  any  railroad,  canal,  state  or  county 
nad,for  ^e  purpose  of  mining  for  such  minerals,  or  conveying  such 
thnber  or  minerals  to  market,  or  for  the  purpose  of  draining  any  coal 
or  mineral  lands  under,  through,  or  over  lands  belonging  to  another,  or 
who  desires  to  obtain  land  on  or  near  a  railroad,  or  navigable  stream, 
or  public  road,  for  a  place  of  deposit,  sale,  and  shipment  of  such  timber 
or  minerals,  may  make  application  therefor,  pursuant  to  the  forty-sec- 
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jMmi»y*Tenii.     ^^^^^  WES  an  appeal  from  the  judgment  of  the  circuit . 

saitcomptny"^^'^'^  ^^  Mafton  county,  rendered  on  the  28th  day  of 
B^yrn.  May,  1872,  in  a  certain  suit  therein  pending,  where- 
in the  Valley  City  Salt  Company  was  plaintiff  and 
Major  Brown,  Isaac  Green  and  Mahala  his  wife,  Joseph 
Hereford  and  Susannah  his  wife,  Lydia  Pumphrey,  Vir- 
ginia Pumphrey,  Ella  Pumphrey,  Alice   C.  Pumphrey, 

Ross  and  Cassandiahis  wife,  Bazelel  J.  Pumphrey 

and  Ann  his  wife,  George  W.  Pumphrey  in  his  own  right 
and  as  executor  of  Nimrod  Pumphrey  and  as  trustee  of 
Adaline  Agnew,  and  Jane,  wife  of  said  George  W» 
Pumphrey,  Perry  C.  Purnell  and  Mary  Ellen  his  wife,. 
Daniel  Polsley  as  executor  of  Nimrod  Pumphrey  and  as 
trustee  of  Adaline  Agnew,  and  Adaline  Agnew,  were 
defendants.  The  appeal  was  taken  by  Major  Brown^ 
one  of  the  defendants. 

The  Hon.  James  W.  Hoge,  judge  of  the  circuit  court 
of  said  county,  presided  at  the  trial  b^low. 

The  fiicts  in  the  case,  together  with  the  constitutional 
provisions  referred  to,  are  sufficiently  set  forth  in  the 
opinion  of  Paull,  Judge. 

ond  cbapter,  to  the  circuit  court  of  the  county,  and  the  proceeding's, 
thereon  nad  shall  conform  to  the  said  chapter." 

^'45.  The  report  of  the  commissioners  appointed  pursuant  to  the  said 
forty-second  ctiapter  to  ascertain  the  just  compensation  to  be  paid  for 
the  property  to  be  taken  or  injured  n>r  the  purpose  mentioned  in  the 
peeoeding  section  shall  not  be  conftrmed  and  ordered  to  be  reoprded  by 
the  court,  unless  from  such  report  and  the  evidence  in  the  case  the 
court  is  of  the  opinion  that  the  purpose  for  which  the  property  is  to  be 
taken  is  of  public  utility,  nor  then,  if  it  appear  that  the  mansion  house 
of  any  person,  or-  the  yard,  garden  or  orchard  pertaining  thereto,  or 
any  mill,  warehouse,  factory,  store  or  shop,  railroad,  canal,  state  or 
county  road  will  be  materially  injured;  and  upon  payment  of  the  oom» 
pensation  so  ascertained,  within  the  time  and  tne  manner  prescribed  by 
the  eighteenth  section  of  the  said  chapter,  a  right  of  way  only  shall  be 
vested  in  the  applicant,  not  to  exceed  fifty  feet  wade  in  any  case,  ex- 
cept as  to  the  land  condemned  for  such  place  of  deposit,  sale  and  ship- 
ntent  (which  shall  in  no  case  exceed  one  acre),  as  to  which  the  tnie 
shall  be  absolutely  vested  in  the  applicant  upon  such  payment.  WhMk 
the  right  is  so  vested  in  the  applicant  to  cross  any  railroad,  canal,  stato^ 
oouniy«  or  other  road,  h^.^hali  at  hia  own  expense,  ra«ke  and  arraAge 
the  said  crossing  so  as  not  to  interrupt^  or  in  any  wise  inter&ra  wuh, 
the  free  use  of  such  railroad,  eaaal,  state,  oonaiyi  or  other  road. 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  193 

-    Edward  B.  Knight  and  WiUiam  H,  TonUinaony  for  the  jtn^iS^xcrm. 

appellant.  SaltCompaay 

/.  W,  English,  for  the  appellee.  btowo. 

Paujll,,  Judge  : 

The  Valley  City  Salt  Company,  the  appellee  and 
plaintiff  below  in  this  proceeding,  is  a  corporation,  organ- 
ijsed  under  the  laws  of  this  State,  for  the  purpose  of  dig- 
ging or  boring  for  salt  and  other  minerals,  and  manufac- 
turing the  same ;  and  also  for  mining  coal  and  marketing 
die  same ;  and  for  selling  goods,  having  its  principal 
office  or  place  of  business  at  Hartford  City,  in  Mason 
county.  West  Virginia.  The  said  company  being  the 
owner  of  a  certain  tract  of  land,  containing  thirty  acres, 
and  desiring  to  obtain  access  thereto  by  a  subterranean 
right  of  way,  by  railroad,  under  a  portion  of  an  inter- 
vening tract,  sought  the  benefit  of  the  forty-fourth  and 
forty-fifth  sections  of  chapter  forty-three^of  the  Code  of 
West  Virginia.  A  petition  was  addressed  to  the  circuit 
court  of  Mason  county,  setting  forth  the  £Eict  of  owner- 
ship, and  asking  that  commissioners  might  be  appointed 
to  ascertain  what  would  be  a  just  compensation  to  the 
owners  of  the  land  for  what  was  sought  to  be  taken  in 
accordance  with  the  provisions  of  law.  The  petition  re- 
cites that  the  said  right  of  way  was  "sought  to  be  estab- 
lished by  said  company  in  order  that  it  may  mine  and 
remove  the  coal  from  said  tract  of  land,  marked  D.,  for 
the  purpose  of  marketing  the  same,  and  of  supplying  the 
salt  furuace  of  said  company  with  coal,  and  for  draining 
the  rooms  and  entries  which  may  be  made  in  said  lot 
D."  To  this  petition  Major  Brown  demurred ;  commis- 
sioners were  appointed,  and  made  their  report,  to  which 
the  defendant  Brown  filed  exceptions ;  but  the  same  were 
,  overruled  by  the  court,  and  the  report  directed  to  be  re- 
corded on  the  chancery  side  of  the  court,  the  judge  be- 
ing satisfied,  that  the  purpose  for  which  the  property,  in 
the  petition  mentioned,  is  to  be  taken,  is  of  public  util- 
25 
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:i«nw|fiWni.  ^^7y  *^^  ^*  ^^^  appearing  that  the  mansion  house  of  any 
■iit'iVipwiirP^^^^^^  or  the  yard,  garden  or  orchard  pertaining  there- 
to, or  any  mill,  warehouse,  fiictory,  store,  or  shop,  tail- 
road,  canal.  State  or  county  road  will  be  materially  in- 
jured by  the  taking  of  said  property  for  said  subterranean 
right  of  way. 

Two  of  the  exceptions,  (the  first  and  fifth)  made  to 
the  report  present  the  chief  question  raised  by  these  pro- 
ceedings for  the  consideration  of  the  court,  to-wit; 
Whether  the  applicants,  the  appellees  here,  are  justified 
in  invoking  the  right  of  eminent  domain,  residing  in 
the  State,  for  the  accomplishment  of  their  object.  And 
to  this  question  our  attention  will  now  be  directed.  The 
former  Constitution  of  this  State  under  which  this  cause 
originated,  provided,  as  probably  do  the  Ck)n8titutions  of 
all  the  States  of  this  Union,  in  article  two  section  six^ 
that  ''private  property  shall  not  be  taken  for  public  use 
without  just  compensation :''  And  that  ''no  person,  in 
time  of  peace,  shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law.'^  These  provisions 
have  been  invoked  by  the  defendant  for  his  protection 
or  the  protection  of  his  property.  We  observe  in  the 
outset  that  private  property  is  there  held  subject  to  "pub- 
lice  use*'  according  to  this  provision  of  our  civil  com- 
pact, wherever  the  Legislature  of  the  State  in  the  exer- 
cise of  its  wisdom,  shall  see  proper  to  wield  the  high 
and  sovereign  power  of  the  government  for  this  purpose. 
We  observe,  in  the  second  place,  that  this  constitutional 
limitation  impliedly  prohibits  the  taking  of  private 
properly  for  any  private  use  whatever,  without  the  con- 
sent of  the  owner.  This  last  proposition  has  been  long 
supported  in  the  legislative  and  judicial  history  of  the 
country  by  the  weight  of  authorities ;  but  this  question 
does  not  arise  in  the  present  case  and  is  not  intended  to 
be  decided  at  this  time. 

The  remaining  and  material  question  then  is, 
whether  the  land    which    has    been    taken,    by    the 
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proceedings     in     the     present     case     is     taken     ^^  jgnvMrrTma. 
public  «««,  as  that  use  is  found  to  appear  in  aecordancCg^j^  comwmy" 
with  establidied  legal  principles;  if  so,  the  proceedings,      ^jj;^^ 
(if  there  be  no  formal  objection  to  them)  are  valid  and 
if  such  use  is  not  found  to  appear,  they  are  void.     We 
remark  here,  that  the  words  "public  utility^' occurring  in 
the  forty-fifth  section,  must  be  regarded  as  synonymous, 
with  the  words  "public  use."     We  do  not  suppose  that 
any  difterent  meaning  was  intended  by  the  Legislature, 
but  if  there  was,  and  there  is  really  any  difference  in  the 
signification,  that  attached  to  the  language  in  the  higher 
law,  must  prevail. 

What  then  constitutes  a  public  use,  as  contradistin- 
guished from  private  use?  The  most  extended  research 
will  not  likely  result  in  the  discovery  of  any  rule,  or 
act  of  rules  or  principles,  of  certain  and  unusual  appli- 
<»ition,  by  which  this  question  can  be  determined  in  all 
cases.  Eminent  jurists  and  distinguished  writers  upon 
public  law,  do  not  express  concurrent  or  uniform  views 
upon  this  subject.  It  is  a  question,  from  its  very  nature, 
of  great  practical,  perhaps  of  insuperable  difficulty,  to 
determine  the  degree  of  necessity,  or  the  extent  of  pub- 
lic use,  which  justifies  the  exercise  of  this  extraordinary 
power  upon  the  part  of  a  State,  by  which  the  citizen, 
without  his  will,  is  deprived  of  his  property.  For  ex- 
ample; says  Chancellor  Walworth,  in  the  case  of  Bedc- 
man  V.  Saratoga  and  Schenectady  Bailroad  Company,  in 
speaking  of  the  public  interest,  "But  if  the  public  inter- 
est can  be  in  atiy  way  promoted  by  the  taking  of  private 
property,  it  must  rest  in  the  wisdom  of  the  Legislature 
to  determine  whether  the  benefit  to  the  public,  will  be  of 
sufficient  importance  to  render  it  expedient  for  them  to 
exieroise  the  right  of  eminent  domain,  and  to  authorize 
an  interference  with  the  private  rights  of  individuals, 
for  that  purpose."  An  eminent  commentator,  judge 
Cooley,  referring  to  this  language,  says,  "It  would  not 
be  entirely  safe,  however,  to  apply  with  much  liberality, 
the  language  above  quoted,  that, 'when  the  public  in- 
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jwniiS*Tenn.*^'^®*  ^^^  ^f  ^^  ^^Y  ^^7f  promoted  by  the  taking  of 
flaitcompaDT  P^^ivate  property/  the  taking  can  be  considered  for  a 
Broirn.  public  usc.  It  18  Certain  that  there  are  very  many  cases- 
in  which  the  property  of  some  individual  owners  would 
likely  be  better  employed,  or  occupied,  to  the  advance- 
ment of  the  public  interest,  in  other  hands,  than  in 
their  own ;  but  it  does  not  follow  from  this  circumstance- 
alone,  that  they  may  rightfully  be  dispossessed:"  And 
then  follow  some  forcible  and  pertinent  illustrations^ 
chief  j.'^Bigelow,  in  Talbot  v.  Hudson,  24  Monthly  Law 
Reporter,  says,  ^^If  land  be  taken  for  a  fort,  canal,  or 
highway,  it  would  clearly  fall  within  the  first  class,  (pub- 
lic use).  If  it  was  transferred  from  one  person  to- 
another,  or  to  several  persons,  for  their  own  peculiar 
benefit  or  advantage,  it  would  clearly  come  within  the 
second  class,  (private  use).  There  is  no  fixed  rule,  or 
standard,  by  which  such  cases  can  be  tried  and  deter- 
mined. Each  must^depend  on  its  own  peculiar  circum- 
stances." This,  so  far  as  our  investigation  has  gone,  is 
literally  true,  public  writers,  and  the  reported  cases  of 
numbers  of  the  States  furnishing  us  with  no  one  certain 
and  absolute  standard  of  judgment.  Says  justice  Mc- 
Curdy,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Connecticut,  ''one  of  the  most  common  meanings  of 
the  word  use,  as]  defined  by  Webster,  is  'usefulness 
utility,  advantage,  productive  of  benefit.'  Public  use 
may,  therefore,  well  mean  public  usefulness,  utility  or 
advantage,  or  what  is  productive  of  general  benefit;  so 
that  any  appropriating  of  private  property  by  the  State, 
under  its  right  of  eminent  domain,  for  purposes  of  great 
advantage  to  the  community,  is  a  taking  for  public  use." 
While  this  is  in  one  sense  true,  it  is  yet  perfectly  ob- 
vious, that  if  the  principle  there  announced  is  acted 
upon,  without  a  most  careful  and  guarded  reference  to 
the  nature,  necessity  and  extent  of  the  use  for  which 
private  property  is  sought  to  be  taken,  the  great  consti- 
tutional safeguard  which  has  been  thrown  around  it,  will 
be  utterly  subverted. 
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It  may  now  be  further  observed  that  it  is  not  the  na-  januaJJ-^Tenn. 
itare  of  the. agents  or  agencies  which  the  state  may  em-'siucompany" 
ploy  for  accomplishing  a  public  use  that  determines,  in  Broim. 
^any  degree,  its  exercise  of  the  right  of  eminent  domain. 
These  may  be,  either  natural  persons,  or  public  or  pri- 
vate corporations,  organized  for  their  own  exclusive 
profit  and  emolument,  promded  there  is  connected  with 
them  a  public  use  of  such  necessity  or  extent  as  will 
properly  justify  the  interference  of  the  state's  sovereign 
power  on  their  behalf.  A  railroad  company,  as  well  as 
Any  other,  illustrates  this  truth^  being  simply  a  private 
-corporation  seeking  the  pecuniary  benefit  of  its  stock- 
holders, while,  nevertheless,  vastly  promoting  the  public 
interests,  in  the  facilities  afforded  to  the  public  for  travel 
-and  transportation.  Indeed  the  tendencies  of  our  pres- 
«ent  organized  form  of  society  is  to  accomplish  benefits 
and  secure  the  public  good,  as  far  as  practicable,  through 
the  means  of  private  enterprize,  activity  and  thrifl ;  and 
this  is  seen  in  the  provisions  of  our  Code,  now  under 
consideration.  The  uniform  history  of  the  States,  as 
connected  with  the  exercise  of  this  attribute  of  sov- 
ereignty, shows  that  it  cannot  be  limited  as  to  the  agen- 
tcies  employed,  either  as  to  their  nature,  or  the  private 
purposes  for  which  they  are  called  into  being.  These 
agencies,  whether  corporate  or  otherwise,  must  have  two- 
fold interests,  both  private  and  public ;  while  the  former 
alone  may  be  regarded  so  far  as  the  agency  or  corpora- 
tion itself  is  conceiTied,  yet  when  it  is  sought  to  clothe 
it  with  the  right  of  eminent  domain,  the  latter  only  can 
be  regarded ;  here  a  direct  purpose  to  benefit  the  public 
.must  be  made  to  appear;  and  this  in  some  direct  and  sat- 
isfactory form.  It  is  manifest  that  not  all  agencies  or 
^corporation8,  though  having  a  general  tendency  to  pro- 
mote the  public  interests,  can  invoke  the  exercise  of 
this  power  of  the  state.  For  example,  as  long  as  the 
public  must  and  will  travel,  hotels  for  its  accommodation 
are  useful,  indeed  essential  and  indispensible ;  so  also 
j>rinting  or  publishing  companies,  stage  lines  and  other 
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Jan  **^Tenii  ^^""8  of  industry  are  essential  to  the  public  good^  but  it 
Sidt  Company  ^^'1  ^^^  ^^  claimed  that  they  are  entitled,  merely  on 
that  account,  to  the  aid  of  the  state,  in  the  manner  indi- 
cated. Again,  it  has  been  most  strenuously  argued  that  the 
term  public  use  must  be  confined  to  its  simple  sense  of 
dired,  possession,  occupation  and  enjoyment  by  the  public  r 
but  this  principle,  again,  if  inflexibly  enforced,  would, 
in  many  instances,  probably  defeat  the  most  salutary  ex- 
erciee  of  the  power. 

In  looking  at  the  history  of  the  states  upon  this  8ul>- 
ject,  we  find  that  the  following  objects  embrace  about 
all,  perhaps  every  one,  in  whose  behalf  the  states  have 
interposed  their  sovereign  power ;  to-wit :  Public  high- 
ways, turppike  roads,  canals  and  railroads ;  also,  for  the 
purpose'of  erecting  wharves,  basins,  streets  and  alleys ;  of 
establishing  ferries,  draining  swamps  and  marshes:  of 
bringing  water  to  cities  and  villages ;  of  erecting  dams 
for  the  improvement  of  navigable  streams,  and  the  cre- 
ation and  protection  of  flouring  mills.  The  legislation 
of  other  states  has  embraced  these  objects,  and  we  think 
these  only,  so  far  as  we  have  seen,  down  to  the  present 
time.  While  this  course  of  legislation  does  not  furnish 
an  absolute  law  of  exclusion  at  all,  it  does  indicate  that 
the  enlightened  judgment  and  wisdom  of  our  legislative 
bodies  has  found  no  other  objects  of  sufficient  importance- 
or  necessity,  to  justify  the  exercise  of  this  high  power  on 
the  part  of  the  states.  In  this  connection  we  refer  to- 
an  observation  made  by  judge  Cooley  in  his  work  on 
Con.  Lim.  532 :  ^'The  reason  of  the  case,  and  the  settled 
practice  of  free  governments  must  be  our  guides  in  de- 
termining what  is,  or  is  not  to  be  regarded  a  public  use ; 
and  that  only  can  be  considered  such  where  the  govern- 
ment is  supplying  its  own  needs,  or  is  furnishing  facili- 
ties for  its  citizens  in  regard  to  those  matters  of  public 
necessity,  convenience  or  welfare,  which,  on  account  of* 
their  peculiar  character,  and  the  diflSculty — ^periiaps  im- 
possibility— of  making  provision  for  them,  otherwise,  it 
is  alike  proper,  useful  and  needful  for  the  government  to- 
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provide/'    In   looking  at  the  claas  of  objects  abov^j  j,^^J^S»,^^ 
emimerated,  we  find  that  they  are  all  of  an  midonbtedi^'^pi^  ^^-ttiT 
need&l  character;  in  other  words  there  is  connected      btoha. 
with  them  all  a  clear  public  U9e ;  this  element  is  indis*- 
pensable :  again^  we  find  that  in  regard  to  them  all^  the 
government  still  maintains  its  power,  and  can  so  regulate 
and  control  the  action  of  the  agencies  by  which  they  are 
managed  as  to  secure  the   rights  and  interests  of  the 
public  therein  ;  and  if  to  thene  we  shall  add  the  impos- 
sibility or  extreme  difficulty,  at  least,  ot  effectuating  the 
same  purposes  in  any  other  way,  we  may,  perhaps,  find  in 
the  combination  of  these  three  elements,  a  rule  partic- 
ular safe  for  our  guidance  in  determining  in  any  particu- 
lar case,  whether  there  has  been  a  constitutional  exer- 
cise of  the  right  of  eminent  domain. 

Before  applying  this  rule  to  the  case  in  hand,  we  refer 
again  to  said  forty-fourth  and  forty-fifth  sections  of  our 
Code  :  it  will  be  observed  that  the  right  given  in  the 
forty-fourth  section  to  certain  parties  to  call  in  the  aid 
of  the  State,  is  not  absolute,  but  modified  and  controlled 
by  the  forty-fifth  section,  making  it  the  express  duty  of 
the  court  to  determine  whether  the  purpose,  in  any  par- 
ticular application  which  is  made,  for  which  the  property 
is  to  be  taken,  is  of  public  utility  or  use  ;  if  not,  all  the 
proceedings  must  be  rejected.  It  is  not  necessary,  there- 
fore, to  pass  here  upon  the  constitutional  character  of 
the  forty-fourth  section,  but  simply  to  determine  wheth- 
er, under  all  the  circumstances  of  this  case,  as  seen  in 
the  report  and  evidence,  a  public  use  is  legally  found  to 
appear;  this  it  is  made  the  express  duty  of  the  cburts  to 
determine  in  each  case  as  it  may  arise. 

In  looking  at  the  proceedings  in  this  case,  we  find  no 
light  or  information  upon  this  point,  in  the  report  of  the 
commissioners ;  the  evidence  introduces  the  certificate  of 
incorporation,  which  recites  the  purposes  of  its  organi- 
zation, which  have  been  hereinbefore  set  forth,  to-wit : 
of  digging  and  boring  for  salt,  and  other  minerals,  and 
making  the  same,  and  also  for  mining  coal  and  market- 
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j»niSjTorm.^°S  *^®  Same;  and  also  for  selling  goods:  the  evidence 
Sftit  Oompanj,  fo^ther  recites  that  the  applicants  were  to  sell  their  coal 
B^ifA.  ^  ^^^  people  living  in  and  about  the  town  of  Hartford 
City,  in  Mason  county;  but  at  the  same  time,  that  said 
people  could  obtain  their  coal  from  other  sources ;  that 
the  public  would  not  use  the  subterranean  right  of  way, 
but  the  applicants  only.- 

We  are  unable  to  see  in  this  evidence  and  report  of 
commissioners  any  of  the  requisitions  of  the  rule:  the 
work  is  not  even  needed  to  supply  a  limited  neighbor- 
hood with  coal ;  they  can  otherwise  obtain  their  supplies ; 
it  is  not  extremely  difficult,  much  less  impossible,  to  do 
so ;  and  there  is  no  remaining  supervision  of  law  to  reg- 
ulate or  secure  any  possible  public  interests.  No  suffi- 
cient public  use  is  therefore  made  to  appear  to  justify  an 
interference  with  the  rights  of  private  property.  To 
secure  the  possession  and  enjoyment  of  private  property 
is  one  of  the  chief  ends  of  all  free  governments ;  and 
hence  the  limitation  found  in  our  National  and  State 
Constitutions  to  secure  this  object  and  the  safeguard  thus 
provided  in  the  supreme  law,  may  not  be  lightly  or  reck- 
lessly invaded.  To  destroy  or  materially  weaken  its  force, 
would  be  to  subvert  one  of  the  pillars  on  which  rests  the 
fabric  of  our  civil  society.  While  cheerfully  conceding 
that  private  interests  must  yield  to  the  public  exigencies, 
or  the  public  good,  in  a  proper  case,  yet  that  proper  case 
must  be  clearly  made  to  appear.  Said  a  learned  jurist 
of  Virginia,  judge  Green,  in  6  Randolph,  "Liberty 
itself  consists  essentially,  as  well  in  the  security  of  pri- 
vate property,  as  of  the  persons  of  individuals ;  and  this 
security  of  private  property  is  one  of  the  primary  objects 
of  civil  government,  which  our  ancestors  in  passing  our 
Constitution  intended  to  secure  to  themselves  and  their 
posterity,  effectually  and  forever." 

An  eminent  statesman  of  England,  referring  to  the 
security  of  the  subject  under  the  .^Jgia  of  English  law, 
once  said  :  ''There  stands  the  poor  man's  cottage ;  the 
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rains  of  summer  and  the  snows  of  winter  may  enter  its  j^JH^^y^n^ 
crevices,  but  the  King  of  England  with  all  his  forces,  g^^^  company, 
dare  not  enter  that  poor  man's  cottage/'  Broim. 

In  our  own  country  the  citizen  should  be  equally  safe 
in  his  person  and  property  under  the  shield  of  our  con- 
stitutions, and  the  acknowledged  pre-eminent  dominion 
of  the  state  never  needlessly  employed  to  interfere  with 
the  private  rights  of  the  highest  or  the  lowest  in  the  land. 

The  judgment  or  order  of  the  circuit  court  of  Mason 
county,  made  on  the  28th  day  of  May,  1872,  confirming 
the  report  of  the  commissioners  and  ordering  it  to  be  re- 
corded, is  set  aside  and  reversed  with  costs  to  the  appel- 
lant, and  this  Court  proceeding  to  render  such  judgment 
as  the  court  below  ought  to  have  rendered,  doth  adjudge 
and  order  that  the  petition  of  the  appellee  be  and  the 
same  is  hereby  dismissed,  with  costs  in  the  circuit  court, 
and  that  this  order  be  certified  to  the  circuit  court 'of 
Mason  county. 

The  other  Judges  concurred. 

Judgment  Reversed  and  Proceeding  Dibmissejd. 


26 
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CHARLESTON, 

PouBLEY  &  Son  v.  Anderson. 

Pebpuary  25, 1874. 

*^^*m  ^'  &  Son,  attorneys,  contract,  in  writing,  with  L.  as  follows:     "It  is 

-agreed  that  P.  &  Son  are  to  receive  one  hundred  dollars  certain  and  if 


jj  ^  the  suit  (referred  to  and  mentioned  in  the  agreement)  is  decided  ta 

J6  ISTI  favor  of  L.  then  P.  &  Son  are  to  receive  two  hundred  dollars,  makin^^ 

7      20^  three  hundred  in  all." 

66     m 

■  I  P.  &  Son  bring  an  action  of  assumpsit,  setting  forth  the  agreement 

and  alleging  that  L.  dismissed  said  suit  without  their  consent  and 
thereby  hindered  P.  &  Son  from  prosecuting  said  suit  to  a  final  decision, 
although  plainti^  were  willing  and  ready  so  to  do.  The  declaration 
also  contains  the  common  counts  for  work  and  labor,  and  upon  an  ac- 
count stated. — Held: 

1.  Upon  a  demurrer  to  the  declaration,  and  to  each  count  thereof^  the 

same  are  sufficient. 

2.  That  P.  &  Son  are  not  necessarily  entitled,  upon  issue  joined  on  a 

plea  of  non-assumpsit,  in  addition  to  the  $100  certain,  named  in 
the  contract,  to  recover  the  whole  amount  of  the  contingent  fee 
therein  specified ;  but  for  breach  of  said  contract,  by  defendant^ 
may  recover  such  damages,  by  way  of  compensation  for  their 
time,  labor  and  attention,  as  these  are  reasonably  worth ;  as  well, 
also,  for  any  loss  or  injury  they  may  have  sustained ;  provided  the 
whole  recovery  shall  not  exceed  the  entire  amount  stipulated  in 
the  contract. 

An  appeal  from  the  judgment  of  the  circuit  court  of 
Mason  county  rendered,  upon  the  verdict  of  a  jury,  on 
the  30th  day  of  May,  1871,  in  a  suit  at  law,  pending  in 
said  court,  wherein  Daniel  Polsley  and  Daniel  W.  Pols- 
ley,  partners  in  the  practice  of  law,  under  the  firm  name 
of  Polsley  &  Son  were  plaintiffs  and  Lewis  Anderson, 
defendant. 
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On  the  23d  day  of  December,  1870,  the  plaintiffs  in-  j^^>rmm. 
stksted  an  action  of  trespass  on  the  case  in  assumpsit  p^^^^  ^  ^^ 
against  the  defendant   and  the  writ  was  retainable  to 
the  January  rules  then  next  following.     At  these  rules 
the  plaintiff  filed  his  declaration. 

The  fird  count  alleged  "that,  whereas,  heretofore,  to- wit, 
on  the  4th  day  of  August,  1868,  at  the  county  aforesaid, 
the  said  defendant,  in  consideration  that  the  said  plain- 
ti&  and  William  H.  Tomlinson,  Esq.,  at  the  special  in- 
stance and  request  of  said  defendant,  had  then  and  there 
agreed  with  the  said  defendant  that  they  and  the  said 
William  H.  Tomlinson,  Esq.,  as  attorney-at-law,  would 
prosecute  a  suit  in  chancery,  pending  in  the  circuit 
court  of  Mason  county.  West  Virginia,  on  the  chancery 
side  of  said  court,  wherein  the  said  defendant  was  plain- 
tiff, and  the  heirs-at-law  of  John  Anderson,  dec'd,  were 
defendants,  for  the  enforcement  of  a  special  performance 
of  a  contract  for  fifly  acres  of  land,  entered  into  between 
the  said  John  Anderson  in  his  lifetime,  and  the  defend- 
ant :  He,  the  said  defendant,  then  and  there  agreed 
that  the  said  plaintiffs  and  the  said  William  H.  Tomlin- 
son, Esq.,  should  receive  for  their  legal  services  one 
hundred  dollars  each,  certain  (meaning  thereby  that  the 
aaidD.  Polsley  &  Son  should  receive  one  hundred  dol- 
lars, and  the  said  Tomlinson  one  hundred  dollars  from 
the  said  defendant),  and  that  if  the  said  suit  was  decided 
in  fiivor  of  the  said  Lewis  Anderson,  the  defendant,  that 
then  the  said  Polsleys  and  Tomlinson  were  to  receive 
from  the  said  defendant  three  hundred  dollars  each 
(meaning  thereby  that  the  said  D.  Polsley  &  Son  should 
receive  three  hundred  dollars,  and  the  said  Tomlinson 
three  hundred  dollars  from  the  said  defendant),  in  all  six 
hundred  dollars.  The  plaintiffs  now  aver  that  in  con- 
sideration of  the  said  promise,  agreement  and  under- 
taking, that  they  and  the  said  Tomlinson,  did  commence 
and  prosecute  the  said  suit  in  said  court,  and  that  they 
did  in  all  respects  in  that  behalf  fulfill  and  perform  their 
part  of  said  agreement  in  good  faith ;  but.  that  while 
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januarfTerui.  ^^^  ^^'^^  ^^  pending  in  Said  court,  and  being  diligently 
Polder  A  Son  pj'oseciited  by  the  said  plaintiffs  and  the  said  Tomlinson, 
AndCTson.    ^^9  *^®  ^^  defendant,  on  his  own  motion,  did,  without 
the  consent  of  the  said  plaintiffs,  or  said  W.  H.  Tom- 
linson, cause  the  said  suit  to  be  dismissed,  to- wit,  oQthe 

day  of ,  at  the  county  aforesaid,  and  did  then 

and  there,  by  the  dismission  aforesaid,  hinder  and  pre- 
vent the  said  plaintiffs  and  the  said  Tomlinson  from  the 
further  prosecution  of  the  said  suit,  and  did  thereby 
prevent  and  render  impossible  a  decision  of  said  suit  in 
favor  of  the  said  defendant.  In  consideration  whereof 
the  said  defendant  afterwards,  to-wit,  on  the  day  last 
aforesaid,  at  the  county  aforesaid,  undertook  and  faith- 
fully promised  the  plaintiffs  to  pay  them  the  aforesaid 
sum  of  $300  on  demand/^ 

The  second  count  alleged  that  'Hhe  said  defendant  was  in- 
debted to  the  plaintiffs  in  the  further  sum  of  $300,  with 
interest  thereon  from  the  28th  day  of  January,  1870,  un- 
til paid,  for  the  work  and  labor,  care  and  diligence,  and 
attendance  of  said  plaintiffs  as  attorneys  at  law  in  the  said 
court,  before  that  time  done,  performed  and  bestowed 
by  the  said  plaintiffs  upon  a  retainer ;  at  the  special  in- 
stance and  request  of  the  said  defendant  in  and  about 
the  prosecuting  and  attending  to  a  suit  in  equity  in  the 
circuit  court  of  Mason  county.  West  Virginia,  for  the 
said  defendant  against  the  heirs  of  John  Anderson,  de- 
ceased ;  and  for  certain  fees  due,  and  of  right  payable, 
to  the  said  plaintiffs,  in  respect  thereof.  And  being  so 
indebted,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to-wit :  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiffs  to  pay  the  said  sums 
of  money  aforementioned  whenever  he  would  be  there- 
unto afterwards  requested." 

The  third  count  alleges  that  *'the  said  defendant  af- 
terwards, to-wit:  on  the  day  and  year  last  aforesaid, 
accounted  with  the  plaintiffs  of  and  concerning  divers 
other  sums  of  money  from  the  said  defendant  to  the  said 
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plaiatifib  before  that  time  due  and  owing,  and  then  ii^ja„u.Jt'xenn 
arrear  and  unpaid ;  and  upon  said  accounting  the  said  p^,^^y  ^  g^^ 
defendant  was  then  and  there  found  to  be  in  arrear  and    Anderson. 
indebted   to   the  said  plaintifi  in  the  further  sum  of 
1300,  and  being  so  found  in  arrear  and  indebted,  the  said 
defendant  in  consideration  thereof  afterwards,  to-wit : 
on  the  day  and  year  last  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiffs  to  pay 
them,  the  said  plaintiffs,  the  said  last  mentioned  sum  of 
money  when  thereunto  afterwards  requested." 

The  fourth  count  alleged  that  "for  that  whereas  here- 
tofore, to-wit:  on  the  fourth  day  of  August,  1868,  at  the 
county  aforesaid,  the  plaintiffs  and  William  H.  Tomlinson 
Esq.,  entered  into  an  agreement  in  wri  ti  ng  with  the  said  de- 
fendant, the  date  whereof  is  the  day  and  year  last  afore- 
said, and  signed  their  names  thereto,  as  did  also  the  said 
defendantby  J.  L.  Anderson,  his  duly  authorized  agent,  by 
which  agreement  it  was  agreed  and  contracted  by  and 
between  the  said  plaintiffs  and  Wm.  H.  Tomlinson,  on  the 
one  part,  and  the  said  defendant  on  the  other  part,  in  sub- 
stance as  follows,  to-wit:  that  the  said  plaintiffs  and  Tom- 
linson, as  attorneys  at  law,  should  prosecute  a  suit  in  equi- 
ityin  the  circuit  court  of  Mason  county,  instituted  by  the 
said  defendant  against  the  heirs-in-law  of  John  Ander- 
son, deceased,  for  the  specific  performance  of  a  contract 
for  fifty  acres  of  land  entered  into  between  the  said  de- 
fendant and  the  said  John  Anderson,  in  his  lifetime ; 
in  consideration  whereof,  the  said  defendant  agreed  to 
pay  the  plaintiffs  for  their  legal  services  in  said  suit  the 
sum  of    $100  certain ;   and  if  the  said  suit  should  be 
decided  in  favor  of  the  said  defendant,  he,  the  said  defend- 
ant, further  promised  and  agreed  in  the  written  contract 
aforesaid  to  pay  the  plaintiffs  for  their  services  in  said  suit 
the  sum  of  $300,  meaning  and  intending  thereby  that  he, 
the  said   defendant,   would,  if  the  said  suit  should  be 
decided  in  his  favor,  pay  to  the  plaintiffs  the  aforesaid 
sum  of  $300.     And  the  plaintiffs,  in  fact,  aver  that  they 
and  the  said  Tomlinson  did  diligently  and   faithfully 
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j^^JJJ*,!,,^  prosecute  the  said  sait  in  said  court  from  the  date  of 

PoWer  A  Son  ^^^  agreement  up  to  the ^  day  of ,  and  did 

And«non.  bcstow  much  labor^  care  and  research  in  and  about  the 
prosecution  of  the  same^  and  did  in  all  respects^  fulfill 
and  perform  their  part  of  said  agreement  in  good  faith, 
and  were  at  all  times  ready  and  willing  and  prepared 
to  prosecute  the  said  suit  to  a  final  decision ;  but  that 
tiie  said  defendant^  while  said  suit  was  being  diligently 
and  carefully  prosecuted  and  managed  by  the  said  plain- 
tifis  and  Tomlinson  in  said  court^  and  on  his  own  motion, 
and  without  the  consent  of  the  said  plaintift  or  either 
of  them,  caused  the  said  suit  to  be  dismissed  from  said 
court,  to-wit :  on  the  day  and  year  last  aforesaid,  and  did 
thereby  hinder  and  prevent  the  said  plaintiffs  and  Tom- 
linson from  prosecuting  said  suit  to  a  final  decision  in 
said  court,  and  did  thereby  discharge  the  said  plaintifis 
and  Tomlinson  from  all  promised  obligation  or  contract 
on  their  part  to  prosecute  said  suit  to  a  final  decision  or 
decree  in  favor  of  said  defendant;  in  consideration 
whereof  the  said  defendant  afterwards  to-wit,  on  the  day 
and  year  last  aforesaid,  at  the  county  aforesaid,  under- 
took and  faithfully  promised  the  plaintiffs  to  pay  them 
on  demand  the  last  aforesaid  sum  of  $300,  whereby  an 
action  hath  accrued  to  the  plaintiffs  to  have  and  demand 
from  the  defendant  the  last  aforesaid  sum  of  |300.'^ 

The  cause  was  matured  at  rules  and  came  on  the  docket 
of  said  circuit  court,  where,  on  22d  day  of  February, 
1871,  the  defendant  appeared  and  demurred  to  the 
plaintifis'  declaration,  and  each  count  thereof,  and  plead 
to  issue. 

On  the  28th  day  February,  1871,  the  court  overruled 
the  said  demurrer. 

On  the  26th  day  of  May,  1871,  a  jury  was  empanelled 
in  the  cause  and  ''sworn  the  truth  to  speak  upon  the  is- 
sue joined ;''  and  on  the  following  day  rendered  a  ver- 
dict for  the  plaintiffs  and  assessed  their  damages  at  |280. 
The  defendant  then  moved  to  set  aside  this  verdict,  but 
at  a  subsequent  day  of  the  term,  withdrew  his  motion. 
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and  therenpon,  the  court  rendered  judgment  on  the  ver-  j^J^V^^ 
diet  for  the  sum  of  $280  aforesaid^  with  interest  thereon  p^^^^^  ^  g^ 
from  May  26th,  1871,  and  costs.  Andiwiu 

On  the  trial  of  the  cause  the  defendant  tendered  two 
aeveral  bills  of  exception. 

The  j{r«^,  after  incorporating  therein  the  «ud  article 
of  agreement,  as  hereinafter  set  forth  in  the  opinion  of 
this  Court,  states  that  the  construction  the  defendant  oon<^ 
tended  for  and  asked  the  court  to  give  was,  ^'that  before 
the  plaintiffs  were  entitled  to  recover  the  contingent  and 
increased  fee,  mentioned  in  said  contract,  that  the  plain- 
Ulb  were  bound  to  prove  that  the  suit  was  decided  in 
&vor  of  the  said  Lewis  Anderson,  and  that  proving  that 
they  had  dismissed  said  suit,  at  the  instance  of  said 
Lewis  Anderson,  was  not,  in  law,  equivalent  to  a  decree 
in  his  &vor,  nor  will  the  law  imply  that  his  dismissal  of 
the  suit  was  an  implied  waiver  of  that  condition ;  which 
instruction  the  court  refused  to  give,  but,  at  the  instance 
of  the  plainti&,  gave  to  the  jury  four  several  instruc- 
tions as  follows : 

'^1.  If  the  jury  ai'e  satisfied  from  the  evidence  that  the 
performance  of  the  condition  in  the  contract  between 
the  parties  on  the  part  of  the  plainlifis  in  this  suit  was 
prosecuted  by  the  defendant,  the  plaintiffs  are  entitled  to 
recover  the  same  that  they  would  be  if  the  condition  had 
been  performed. 

2.  That  if  they  are  satisfied  from  the  evidence  that 
the  defendant,  without  the  authority  or  consent  of  the 
plaintifis,  dismissed  the  suit  mentioned  in  said  contract, 
thereby  preventing  a  decree  in  favor  of  the  defendant, 
that  the  plaintifis  are  entitled  to  recover  the  same  amount 
that  they  would  if  the  decree  in  favor  of  the  defendant 
had  been  obtained. 

3.  That  it  the  jury  are  satisfied  from  the  evidence 
that  the  defendant,  without  the  consent  of  the  plaintiffs, 
compromised  and  dismissed  his  suit,  the  plaintiffs  are  en- 
titled to  recover  the  same  amount  that  they  would  be  if  the 
condition  on  their  part  had  been  performed,  and  that  in 
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janulS?Term.®^^^  case  the  plaintiflB  cannot  be  held  or  required  to 
potoie  A  Son  P'^QVC  but  that  for  such  compromise  and  dismissal  thfey 
Andtfton.    <^^^^  ^^vc  obtained  a  decree  in  lavor  of  the  defendant, 
and  thereby  performed  the  condition  on  their  part. 

4,  If  the  jury  believe  from  the  evidence  that  the  de- 
fendant agreed  to  pay  the  plaintiffs  the  sum  of  |100  cer- 
tain, for  their  services  as  attorneys  in  the  prosecution  of 
a  suit  for  the  defendant,  and  $300  for  their  services  in 
case  said  suit  was  decided  in  favor  of  the  defendant,  and 
if  the  jury  further  believe  from  the  evidence  that  the 
plaintifis  did  prosecute  said  suit  until  it  was  compromised 
and  dismissed  by  defendant,  and  that  said  suit  was  com- 
promised and  dismissed  by  defendant,  without  the  con- 
sent of  plaintiffs,  then  the  plaintiffs  are  entitled  to  re- 
cover the  1300  specified  in  the  contract.  To  the  giving- 
said  instructions,  and  each  and  every  one  of*  them,  the 
defendant  objected,  which  objection  was  overruled,  and 
the  instructions  were  given,  and  the  defendants  refused, 
and  to  the  decision  refusing  said  instructions  and  giving^ 
the  instructions  of  the  plaintiffs,  the  defendant  excepts, 
which  exceptions  are  signed,  sealed  and  saved  to  him. '^ 
The  second  states  that  on  the  trial  of  this  cause  and 
after  all  the  evidence  on  both  sides  had  been  given, 
instructions  on  both  sides  asked  and  passed  upon  by  the 
court,  the  attorney  for  the  defendant  states  that  he  had 
then  for  the  first  time  discovered  that  F.  W.  Sisson,  a 
practising  attorney,  and  who  was  admitted  to  the  bar, 
and  qualified  as  an  attorney  in  this  court,  at  this  time 
was  in  the  jury,  which  was  admitted  by  plaintiffs,  that 
the  discovery  had  just  then  been  made,  and  asked  that 
the  said  F.  W.  Sisson  be  discharged  from  the  jury,  and 
offered  to  proceed  with  the  trial  with  the  remaining 
eleven  jurors,  which  proposition  the  plaintiffs  declined, 
the  defendant  stating  it  was  a  surprise  on  him,  and  he 
would  make  it  one  of  the  grounds  of  a  motion  for  a  new 
trial  if  the  juror  was  kept  in  the  jury,  which  the  court 
refused  to  do  unless  by  consent  of  the  other  party,  which 
consent  was  refused.     The  attorney  for  the  said  defen- 


Digitized  by 


Googk 


OP  WEST  VIRGINIA,  209 

dant  then  asked  the  said  F,  W.  Sisson  to  be  sworn,  which  jan,^^Term. 
being  done,  the  said  F.  W.  Sisson  stated  that  he  heard  p^^^^y  ^  g^n 
some  conversation  about  a  previous  suit  on  this  same    Andewoiu 
contract,  and  the  defendant's  counsel  asked  him  if  he 
had  expressed  any  opinion  as  to  the  law  of  this  case,  and 
he  said   he  had  not.     To  which  decision  of  the  court 
refusing  to  remove  the  juror  the  defendant  by  his  coun- 
sel excepts,  which  exceptions  arc   signed,   sealed,  and 
saved  to  him/' 

From  the  judgment  aforesaid,  the  said  Lewis  Ander- 
son appealed,  in  the  mode  and  manner  prescribed  by 
law. 

The  Hon.  James  W.  Hoge,  judge  of  the  circuit  court 
of  said  Mason  county,  presided  at  the  trial  of  said  cause 
below. 

Henry  J.  Fisher,  for  the  appellant.    . 

Smith  &  Knight,  for  the  appellees.  '  •-  «i 

Paull,  Judge:  '  . 

An  action  of  assumpsit  was  brought  by  the  plaintiffs; 
D.  Polsley  &  Son,  who  were  attorneys  at  law,  upon  the  fol- 
lowing article  of  agreement,  to-wit:  "An  article  of  agree- 
ment made  and  entered  into  between  Lewis  Anderson  of 
the  first  part,  D.  Polsley  &  Son,  and  W.  H.  Tomlinson 
of  the  second  part,  witneMeth :  That  the  said  Lewis 
Anderson  has  instituted  a  suit  in  equity  in  the  circuit 
court  of  Mason  county  for  the  specific  performance  of  a 
contract  for  fifly  acres  of  land,  entered  into  between  the 
said  Lewis  Anderson  and  John  Anderson,  in  his  lifetime ; 
said  suit  is  against  the  heirs  of  said  John  Anderson ; 
Now,  therefore,  it  is  agreed  that  the  said  Polsleys  and 
Tomlinson  are  to  receive,  for  their  legal  services,  one  hun- 
dred dollars,  each,  certain,  and  if  the  said  suit  is  decided 
in  favor  of  the  said  Lewis  Anderson,  then  the  said  Polsleys 
and  Tomlinson  are  to  receive  from  said  Lewis  Anderson, 
three  hundred  dollars,  each,  in  all  six  hundred  dollars.'^ 

The  declaration  contains  four  counts  :  the  first  and  .fourth 
27 
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Jauqiiy  Term.  "^^"8  substantially  the  same,  set  forth  the  contract  or  its 
FMew 4  Son  s^^bstance,  and  after  alleging  that  the  plaiatifis  commen- 
^^j^^j^  ced  said  suit,  were  diligently  prosecuting  the  same,  da 
further  allege,  that  the  said  defendant,  Lewis  Anderson, 
caused  said  suit,  without  the  consent  of  the  plaintifis  to 
be  dismissed  from  court,  and  did  thereby  hinder  and  pre-** 
vent  the  said  plainti&  from  prosecuting  said  suit  to  a  final 
decision,  in  consideration  whereof  the  said  Anderson  un^ 
dertook  and  promised  to  pay  said  plaintifis  the  said  sum  of 
$300,  &c.  The  second  and  third  counts  are  the  common 
counts  for  work  and  labor,  ci^re  and  diligence  of  the 
plaintifis  about  the  business  or  suit,  of  said  defendant, 
and  upon  an  account  stated.  A  demurrer  was  entered  to 
the  declaration  and  to  each  count  thereof:  This  demur- 
rer was  overruled  by  the  court,  and  on  the  trial  one  in- 
struction was  asked  by  the  appellant,  Anderson,  the  de- 
fendant in  the  court  below,  to  the  effect,  in  substance, 
that  the  dismissal  of  die  suit  did  not,  necessarily,  entitle 
the  plaintifis  to  the  recovery  of  the  contingent  fee  refer- 
red to  in  the  contract,  which  instruction  was  refused. 
Four  Histruotions  were  asked  by  the  appellees,  the  plain- 
tiffs in  the  suit  below,  (all  in  substance  the  same)  to  the 
effect  that  the  plaintiffb  having  been  prevented  by  the 
act  of  the  defendant  and  without  their  consent,  from 
performing  the  condition  preeedent  contained  in  the  con- 
tract, that  then  the  plaintiffs  were  entitled  to  recover  the 
same  amount  as  they  would  have  been,  if  the  condition 
had  been  performed.  These  instructions  weie  given  by 
the  court. 

It  is  obvious  that  the  chief  question  presented  for  our 
consideration,  under  the  declaration  and  these  instruct 
tions  is  this :  What  is  the  measure  of  recovery  to  which 
the  plaintifis  were  entitled  ?  Such  is  the  endless  num- 
ber and  variety  of  subjects,  and  so  manifold  are  the  in- 
terests to  which  contracts  are  applied^  M'hile  so  many 
suitable  considerations  so  often  attend,  either  their 
failure  or  their  execution,  that  it  has  been  found  exceed- 
ingly difficult,  in  practice,  to  establish  any  one  rule  which 
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shlJl  be  of  unifi^rm  and  uoiversal  application ;  in  this  j^gj^^^^^, 
view  the  questioa  may  not  be  regarded  as  wholly  fr««^p53575JJ' 
firQoi  all  diffionlly.  Wtrwi. 

This  is  simply  a  case  of  an  alleged  violation  of  con- 
tract, without  any  oppression,  fraud  or  malice  calling  for 
exemplary  damages.  In  all  this  class  of  cases,  it  is  the 
object  of  oar  English  and  American  systems  of  law  to 
give  compensation  to  the  party  injured  for  the  actual  loss 
sustained.  This  compensation  is  furnished  in  the  dama- 
ges which  are  awarded  according  to  established  rules; 
and  these  rules  form  what  is  called  the  measure  of 
damages.  ^It  is  a  natural  and  legal  principle/^  said 
Shippen,  chief  justice  of  the  supreme  court  of  Penn- 
sylvania that  the  compensation  should  be  equivalent  to 
the  injury.'*  '*The  general  rule  of  law/'  said  Story,  j., 
is  this :  ^'Whoever  does  an  injury  to  another,  is  liable  in 
damages  to  the  extent  of  that  injury.  It  matters  not 
whether  the  injury  is  to  the  property  or  the  person,  or 
the  rights,  or  the  reputation  of  another." 

But  in  forming  a  proper  idea  of  legid  compensation,  it 
must  be  remembered  that  in  cases  of  contract,  as  a  gen- 
eral role,  the  law  regards  only  actual  pecuniary  loss  di- 
rectly sustained,  disregarding  indirect  pecuniary  loss,  the 
vahie  of  time  and  expenses  incurred  in  litigation,  and 
taking  no  notice  whatever  of  the  motives  of  the  de- 
faulting party ;  that  whether  the  engagement  be  broken 
through  inability  or  design,  the  amount  of  remuneration 
is  the  same.  Sedgewick  on  the  Measure  of  Damages, 
26,  27, 33  and  34.  Wisely,  therefore,  the  law  has  not  at- 
tempted to  secure  what,  (from  the  nature  of  the  case)  is 
impossible  to  men,  a  perfect  rule  of  compensation. 
Speaking  upon  this  subject  chief  justice  Marshall  says : 
"It  would  be  going  a  great  way  to  subject  a  debtor  who 
promises  to  pay  a  debt^  to  aU  the  loss  consequent  on  his 
ftilure  to  fulfil  his  promise.  The  general  policy  of  the 
law  does  not  admit  of  such  strictness ;  and  although,  in 
morals,  a  man  may  justly  charge  himself  as  the  cause  of 
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jiinulry  Term.^^y  '^^  occasioncd  by  the'^breach  of  his  engagement,  yet 
"Swey  A  Son  ^°  ^^  coursc  of  human  affairs,  such  breaches  are  so  often 
Aodenon.    Occasioned  by  events  which  were  unforeseen,  and  could 
not  easily  be  prevented,  that  interest  is  generally  con- 
sidered as  compensation  which  must  content  the  injured.'' 
Short  V.  Skipmth.  1  Brock.,  103-114. 

With  the  expression  of  these  views  of  the  nature  and 
extent  of  compensation,  which  the  law  contemplates  in 
furnishing  a  remedy  for  the  breach  of  a  contract,  we  ob- 
serve, secondly,  that  as  a  general  and  important  rule,  the 
contract,  itself,  furnishes  the  measure  of  damages,  ''But  this 
rule  is  also  qualified,  says  Mr.  Sedgwick  in  his  work  on 
damages,  and  when  it  is  said  that  the  contract  furnishes  the 
measure  of  damages,  it  is  not  thereby  meant  that  the  party, 
ready  to  perform  his  contract,  will  be  able  to  recover  of  the 
party  in  default  the  entire  price  named  in  the  agreement. 
On  the  contrary,  it  has  been  held,  in  many  cases,  that  in 
actions  for  breach  of  contract,  the  measure  of  damages  is 
not  the  price  stipulated  to  be  paid  on  full  performance 
but  the  actual  injury  sustained  in  consequence  of  the  de- 
fendant's default."  The  doctrine  as  thus  stated  is  sus- 
tained and  illustrated  in  the  case  of  Giamberlin  v,  McOal- 
lister  6  Dana  (Ky.)  352.  It  was  there  held  that  a  plain- 
tiff contracting  to  do  work  for  a  stipulated  price  and 
who  is  ready  to  perform  his  agreement,  but  is  prevented 
by  the  other  party,  cannot  recover  the  price  named  in 
the  contract  for  the  whole  work,  but  only  the  actual 
damages  sustained  by  him.  Says  chief  justice  Robert- 
son, ''if  the  conduct  of  the  plaintiffs  excused  the  defend- 
ants in  error  for.  their  non  completion  of  the  entire  job 
they  had  covenanted  to  perform,  and  entitled  them  to  an 
action,  still  the  proper  and  only  legal  criterion  of  re- 
covery was,  in  our  opinion,  the  actual  damage  they  had 
sustained  and  not  necessarily  the  whole  price  to  which 
they  would  have  been  entitled,  had  they,  without  pre- 
vention or  obstruction,  plastered  according  to  contract, 
the  three  houses."— "There  is  no  reason  for  it ;  and^ 
in  our  judgment   there   is  no  authority,  which,  when 
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rightly  understood  and  applied^  will  sustain  such  a  pre-  j^n^Tmn. 
tension.     Did  they  sustain  any  damage?    Then   they  ^^^j ^ gp^ 
were  entitled  to  recover  to  the  extent   of  that  damage    AndM»on. 
but  to  no  greater  extent.'^     This  was  in  1838.     Again  in 
1846,  the  supreme  court  of  New  York  made  the  follow- 
ing decision  in  the  case  of  Qark  v.  Marsigliay  to-wit : 
''The  measure  of  damages  against  a  party  who  has  em- 
ployed another  to  do  certain  mechanical  work,  at  a  price 
agreed  upon  and  who  has  countermanded  his  directions 
and  forbidden  the  further  execution  of  the  work,  after  it 
had  been  commenced,  is  not  the  whole  amount  agreed 
to  be  paid,  but  a  just  recompense  for  such  injury  as  the 
party  employed  has  sustained  on  account  of  the  breach  * 

of  the  agreement.  The  party,  so  employed,  has  no 
right  to  proceed  with  the  work  after  such  countermand.'' 
The  court  say,  ''the  plaintift  was  allowed  to  recover  as 
though  there  had  been  no  countermand  of  the  order ;  and 
in  this  the  court  (below)  erred :  The  defendant  by  re- 
quiring the  plaintiff  to  stop  work  upon  the  painting, 
violated  his  contract,  and  thereby  incurred  a  liability  to 
pay  such  damages  as  the  plaintiff  should  sustain.  Such 
damages  would  include  a  recompense  for  the  labor  done 
and  materials  used,  and  such  further  sum  in  damages,  as 
might,  upon  legal  principles  be  assessed,  for  the  breach 
of  the  contract ;  but  the  plaintiff  had  no  right,  by  ob- 
stinately presisting  in  the  work,  to  make  the  penalty  upon 
the  defendant  greater  than  it  otherwise  would  have  been.'' 
After  some  further  illustrations  of  a  pertinent  character, 
the  opinion  concludes  as  follows  :  "In  all  such  cases  the 
just  claims  of  the  party  employed  are  satisfied  when  he 
is  fully  recompensed  for  bis  part  performance  and  in- 
demnified for  his  loss  in  respect  to  the  part  left  unexe- 
cuted ;  and  to  persist  in  accumulating  a  larger  demand  is 
not  consistent  with  good  faith  towards  the  employer." 
1.  Denio  (N.  Y.)  317.  In  the  same  volume  in  the  case  of 
Wilson  V.  Martin  602,  and  Spencer  v,  Halstead  606,  the 
same  doctrine  is  established.  See  also  Shannon  v.  Corn- 
stock  21   Wendell  (N.  Y.)  457.     The  same  doctrine   is 
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^•^^^  also  held  by   the  supreme  court  of  appeals  of  Indiana 
in  the  case  of  J(mu  v.    Van  Patten  3  Ind.  107.     In  the 


MMflf  ASbn 

^*  foregoing  cases  the  contracts  were  absolute  for  work  and 
labor  and  specific  snms  agreed  upon.  The  principle  of 
these  cases  appears  to  be  entirely  applicable  to  the  case 
now  under  consideration  and  applies  possibly  with 
greater  force ;  for  here  the  contract  being  conditional,  it 
does  not  necessarily  follow  that  the  plaintiffs  ever  would 
have  been  able  to  have  performed  the  condition,  even  if 
they  had  not  been  prevented  by  the  act  of  the  defendant. 
In  opposition  to  these  principles,  we  are  cited  to  the 
case  otERUv.  Cunningham,  25  Texas,  31.  In  this  case 
it  was  held  that  where  an  attorney  contracted  for  a  con- 
tingent fee  to  depend  upon  the  result  of  the  suit,  and 
the  client  compromises  the  suit,  without  the  consent  of 
the  attorney,  he  will  be  entitled  to  recover  the  whole 
amount  of  the  fee  in  like  manner  as  if  the  contingency 
had  transpired  upon  which  the  payment  of  the  fee  was 
made  to  depend.  The  court,  in  this  case,  we  observe, 
has  simply  and  briefly  expressed  its  opinion,  without 
stating  any  grounds  or  reasons  upon  which  the  opinion 
is  founded,  and  without  reference  to  any  authorities 
whatever ;  but  does  add,  however,  that  the  rule  as  thus 
announced  cannot  be  without  exceptions.  In  the  case  of 
Hunt  V.  Ted,  8  Ala.,  N.  S.  713,  the  same  rule  is  announced 
by  the  supreme  court  of  that  state;  but  it  is  worthy  of 
remark  that  the  only  question  which  seems  to  have  been 
argued  and  considered  by  the  court  was  whether  a  con- 
tract to  solicit  the  passage  of  a  private  law  by  Congress 
was  valid :  and  it  was  held  that  it  was,  and  the  party 
entitled  to  his  stipulated  compensation  where  the  claim 
had  been  compromised.  We  are  constrained  to  adhere 
to  the  general  doctrine,  as  stated  in  the  principles  and 
anthorities  hereinbefore  cited,  as  furnishing  a  ^er  and 
juster  rule  for  measuring  the  recovery  for  the  breach  of 
such  contracts. 

In  the  light  of  these  views  and  principles  we  think 
the  court  erred  in  giving  the  instructions  asked  for  by 
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the  plaintififl,  D.  Polsley  &  Son,  and  did  not  err  in  re-  janii^Serm. 
fusing  to  give  the  instruction  asked  for  by  the  defendant-p^j^^^  ^  g^^ 
Anderson,  to-wit:  that  proving  that  they  (the  plaintiflb)  AndCTson. 
bad  dismissed  said  suit,  at  the  instance  of  the  defendant 
Anderson  was  not,  in  law,  equivalent  to  a  decree  in  his 
fevor.  Nevertheless  the  plaintiffs  are  entitled  to  recover  for 
the  time,  work,  labor,  care  and  attention  bestowed  by 
them,  on  the  business  or  suit  of  the  defendant,  to  the 
extent  of  their  loss  or  injury,  as  established  by  legal 
rules.  Can  this  recovery  be  had  under  the  present  dec- 
laration ?  It  contains  the  common  quantum  meruit  count; 
and  it  is  said  where  the  non-performance  of  the  contract 
arises,  not  from  any  failure,  on  the  part  of  the  plaintiff, 
but  from  some  act  of  the  defendant,  who  absolutely 
refuses  to  perform  or  renders  himself  incapable  of  per- 
forming his  share  of  the  contract,  the  plaintiff  may 
rescind  the  contract  and  sue  at  once  on  a  quantum  meruit 
fbr  what  he  has  done.  This  was  decided  in  a  case  where 
the  plaintiff  had  been  engaged  by  the  defendant  to 
write  a  treatise  on  costumes  and  ancient  armors,  to  be 
published  in  the  Juvenile  Library :  When  a  certain  pro- 
gress had  been  made  in  the  work  the  defendants  aban- 
doned the  publication  for  which  it  was  intended.  The 
declaration  contained  a  count  for  work  and  labor,  upon 
which  it  was  held  that  the  plaintiff  might  recover  upon 
the  principle  above  stated.  8  Bingh.  14 ;  Mayne  on  Dam- 
ages, 156.  But  we  think  also  that  the  first  and  fourth 
special  counts  which  set  forth  the  contract  and  aver  the 
readiness  of  the  plaintiffs  to  perform  the  condition  prec- 
edent and  their  prevention  of  so  doing  by  the  act  of  the 
defendant,  are  sufficient  to  maintain  the  action.  In  the 
case  of  Chamberlin  v.  McCalister,  6  Dana  (Ky.)  before 
cited,  justice  Robertson  says :  *^We  are  rather  inclined 
to  the  opinion  that  though  the  offer  and  refusal,  in  such 
a  case,  should  not  be  deemed  equivalent  to  actual  per- 
formance, according  to  contract,  so  far  as  the  criterion 
of  recovery  might  be  concerned,  yet  as  it  would  show  a 
legal  excuse  for  non-performance   of  a  precedent  condi- 
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jAnoary'Tenn.  *^^"  f  ^^  might  dispense  with  the  averment  of  perform- 
PoWeyASon  ^^^^e,  which,  Otherwise  would  be  necessary,  in  a  declara- 
AndenoD.  ^^^^^  ^^^  ^^^^  ^^^^  ^^  action  might  be  maintained  on 
the  covenant ;"  or,  in  this  case,  on  the  contract.  These- 
counts  may  be  regarded  as,  properly,  setting  forth  a  le- 
gal cause  of  action  upon  the  contract,  the  extent  of  the- 
recovery  to  be  controlled  by  the  court,  by  its  instruc- 
tions, as  if  the  same  were  upon  a  qiuintum  meruit. 

The  judgment  of  the  court,  entered  in  this  cause  on 
the  30th  day  of  May,  1871,  is  reversed  with  costs  to  the 
appellant,  and  the  verdict  of  the  jury  set  aside,  and  this- 
cause  is  remanded  to  the  circuit  court  of  Mason  county 
for  a  new  trial  in  accordance  with  the  principles  here- 
inbefore expressed. 

Raymond,  President,  and  Hoffman,  Judge,  con- 
curred. 

M^X)RE,  J'^dge,  did  not  sit  on  the  hearing  of  the- 
cause. 

Judgment  K ..  .i^nsED,  Verdict  of  Jury  Set  Aside,. 
AND  Cause  Remanded. 
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CHARLESTON. 

Hendrbson  &  C!o.  V.  Alderson. 

February  26, 1874. 

The  fact  that  a  deed  was  made,  acknowledged  and  recorded  during        1874. 

the  war,  does  not  render  it  null  and  void ;  there  must  be  some T 

special  circumstances  alleged  to  show,  prima  fcLcie^  the  deed  is  null 
and  void. 

2.  Where  the  record  does  not  show  when  an  amended  bill  or  an  an- 
swer is  filed,  yet  if  the  .decree  shows  the  court  proceeded  to  hear 
the  cause  upon  the  amended  bill  and  answer,  the  appellate  court 
will  consider  them  properly  filed. 

8.  It  is  irregular  and  error,  for  a  court,  upon  motion  of  a  person  not  a 
party  to  the  suit,  and  the  record  not  showing  he  has  an  interest 
in  the  subject  matter  of  the  suit,  to  order  a  commissioner  to  ascer- 
tain and  report  whether  the  consideration  of  a  deed  was  confed- 
erate money  or  good  money ;  or  whether  the  consideration  of  a 
deed  was  legal  or  illegal.  And  it  would  have  been  improper  for 
the  court,  ex  mero  moiUy  to  have  made  such  an  order,  as  the  con- 
sideration for  the  deed  had  not  been  brought  into  issue  by  the 
pleadings. 

4.  A  deed,  even  if  the  consideration  was  Confederate  money,  if  with- 

in the  scope  of  legitimate  contract  and  not  in  aid  of  the  rebel- 
lion, regularly  acknowledged  before,  and  recorded  by  a  proper  offi- 
cer of  the  State  (Government,  then  under  the  power  of  the  CJon- 
federate  States'  Government,  is  good. 

5.  A  married  woman  having  united  with  her  husband,  as  grantor,  in 

such  a  deed,  is  not  entitled  to  dower  in  the  land  so  conveyed.* 

^be  following  is  section  eight  of  chapter  one  hundred  and  eighty-six  of  the  Code  of 
Virginia,  ed.  18e0,  referred  to  in  the  opinion  of  the  court  and  also  sections  three  and 
four,  of  the  same  chapter,  referred  to  in  said  section  eight : 

"8.  No  Judgment  shall  be  a  Uen  on  real  estate  as  against  a  purchaser  thereof  for 
raluable  consideration  without  notice,  unless  it  be  docketed  according  to  the  third 
and  fourth  sections  of  this  chapter,  in  the  county  or  corporation  wherein  such  real 
estate  is,  either  within  a  year  next  after  the  date  of  such  judgment,  or  ninety  daya 
before  the  conveyance  of  aaid  estate  to  such  purchaser.'* 

28 
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Henderson 
A  Co. 


Alderaon. 


januiry*Term.  -^°  appeal  by  Cynis  A.  Rupert,  Thomas  A.  Henning 
"and  J.  G.  Cox,  Administrator  of  William  G.  Margrave 
from  a  decree  of  the  circuit  court  of  Greenbrier  county, 
in  a  suit  in  chancery,  pending  in  said  court,  wherein  Henry 
H.  Henderson  &  Co.,  were  complainants,  and  Thomas  G. 
Alderson,  Eliza  Patton,  Zachariah  Woodson  and  Sarah, 
his  wife,  Ammon  Alderson,  infant,  Rufus  Alderson,  in- 
fant, Judson  Alderson,  in&nt,  Charles  Alderson,  infiint, 
Bettie  N.  Alderson,  infant,  John  W.  Dunn,  Robert  P. 
White,  Wallace  Robinson,  sheriff  of  said  Greenbrier 
county,  and,  as  such  administrator  of  J,  G.  Alderson, 
deceased,  Maria  J.  Alderson,  widow  of  said  J.  G,  Aider- 
son,  John  G.  Cox,  Administrator  of  William  G.  Mar- 
grave, deceased,  Joel  McPherson,  Cyrus  A.  Rupert  and 
Thomas  A.  Henning,  were  respondents.  The  decree  was 
rendered  on  the  24th  day  of  April,  1872,  the  Hon. 
Joseph  M.  McWhorter,  judge  of  said  circuit  court,  pre- 
siding at  the  hearing  below.  The  other  facts  sufficiently 
appear  in  the  opinion  of  the  court,  delivered  by  Moore, 
judge. 

Samud  Price,  for  the  appellants. 

Robert  F.  Dennis  and  James  W.  Davis,  for  the  appel- 
lees. 

Moore,  Judge: 

This  cause  is  a  sequel  to  the  case  of  Alderson^ s  Heirs 
V,  Henderson  &  Co.,  reported  in  5  W.  Va.  182;  and 
reaches  this  court  now,  on  an  appeal  taken  by  Thomas  A. 

"3.  In  the  following  section,  the  word  "jadgment"  shall  include  any  bond  or  re- 
cognizance which  has  the  force  of  a  judgment." 

"4.  The  clerk  of  each  county  and  corporation  court  shall  keep  in  his  office,  in 
a  well  bound  book,  a  judgment  docket,  in  which  he  shall  docket  without  delay 
any  judgment  in  this  State,  when  he  shall  be  required  to  do  so  by  any  person  in- 
terested, on  snch  person's  delivering  him,  if  the  judgment  be  not  in  bis  court  or 
office,  an  authenticated  abstract  of  it  In  such  docket  there  shall  be  stated  In  sep*- 
rate  columns,  the  date  and  amount  of  the  judgment,  the  date  of  docketing  it,  the 
alternative  value  of  any  specific  property  recovered  by  it,  and  the  amount  and  date 
of  any  credita  on  the  judgment,  with  the  names,  description  and  residence  of  the 
parties  so  far  as  they  appear  in  his  office  or  in  such  abstract  Every  judgment  shall, 
so  soon  as  it  is  docketed  be  indexed  in  the  name  of  each  defendant  therein,  tf  a 
clerk  fail  to  do  any  thing  required  of  him  by  this  section,  he  shall  pay  a  fine  of  not 
leas  than  thirty  nor  more  than  three  hundred  dollars  to  any  person  who  will  proee- 
cute  therefor." 
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Henning,  C.  A.  Rupert  and   J.  G.  Cox,  adm'r  of  Wm.  j.nJl^Temu 
G.  Margrave,  deceased,  from  a  decree  rendered  by  the" 
circuit  coart  of  Greenbrier  county,  on  the  24th  day  of 
April,  1872. 

It  appears  from  the  record  of  the  case,  as  presented  to 
the  court  on  the  former  appeal,  and  from  the  opinion  of 
the  court  as  reported,  that  the  interests  of  Henning,  Ru- 
pert and  the  administrator  Cox  were  not  aflFected  by  the 
decree  then  appealed  from,  but  the  question,  whether  the 
land  held  by  Rupert  was  liable  to  the  plaintiffs'  (Hen- 
dersons') judgment  lien,  was  expressly  reserved  for  fu- 
ture adjudication.  All  the  questions,  with  that  excep- 
tion, now  arising  in  this  cause  were  adjudicated  by  the 
Supreme  Court  of  Appeals  upon  the  former  appeal,  and 
are  therefore  res  adjudiccUa. 

It  appears  from  the  amended  bill,  that  J.  G.  Alderson, 
on  the  28th  day  of  April,  1862,  executed  a  trust  deed, 
upon  a  tract  of  land  containing  one  hundred  and  fifty- 
eight  acres,  in  Greenbrier  county,  to  Joel  McPherson  as 
trustee,  to  secure  a  debt  of  fdOO  and  interest  due  to 
Wm.  G.  Margrave,  which  trust  deed  was  recorded  on 
the  same  day  it  was  made;  that  on  the  12th  day  of 
March,  1863,  said  Alderson  conveyed,  by  deed  of  that 
date,  this  same  land  to  Thomas  A.  Henning,  recorded 
March  24th,  1863 ;  and  that  said  Henning  conveyed  the 
same  land  to  Cyrus  A.  Rupert,  by  deed  dated  November 
20,  1863,  and  recorded  January  28,  1864. 

The  plaintiffs  allege  that  ^Hheae  deeds  are  all  nuU  and 
void,  as  they  were  executed  and  recorded  and  acknowledged 
during  the  war^  And  they  farther  allege  that  their 
judgment,  as  set  oat  in  the  original  bill,  is  a  lien  upon 
this  tract  of  land.  The  judgment  obtained  by  the  plain- 
tiffi  against  Alderson,  was  rendered  by  the  county 
court,  March  25th,  1861.  The  judgment  was  never 
docketed,  as  required  by  statute  to  preserve  the  lien; 
and  therefore  the  lien  does  not  exist  as  against  a  pur- 
diaser  of  the  land  for  valuable  consideration,  without 
notice.    Code,  1860,  Ch.  186,  sec.  8,  p.  771. 
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jg,^  The  allegation  that  ^'these  deeds  are  all  nail  and  void 

jMUMryTerm.^  fj^  ^^^^^  executed  and  vended  and  a^cknowledged  during 
^A^^ST*"   ^^  toar,^'  is  not  such  as  is  required  by  the  rules  of  equity 
Aidwson.    pleading ;  but  is  vague  and  indefinite.     The  allegation 
should  be  positive  and  direct,  and  not  merely  inferen- 
tial. 

The  mere  fact  that  a  deed  was  made,  acknowledged 
and  recorded  during  the  war,  does  not  render  it  null  and 
void ;  there  must  be  some  special  circumstances  alleged, 
so  as  to  show  prima  facie  that  the  deed  is  null  and  void, 
and  thus  enable  the  defendants  to   respond  specifically. 

The  record  does  not  show  when  the  amended  bill  and 
the  answer  of  Henning,  Rupert  and  Cox  were  filed ;  and 
in  fact  it  does  not  show  at  what  time  some  of  the  de- 
crees were  entered.  But  as  the  circuit  court  proceeded 
to  farther  hear  the  cause  on  the  14th  day  of  January, 
1869,  without  objection,  on  the  said  amended  bill  an.d 
answer,  as  appears  from  the  decree  of  that  date,  the  ap- 
pellate court  will  consider  them  properly  filed. 

The  said  defendants,  ia  their  answer,  "(feny  that  they 
had  any  notice  of  such  judgment  when  they  respectively  pur^ 
chased,  paid  the  purchase  money,  which  they  allege  they 
have  long  since  done,  and  obtained  their  deeds,  respectively, 
as  set  forth  in  the  bill.*'  They  also  deny  the  plaintifl^ 
right  to  subject  the  land  to  the  payment  of  the  judg- 
ment. 

At  the  June  term  of  the  circuit  court,  1869,  '^on  motion 
of  the  administrator  de  bonis  non  of  T.  B.  Patton,  decease 
ed/Hhe  court  ordered  special  commiissioner  Mathews 
"to  ascertain  and  report  whether  the  consideration  of 
the  deed  from  Joseph  G.  Alderson  to  Thomas  A.  Hen- 
ning was  Confederate  money  or  good  money ;  and  wheth- 
er the  consideration  of  the  deed  from  Thomas  A.  Hen- 
ning to  Cyrus  A.  Rupert  was  legal  or  illegal,''  &c. 

The  record  does  not  disclose  what  interest,  or  any  in- 
terest, the  administrator  of  T.   B.   Patton,  deceased,  or 
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Patton^  bimself^  may  have  in  the  subject ;  nor  does  said  jtnulS^Temi. 
administrator  appear  to  have  been  in  any  way  a  party  to    HendenoD 
the  suit.     It  certainly  was  irregular  for  the  court  to  have      ^^' 
entertained  such  a  motion  when  made  by  a  person   un- 
known on  the  record  as  a  party. 

Nor  would  it  have  been  proper  for  the  court,  ex  mero 
motu,  to  have  made  the  order,  as  the  consideration  for 
the  deeds  had  not  been  brought  into  issue  by  the  plead- 
ings. 

The  commissioner,  acting  upon  that  order,  made  his 
report,  not  upon  ^'positive  proof/'  but  as  he  says,  "tn  the 
absence  of  any  positive  proof ,  the  Confederate  presumption 
— thai  isy  the  presumption  from  the  date  of  the  transaction^ 
and  the  currency  in  circulation  at  the  time,  thai  Confederate 
money  was  intended — attaches"  Upon  that  hypothesis  he  re- 
ports that  the  consideration  of  bothdeeds  was  Confederate 
money.  The  record  does  not  show  whether  the  court 
acted  upon  the  commissioner's  report  or  not ;  but  on  the 
24th  day  of  April,  1872,  the  court,  by  decree,  declared 
the  deeds  to  Henning  to  Rupert,  and  the  trust  deed, 
void,  as  to  creditors,  and  directed  the  land  to  be  sold  for 
the  payment  of  the  debts  of  Alderson.  The  decree  does 
not  state  the  grounds  upon  which  the  court  declared  the 
deeds  void.  There  is  nothing  in  the  pleadings,  nothing 
in  the  proof  of  the  cause  that  tends,  in  the  slightest  de- 
gree to  impeach  the  deeds.  Even  if  the  consideration 
had  been  for  Confederate  money,  if  within  the  scope  of 
legitimate  contract  and  not  in  aid  of  the  rebellion,  and 
although  the  deeds  were  acknowledged  before  and  re- 
corded by  proper  officers  of  the  state  government  then 
under  the  power  of  the  Confederate  government,  as 
claimed  in  argument,  the  principles  decided  by  this 
court  in  the  cases  of  Harrison's  JEit^ar.  v.  Farmers'  Bank  of 
Virginia,  6  W.  Va.,  l,and  Henning  v.  Fisher,  Ibid.  238, 
are  conclusive  of  these  questions,  and  the  deeds  must  be 
held,  not  null  and  void,  but  good  and  sufficient.  There- 
fore I  am  of  opinion  that  the  decree  of  the  circuit  court, 
so  far  as  it  declares  the  deeds  void  and  directs  the  one 
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j^JJ^j^j^ hundred  and  fifty-eight  acres  ot  land  to  be  sold,  should 
TftiHiinciii  ~^  reversed. 

And  it  appearing  also  from  the  record  that  the  defend- 
ant, Maria  J.  Alderson,  united  with  her  late  husband, 
the  said  J.  G.  Alderson,  in  making  and  acknowledging 
the  deed  1o  Henning,  she  is  not  entitled  to  dower  in  the' 
s^d  one  hundred  and  fifty-eight  acres,  and  the  decree  of 
SMd  circuit  court,  rendered  January  14th,  1869,  so  &r  an 
it  directs  the  assignment  of  dower  to  her  in  the  said  one 
hundred  and  fifty-eight  acres  is  erroneous  and  should  be 
reversed,  with  costs* 

The  other  Judges  concurred. 
D£CB9£S  Reyebssp. 
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CHARLBSTONx 

McMillan  v.  Ferrell. 

February  26, 1874. 

1.  Notwithatanding  the  act  of  the  Legislature  approved  the  2l8t  day  jgnuiryS'enD 

of  December,  1872,  entitled  "v^  act  regulating  appeals,  writs  of 

error  and  aupersedeaa,^^  does  not  allow  an  appeal  from  an  order  of 
a  judge  of  a  circuit  court  granting  an  injunction,  an  appeal  from 
sudi  an  order,  pending  in  the  Supreme  Court  of  Appeals  of  this 
State,  on  the  Slst  day  of  December,  1872,  and  the  first  day  of  Jan* 
uary,  1878,  and  not  heretofore  decided,  is  still  pending  in  this 
Court  and  it  still  has  power  and  jurisdiction  to  hear  and  determine 
the  same  upon  its  merits  (ht  otherwise,  as  Buty  be  proper,  under  the 
pvovisione  of  the  twelfth,  seventeenth  and  twenty-first  sectiont  c^ 
the  Schedule  to  the  Constitution  of  this  State,  and  the  act  of  the 
Legislature,  approyed  January,  11, 1863,  entitled  "An  act  oi^an- 
iaing  the  Supreme  Court  of  Appeals,  defining  its  jurisdiction  and 
powers,  and  prescribing  its  manner  of  proceeding,"  and  especially 
under  the  provisions  of  the  fourtii  section  of  the  latter  act. 

2.  An  injunction  is  not  granted  to  restrain  a  mere  trespass  to  real 

property,  when  the  bill  does  not,  on  its  fkce,  clearly  aver  good  ti- 
tle in  the  plaintiff;  nor,  even  then,  as  a  general  rule,  (though  per- 
haps not  universal)  where  the  injury  comfdainedof  is  not  destruc- 
tive of  the  substance  of  the  inheritance  of  that  which  gives  it  its 
chief  value,  or  is  not  irreparable,  but  is  susceptible  of  complete  pe- 
cuniary compensation  and  for  which  the  party  may  obtain  ade- 
quate satisfaction,  in  the  ordinary  course  of  law. 

An  appeal  from  an  order  of  the  Hon,  George  Loomis, 
tJ^^B  judge  of  the  ninth  judicial  circuit,  as  organized  by 
tiie  apt  pjpiseed  July  17tb,  1868,  dated  May  lOfli,  1871, 
awarding  an  injunction,  in  vacation,  to  Jordan  McMi]^ 
Ian,  the  complainant  in  the  bill,  against  William  Ferrell 
and  Benjamin  H.  Smith,  the  respondents. 
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January  Term.  The  bill,  after  alleging  that  the  complainant  received 
J4^jj4jij^  a  conveyance  from  one  McFarland  for  eight  thousand 
ForreiL  acrcs  of  land  in  Roane  county,  this  State;  that  on  the 
16th  day  of  August,  1870,  the  jury  in  a  certain  action  of 
ejectment  then  pending  in  the  circuit  court  of  said  Boane 
county,  wherein  complaintant  was  plaintiff  and  certain 
persons  hereinafter  named  in  the  opinion  of  this  Court, 
were  defendants,  "found  the  defendants  not  guilty,''  and 
for  the  plaintiff,  "the  residue  of  said  eight  thou- 
sand acres,  described  in  the  declaration,  and  not  being 
conveyed  prior  to  the  conveyance  of  said  McFarland  to 
plaintiff,"  and  filing  a  copy  of  said  verdict,  as  an  exhibit, 
charges  that  one  Ferrell,  son  of  respondent  Ferrell,  who, 
"although  he  was  one  of  the  defendants  to  said  ejectment 
suit,  claimed  no  interest  whatever,  and  occupied  no  part 
of  the  land  thereinafter  described  in  said  bill,*'  "that  the 
said  son  pretends  since  said  judgment  that  he  has  bought 
of  respondent  Smith  four  hundred  acres,  part  of  said 
eight  thousand  acres,''  *Hhat  said  four  hundred  acres 
were  never  conveyed  to  said  respondent  Smith,  or  to 
any  one  else  whose  interests  were  adverse  to  those  of 
complainant ;"  and  that  "the  said  four  hundred  acres  were 
found  to  be  complainant's  by  the  verdict  of  the  jury  and 
judgment  of  the  court  thereon"  aforesaid. 

The  bill  then  charges  that  the  said  son  has  forcibly 
wrested  possession  of  said  four  hundred  acres  from  com- 
plainant, describes  the  same,  and  asserts,  as  grounds  for 
the  interposition  of  the  restraining  powers  of  a  court  of 
equity,  that  "he  has  fenced  in  thirty  acres  of  said  four 
hundred ;"  "has  cut  and  is  cutting  and  destroying  both 
within  and  without  his  enclosure  large  quantities  of  the 
most  valuable  timber  thereon  ;" — ^"is  committing  waste 
thereon,"  that  "a  good  deal  of  timber  is  now  lying  on 
the  ground  where  said  Ferrell  felled  it," — that  "com- 
plainant has  sold  said  land  and  is  being  greatly  injured 
by  the  acts  aforesaid;"  that  "neither  Ferrell  or  Smith 
have  a  shadow  of  title  to  said  land,"  and  concludes  with 
the  usual  prayer,  in  such  cases. 
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The  injunction  thus  awarded,  was  duly  perfected,  and  jgniS^Tj^m. 
proper  process  duly  issued  and  served  upon  the  respond-  "  McMuian 
ents.     From   the  order  awarding  said  injunction,  and      FerreiL 
without  having  answered  the  said  bill,  the  respondents 
took  this  appeal. 

Benjamin  JET.  Smith  for  the  appellants. 
Okey  Johnson  for  the  appellee* 
Haymond,  President: 

Plaintiff  presented  his  bill  to  the  Hon.  Greorge  Loomis, 
then  judge  of  the  ninth  judicial  circuit,  as  organized  by 
the  act  of  July  17,  1868,  though  the  same  was 
addressed  to  the  Hon.  Robert  S.  Brown,  then 
judge  of  the  circuit  court  of  Roane  county,  praying 
that  defendants,  and  each  of  them,  and  their  agents,  be 
enjoined  from  clearing,  cutting  timber  upon  or  tres- 
passing on  the  land  in  the  bill  mentioned ;  and,  also, 
fipom  removing  from  the  land  the  timber  that  they  or 
either  of  them,  have  cut,  or  caused  to  be  cut  thereon. 
And  on  the  10th  day  of  May,  1871,  judge  Loomis  grant- 
ed the  injunction,  as  prayed  for,  to  take  effect  on  the 
plaintiffs  filing  bond,  with  good  security,  in  the  penalty 
ot  five  hundred  dollars,  conditioned  according  to  law. 
Afterwards,  on  the  16th  day  of  May,  1871,  the  plaintiff 
filed  his  bill  of  injunction,  in  the  clerk's  office  of  Roane 
county,  gave  the  required  bond  with  security,  and  caused 
a  summons  with  the  restraining  order  endorsed  thereon, 
to  be  duly  issued  upon  the  bill,  against  the  defendants, 
returnable  to  the  first  Monday  in  June  thereafter.  The 
summons  was  duly  executed  upon  the  defendants  and 
returned.  From  the  order  of  the  judge  granting  the 
injunction  the  defendants  to  the  bill  appealed  to  the 
Supreme  Court  of  Appeals,  as  they  then  lawfully  might; 
and  the  case  was  pending  in  the  Supreme  Court  of  Ap- 
peals, on  the  first  day  of  January,  1873.     The  appeal 

wss  perfected  on  the day  of  May,  1871. 
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The  plaintiff  insists  that  the  appeal  sfaoold  now  be 
*flisiKiis8ed,  because  it  was  taken  under  tikie  provisioat  of 
p^  the  Code  of  this  State,  of  18S8,  chapter  one  hundred 
and  thirtj-five,  section  one,  which  provided  fdr  an  9^ 
peal  from  an  order  granting  an  injunction,  amd  i^  Lqg^ 
islature  by  an  act  approved  December  21^  1873,  entitled 
"An  act  regulating  appeals,  writs  of  error  and  superse- 
deas/' repealed  the  act  allowing  appeals  from  orders 
granting  injunctions.  It  will  be  seen  by  reference  to  the 
seventeenth  section  of  the  Schedule  to  the  Constitution 
of  this  State,  adopted  by  die  voters^  nmd  which  took  ef- 
fect on  the  22nd  day  of  August,  1872,  that  it  is  therein 
expressly  provided  that  "the  records^  books,  papers, 
seals  and  other  property  and  appurtenances  of  the  exiist^ 
ing  Supreme  Court  of  Appeals,  shall,  on  the.  first  day  of 
January,  1873,  or  as  &oon  thereafter  as  may  be^  be  traai»- 
ferred  to,  and  remain  in  the  care  and  anstody  of  the  Su- 
preme Court  of  Appeals  establidied  by  this  Constito- 
tion,  until  otherwise  provided  by  law  ;  and  all  civil  or 
criminal  causes,  petitions  and  other  proceedings  then 
pending  in  the  Supreme  Coort  of  Appeals,  shall  be  pco- 
ceeded  with  by  the  Supreme  Court  of  Appeals  establisb- 
ed  by  this  Constitution,  to  final  judgment*'^  By  the 
twelth  section  of  the  Schedule,  it  is  provided  that  the 
Judges  of  the  Supreme  Court  of  Appeals  existing  at  the 
adoption  of  the  Constitution,  should  continue  in  o£Soe 
until  the  Ist  day  of  January,  1873.  The  twenty-fiwt 
section  of  the  Schedule  provides,  that  '^All  the  courts  oft 
justice  now  existing  shall  continue  with  their  presen 
jurisdiction,  and  be  held  as  now  prescribed  by  law,  until 
the  judicial  system  established  by  this  Constitution 
shall  go  into  efiect ;  and  all  rights,  prosecutions,  actions^ 
claims  and  contracts  shall  remain  and  continue  as  if  this 
Constitution  had  not  been  adopted,  except  so  fiir  as  the 
same  may  be  affected  by  the  terms  and  provisions  of  iiiis 
Constitution,  wh^i  it  shall  go  into  eflect/'  By  the 
twelfth  section  of  the  Schedule  it  is  also  provided  that 
the  terms  of  office  of  the  Judges  of  the   Supreme  Court 
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of  Appeals,  of  the  judges  of  the  cirauit  courts,  and  of  j^J^^Tenn. 
all  county  and  district  officers,  whose  election  is  provided  mcmiumi 
for  by  this  Schedule,  shall  commence  on  the  Ist  day  of  perrou, 
January,  1873.  Although  the  Constitution,  lor  many 
purposes  took  effect  on  the  22d  day  of  August,  1872, 
still  the  permanent  judicial  system  established  by  the 
Constitution  did  not  fully  take  until  the  term  of  office 
•oi  the  judges  thereunder  commenced,  which  was  on 
the  Ist  day  of  January,  1873.  By  the  act  of  the  Legis<* 
lature  approved  January  11, 1873,  entitled,  ^'An  act  or*- 
ganizing  the  Supreme  Court  of  Appeals,  defining  its 
jurisdiction  and  powers,  and  prescribing  its  manner  of 
proceeding,''  and  especially  in  the  fourth  section  thereof, 
it  is  provided,  that  all  suits  and  proceedings  which  shall 
be  pending  in  the  present  Supreme  Court  of  Appeals  on 
the  31st  day  of  December,  1872,  shall  be  proceeded  in 
and  determined  by  the  Supreme  Court  of  Appeals,  the 
Judges  of  which  were  elected  on  the  22d  day  of  August, 

1872.  Theact  of  December  21,  1872,  did  not  take  effect 
till  the  31st  day  of  December  after  its  passage,  and  does 
not,  in  any  of  its  provisions  pretend,  expressly,  to  in  any 
wise  affect  appeals,  &c.,  then  pending  in  the  Supreme 
Court  of  Appeals,  or  in  any  wise  to  modify  or  alter  the 
provisions  of  the  Schedule,  touching  such  appeals,  &c., 
before  referred  to.     And  the  said  act  of  1 1th  of  January, 

1873,  in  addition  to  the  provisions  of  the  Schedule,  pro- 
Tides  that  such  causes,  Ac.,  shall  be  continued  and  de- 
termined by  this  Court.  This  cause  was  pending  in  the 
Supreme  Court  of  Appeals,  on  the  31st  day  of  Decem- 
ber, 1872,  and  on  the  1st  day  of  January,  1873,  and  un- 
der the  provisions  of  the  Schedule  and  statute,  it  be- 
-came  the  duty  of  this  Court  to  hear  and  determine  it. 
Notwithstanding,  by  the  provisions  of  the  act  of  21st  of 
December,  1872,  appeals  cannot  be  taken  to  this  Court 
from  orders  of  judges  of  the  circuit  courts  granting  in- 
junctions, appeals  pending  on  the  31st  day  of  December, 

1872,  in  the  Supreme  Court  of  Appeals,  regularly  taken 
and  perfected,  were,  and  are,  not  affected,  by  the  said  act. 
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juHuS^^Term.*"^  wcre  not  intended  to  be  thereby  affected,  in  the 
McMiiun  least.  The  plaintiff's  motion  to  dismiss  this  appeal  must^ 
Ferreu.     ^^^  these  reasons,be  overruled. 

I  now  proceed  to  consider  this  cause  upon  its  merits. 
The  plaintiff,  in  his  bill,  alleges,  substantially,  that  he 
received,  in  1868,  a  conveyance  for  eight  thousand  acrea 
of  land  in  Roane  county  from  one  McFarland;  that  in 
August,  1870,  the  jury,  in  an  action  of  ejectment,  then 
pending  in  the  circuit  court  of  Roane  county,  wherein 
he  was  plaintiff  and  William  Ferrell,  and  William  John^ 
Hall,  John  Sarver,  Marshall  Clarkson,  John  W.  Webb,. 
Isaac  Post  and  Marshall  Depue,  were  defendants,  found 
the  said  defendants  not  guilty,  and  found  for  the  plain- 
tiff, the  residue  of  the  eight  thousand  acres,  described  in 
the  declaration,  and  not  being  conveyed,  prior  to  the 
conveyance  of  McFarland  to  plaintiff  that  the  court  en- 
tered judgment  on  the  verdict;  that  he  (plaintiff) 
charges  that  since  the  rendering  of  said  verdict,  and 
judgment,  William  Ferrell,  one  of  the  defendants,  to  the 
action  of  ejectment,  who  claimed  no  interest  whatever^ 
and  occupied  no  part  of  the  land  in  said  declaration 
described  pretends,  that  since  the  judgment  aforesaid, 
he  has  bought  four  hundred  acres  of  said  eight  thousand 
acres,  from  B.  H.  Smith ;  that  the  four  hundred  acres  were 
never  conveyed  at  any  time  to  said  B.  H.  Smith,  or  to  any 
one  else  whose  interests  therein  are  adverse  to  the  claim  of 
plaintiff;  that  the  four  hundred  acres  are  a  part  of  the 
eight  thousand  acres  aforesaid,  and  was  found  to  be  his 
by  the  verdict  of  the  jury,  and  judgment  of  the  court 
that  he  (plaiutift)  charges  that  said  William  Ferrell  ha 
forcibly  wrested  the  possession  of  the  said  four  hundred 
acres,  which  lies  in  the  north-east  corner  of  the  eight 
thousand  acres,  on  Hays'  Fork  of  Henry's  Fork  of 
the  West  Fork  of  the  Little  Kanawha  river,  from  plain- 
tiff;  that  Ferrell  has  fenced  in  about  thirty  acres  of  said 
land  and  has  cut,  and  is  on  said  four  hundred  acres,  cut- 
ting and  destroying,  both  within  and  without  said  en- 
closure,  large  quantities  of  the  most  valuable  timber 
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thereon,  and  is  committing  waste  thereon;  that  aj.ni^'Term. 
quantity  of  the  said  timber  is  now  lying  on  the  ground,  McMinan 
where  Ferrell  felled  it;  that  plaintiff  has  sold  the  perreii. 
land,  and  is  being  greatly  injured  by  the  said  acts  of 
Ferrell ;  that  neitHer  Ferrell  or  B.  H.  Smith,  have  a 
shadow  of  title  to  said  tract  of  land.  These  are  all  the 
material  allegations  of  the  bill  upon  which  the  prayer 
for  the  injunction  is  predicated,  and  upon  those  allega- 
tions alone,  supported  by  the  usual  affidavit  of  their 
truth,  the  order  of  the  judge  granting  the  injunction, 
must  stand  or  fall.  The  plaintiff  does  not  expressly 
aver  title  in  himself,  at  any  time,  to  the  land.  His 
charges  agai»«l  Ferrell  amount  to  nothing  more  than  a 
common  trespass,  and  he  makes  no  charges  whatever 
against  Smith.  He  does  not  allege  the  insolvency  of 
Ferrell,  or  Smith,  or  show  upon  the  face  of  the  bill,  in 
any  manner  that  he  has  not  a  complete  remedy  at  law, 
for  obtaining  redress  or  compensation  for  the  alleged 
trespass,  or  that  he  will  sustain  irreparable  damages, 
unless  equity  interposes,  and  restrains  and  prohibits 
further  trespassing  upon  the  land.  And  he,  in  fact, 
expressly  avers  that  he  has  sold  the  land. 

By  the  mere  reading  of  the  bill,  it  is  manifest  that  it 
fisiils  to  allege  or  aver  sufficient  material  elements  or 
facts  necessary  to  entitle  plaintiff  to  invoke  the  interpo- 
sition and  aid,  of  a  court  of  equity  by  process  of  injunc- 
tion, or  otherwise.  "The  objection  to  the  injunction, 
in  cases  of  private  trespass,  except  under  very  special 
circumstances,  is,  that  it  would  be  productive  of  private 
inconvenience,  by  drawing  cases  of  ordinary  trespass 
within  the  cognizance  of  equity  and  by  calling  forth, 
upon  all  occasions,  its  power  to  punish  by  attachment, 
fine  and  imprisonment,  for  a  further  commission  of  tres- 
pass, instead  of  the  more  gentle  common  law  remedy  by 
action  and  the  assessment  of  damages  by  a  jury.  In  or- 
dinary cases,  this  latter  remedy  has  been  found  amply 
sufficient  for  the  protection  of  property ;  and  it  has  not 
l>€en  thought  advisable,  upon  any  principle  of  justice  or 
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janui^i'eriu.  pol'^Jj  ^  introduce  the  chancery  remedy,  as  ks  substi- 
Mcxtiian  ^^^^f  except  in  strong  and  aggravated  instances  of  tres- 
Feweu.  P^ss,  which  go  to  the  destruction  of  the  inheritance,, 
or  where  the  mischief  is  remediless.  Thb  appears  to  be 
the  English  doctrine,  and  the  practice  of  courts  of  equity 
in  most  of  the  States  of  the  Union.  It  would  be  difficult 
to  find  a  case  in  which  an  injunction  has  been  held 
properly  granted  to  restrain  a  trespasser,  merely  because 
he  was  a  trespasser,  without  showing  that  the  property 
itself  was  a  peculiar  value,  and  could  not  well  admit  of 
due  recompense,  and  would  be  destroyed  by  repeated 
acts  of  trespass.  In  ordinary*  cases  the  damages  to  be 
assessed  by  a  jury,  will  be  adequate  for  a  check,  and  for 
a  recompense,  especialy  if  the  trespasser  is  not  insol  veuL'^ 
See  opinion  of  judge  Kent  in  Jerome  v.  Boss,  7  Johns. 
Ch.  (N.  Y.)  315;  Stevens  v,  Beekman,  1,  Id.,  318. 

In  the  case  of  Anderson  v.  Harvey's  heirs,  10  Gratt^ 
398 ;  judge  Daniel  in  delivering  the  opinion  of  the 
court  says:  "I  think  it  is  clear  that,  at  the  time  of  the 
alleged  trespass  on  the  ore  bank,  by  the  appellant,  the 
appellees  must  be  regarded  as  in  possession  of  it,  with  a 
clear  and  incontestible  title,  they  might  have  instituted 
their  action  of  trespass  against  the  appellant;  but  were 
not  bound  to  do  so  before  or  instead  of  applying  to  a 
court  of  equity  to  restrain  the  appellant  from  commiting 
further  trespasses  on  the  property  in  dispute.  Were 
they  bound  to  litigate  and  discuss,  in  a  court  of  law,, 
rights,  which  had  not  only  been  adjudicated  as  far  back 
as  1807,  but  which  had  been  solemnly  recognized  in  the 
conveyances  to  which  the  appellant  must  necessarily  re- 
fer as  the  sources  of  any  title  which  he  could  assert  ?  I 
think  not.  The  practice  of  courts  of  equity  of  interfere- 
ing  in  such  cases  by  way  of  injunction,  is  one  compari- 
tively  of  recent  origin,  but  the  jurisdiction  is  now  fully 
recognized  and  well  established  by  cases  both  in  Eng- 
land and  America.  Mitchell  v.  Dors.  6  Ves.  (Jr.)  Gh. 
147;  Hanson  v.  Gardiner,  7  Ves.  (Jr.)  Ch.  806; 
Thomas   v.   Oakley,   18  Ves.   (Jr.)  Ch.   184;  3  Daniel 
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€h.  Prac,  1852-3;  Stevens  v.  Beehnan,  1  Johns.  Ch.  (N.j.„„^«/^Term. 
Y.,)  318;  Jerome  v.  Rosa,  7  Johns.  Ch.  (N.  Y.,)  315; — 3,f^.^^^^,„ 
Smith  V.  PettengiU^  15  Vermont,  84.  The  land  upon  pei^ii. 
which  the  trespass  is  alleged  to  be  committed  is  proved 
to  be  of  little  or  no  value,  except  for  the  iron  ore  foimd 
on  it,  which  is  found  to  be  of  an  excellent  qualit5%  The 
trespass  is  one  which  goes  to  the  change  of  the  very  sub-^ 
stance  of  the  inherit  anoe,  to  the  destruction  of  all  that  gives 
value  to  it.  The  feet  proved  by  the  appellant,  that  the 
value  of  the  ore  per  load  could  be  readily  estimated, 
does  not  deprive  a  court  of  equity  of  its  right  to  inter- 
fere in  the  case  by  way  of  injunction.  The  same  might 
be  shown  in  most  cases  of  the  kind.  The  products  of 
most  mines  have  a  value  already  fixed  or  of  easy  ascer- 
tainment by  proof;  yet  it  was  in  prevention  of  like  tres- 
passes to  this  very  species  of  property,  mines  of  ore, 
coal,  &c.,  that  the  jurisdiction  in  question  had  its  origin, 
and  still  continues  to  be  most  frequently  exercised.^' 
The  case  last  cited  is  not  similar  to  that  now  under  con- 
sideration. On  principle  I  am  clear  that  the  matters 
and  things  stated  in  plaintiffs  bill,  are  not  sufficient,  ad- 
mitting them  to  be  true,  to  warrant  the  granting  of  the 
injunction  awarded  in  this  case. 

For  these  reasons,  the  order  of  the  judge,  in  granting 
the  injunction  in  this  cause,  and  dated  the  10th  day  of 
May,  1871,  must  be  reversed  and  annulled,  and  the  ap- 
pellants recover  their  costs  in  this  Court  expended. 
And  the  plaintiff's  bill  must  be  dismissed. 

The  other  Judges  concurred. 

Injunction  Dissoi-vkd  and  Bill  Dismissed. 
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CHARIESTON. 


I  40   80y|  OCHEI.TREE   V.    McClUNG. 

7      28S/ 
«'      2S  February  25,  1874. 

j^_j  1.  In  Virginia,  though  the  feoffment — including  livery  of  seisin— antl 

January  Torm.  deeds  of  lease  and  release,  and  the  covenant  to  stand  seised  to  a 
use,  were  sometimes  used ;  the  deed  of  bargain  and  sale  was  the 
ordinary  ctmveyancc  of  land  that  prevailed  before  the  Code  of 
1840  took  effect  in  1850. 
'2.  Any  valuable  consideration,  however  small,  is  j«ufficicnt  to  support 
this  conveyance;  and  the  acknowledgment  in  tlie  deed,  of  the 
payment,  is  conclusive  of  the  fact,  so  far  a.s  to  give  effect  to  the 
conveyance. 
i».  The  deed  of  bargain  and  sale  was,  and  is,  adequate  to  vest  an  estate 
in  fee  in  land,  in  one  person,  and  afterwards,  upon  a  contingency, 
to  divest  it  out  of  him  and  vest  it  in  another  person,  though  the 
latter  was  not  ascertjiined  or  in  existence  at  the  date  of  the  deed. 
But  such  shifting  and  revesting  of  anc.4ate  must  be  limited  to  take 
effect,  if  at  all,  ivithin  the  time  prescribed  to  prevent  the  creation 
of  perpetuities. 

4.  This  deed  may  be  employed  to  convey  an  estate  and  reserve  or  con- 

fer a  power  of  appointment,  upon  the  execution  of  whicii  the 
deed  will  vest  the  estate  in  the  appointee.  In  such  case,  the  ap- 
pointment i>  the  event  upon  v/hich  the  declaration  in  the  deetl 
operates  to  create  the  use,  and,  under  the  statute  on  the  subj<H-t,  \** 
transfer  the  estate  to  the  appointee. 

5.  Sucli  deed  might  be  employed  by  a  woman  in  contemplati.ni  o:* 

marriage,  with  the  consent  of  tlie  intended  husband,  etfectuiUly 
to  convey  and  limit  the  legal  estate  in  land  to  a  trustee  in  fee;  in 
trust  for  herself  till  the  marriage;  and  to  allow  the  husband  to 
occupy  the  land  till  the  death  of  the  one  of  them  who  should  first 
die;  and,  if  she  should  survive,  then  to  convey  to  her;  but  if  ^hc' 
should  die,  the  husband  surviving,  then  to  such  person  as  the  wife 
notwithstanding  the  coverture,  might,  by  last  will,  published  i:i 
the  presence  of  three  witnesses,  appoint;  and  in  default  of  such 
appointment,  the  estate  in  the  trustee  to  terminate — so  as  to  re- 
vert to  her  heirs. 
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6.  The  prevailing  intent  in  each  deed,  properly  manifest,  will  con-         1874. 

trol  its  effect,  as  to  whether  the  estate  vested  in  the  immprliAfP  J*°"»nr  Term, 
hargainee,  either  for  his  own  benefit  or  in  trust,  is  a  fee  deter-      Ocheltre© 
minable,  which,  on  the  happening  of  the  contingency  or  execution      McClung. 
of  the  appointment,  determines  in  him  and  shifts  to  another,  or 
reverts  to  the  bargainor;  or,  on  the  other  hand,  the  legal  estate  in 
the  trustee  is  a  fee  absolute  and  remains  in  him,  while  a  mere 
equitable  interest  is  limited  to  an  ultimate  beneficiary. 

7.  An  appointment  is  the  event  upon  which  the  limitation  in  a  deed 

takes  effect  and  vests  the  estate,  legal  or  equitable,  in  the  ap- 
pointee.    In  itself  it  has  no  operative  oflScacy. 

8.  When  the  deed  specifies  an  appointment  by  will,  with  sanctions  not 

legally  required  in  a  will,  the  probate  of  the  instrument,  before 
the  year  1850,  does  not  fbrnish  evidence  that  it  was  executed  with 
additional  sanctions. 

9.  Though  persons  who  have  no  joint  or  common  claim  to  land,  but  only 

separate  claims,  may  be  named  as  plaintiffs,  jointly  in  one  count  as 
well  as  severally  in  others,  they  need  not  be  named  jointly,  but 
nrmy  severally  complain  and  count. 

10.  When  one  plaintiff",  in  his  own  name  alone,  complains,  gives  the 

notice  and  proceeds  in  the  case,  but  counts  separately  in  his  own 
name  and  the  name  of  another,  alleging  right  in  each,  but  not 
stating  that  the  land  described  in  each  count  is  the  same,  the  count 
in  his  own  name  is  good,  and  the  other  may  be  treated  as  surplusage. 

11.  When  several  instructions  are  asked  and  refused,  and  a  genera] 
exception  is  taken  to  the  refusal,  if  all  the  instructions  are  proper  ^ 
and  should  have  been  given,  the  exception  is  suflficient  and  the 
judgment  will  be  reversed. 

This  was  an  appeal,  by  Joseph  M.  Ocheltree,  from  a 
judgment  of  the  circuit  court  of  Greenbrier  county  ren- 
dered on  the  7th  day  of  October,  1871,  in  an  action  of 
ejectment  therein  pending,  wherein  the  said  Ocheltree 
was  plaintiff,  and  Cyrus  McClung,  Samuel  K.  MeClung, 
Alpheus  P.  McClung,  Frank  McClung  and  James  Rader, 
infimt,  and  Calvin  Rader,  infant,  heirs  at  law  of  Charles 
McClung,  deceased,  and  Nancy  McClung,  widow  of  said 
Charles  McClung,  were  defendants. 

So  much  of  the  pleadings  in  the  cause,  the  evidence 
adduced  at  the  trial  and  the  orders  and  rulings  of  the 
court  below,  as  are  deemed   material  to  understand  the 
30 
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Janiuiy"  Term.  P""^*P'^^  ^^S^"S^^^°^  ^^^^^^^   ^7    *^^^    Court,  are   Set 

Oohoitree    ^^^^^  ^^  the  Opinion  delivered  by  Hoffman,  Judge. 
Mcciung.        Th^  Hon.  Joseph  M.  MeWhorter,  judge  of  said,  cir- 
cuit court,  presided  at  the  trial  below. 

William  W.  Gordon,  of  Virginia,  and  Adam  C  Sny^ 
der  for  the  appellant. 

Samuel  Price  and  Robert  F,  Dennis  for  the  appellees. 

Hoffman,  Judge: 

In  England,  at  common  law,  a  feoffment — including 
livery  of  seisin — was  the  ordinary  conveyance  used  to 
transfer  an  estate  in  fee,  vested  in  possession,  in  land, 
from  the  holder,  in  his  lifetime,  to  another  not  already 
having  an  estate  or  interest  in  the  land,  or  possession  of 
it.  This  conveyance  was  effectual  to  vest  a  fee  simple, 
or  a  fee  limited  to  continue  till  the  happening  of  a  con- 
tingent event  and  thereupon  of  itself  to  determine ;  or 
a  fee  conditioned  so  as,  upon  a  contingency  to  be,  by  the 
entry  of  the  feoffor  or  his  heirs,  determinable;  and,  in 
either  case,  such  qualified  or  conditional  fee  to  revert  to 
the  feoffor  or  his  heirs.  But  the  feoffment  was  not  ade- 
quate, upon  such  determination  of  an  estate  in  fee,  either 
^  with  or  without  entry,  to  vest  the  estate  in  a  stranger ; 
or,  without  a  previous  estate,  to  vest  an  estate  in  futuro 
in  any  person.  For  centuries  after  lands  became  alien- 
able— until  after  the  passage  of  the  statute  of  uses — es- 
tates'in  fee  could  not,  by  any  conveyance  inter  vivos,  be 
limited  so  as,  upon  a  contingency,  to  divest  out  of  one 
taker  and  vest  in  another,  or,  certainly,  on  a  contin- 
gency, to  commence  in  futuro.  In  Virginia,  I  believe, 
the  feoffment  was  the  only  conveyance  not  statutory  in 
its  operation,  that  was  used  to  transfer  an  estate  in  fee. 
But,  for  many  years  this  has  been  but  seldom,  if  at  all 
employed. 

In  England,  the  fine  and  the  common  recovery  were 
made  to  serve  the  purpose  of  most  effectual  transfer  and 
assurance  of  title.  But  in  Virginia  they  were  never 
adopted. 
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A  grant  was  proper  to  transfer  an  incorporeal   h^re-j^^^JJJ^Y^^j^ 
(litamenty  or  a   reversion  or  vested   remainder,  in    land. — ^^^^^^ — 
But,. in    England  before  1845,   and  in   Virginia  before     Mcciwng. 
1850,  a  grant  was  not  effectual   to  transfer  an  estate  in 
fee  in  land  in  possession. 

A  release  was,  and  is,  appropriate  to  vest  an  estate  or 
right  ol  one  person,  in  another  person  already  having  an 
estate  less  than  a  fee  simple  in  land,  or  having  possession 
with  claim  of  title.  Though,  since  the  year  1850,  a 
deed  of  release  may  have  more  extensive  application. 

At  common  law,  a  power  retained  by  a  feoffor  or 
grantor,  or  conferred  by  him  on  any  one,  after  the  feoff- 
ment or  grant,  to  appoint  an  estate  to  another,  was  un- 
known. 

In  England,  the  deed  of  bargain  and  sale  was  some- 
times used,  but  not  so  generally  as  other  conveyances 
and  assurances.  It  was,  I  believe,  for  the  most  part, 
if  not  entirely,  limited,  to  the  simple  transfer  of  an 
estate  to  take  effect  in  presenti,  to  a  bargainee  in  esse  and 
ascertained.  Under  the  act  of  Parliament  requiring  en- 
rollment, it  was  less  convenient  to  the  parties  than  the 
deed  of  lease  and  release.  In  Virginia,  this  deed  was  used 
not  only  for  the  conveyance  of  a  fee  absolute,  qualified,  or 
conditional,  immediately  from  the  .bargainor  to  the  act- 
ual bargainee  for  his  own  benefit;  but  for  the  limitation 
and  creation  of  different  estates  in  successive  or  substituted 
takers,  and  for  the  conveyance  to  trustees  for  the  benefit  of 
others.  At  any  rate,  the  deeds  usually  employed  for  such 
purposes  contained  words  of  bargain  and  sale,  while,  as 
other  species  of  conveyance,  they  were  entirely  inappro- 
priate, or  wanting  in  essential  requisites  to  their  va- 
lidity. As  deeds  of  bargain  and  sale  they  vested  the 
estates  as  intended — or  they  failed  to  vest  them  at  all. 

In  Virginia,  moreover,  this  species  of  deed  was  em- 
ployed to  convey  land,  and,  at  the  same  time,  to  reserve 
or  confer  a  power  to  revoke  an  estate  thereby  transfer- 
red to  one  person,  and  to  appoint  it  to  another  or  to 
others,  successively  or  by  substitution — or   rather  when 
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januan^Terra.  *^*®  appoiutnient  should  be  made,  thereupon  to  vest  the 
ochdtr^  estate  :  And,  under  the  statute  of  uses,  enacted  to  give 
McQung.  effect  to  conveyances,  from  such  a  deed  containing  a  res- 
ervation or  grant  of  power,  and  an  accordant  apiK)int- 
ment,  a  limitation  over  upon  the  appointment  acquired 
whatever  efficacy  it  had  to  transfer  and  vest  the  legal 
title  to  and  in  the  appointee. 

In  England,  under  the  statute  of  uses,  the  deed  of 
lease  and  release,  was  generally  used,  not  only  to  trans- 
fer a  fee  from  one  person  to  another  for  his  own  benefit, 
but  to  vest  the  estate  in  a  trustee,  and  declare  any  uses, 
present  or  future,  certain  or  contingent,  which  it  was  in- 
tended should,  by  the  persuasive  eflScacy  of  the  statute, 
be  transmuted  into  legal  estates.  In  Virginia  these 
deeds  were  never  much  used.  Whether,  under  the  oper- 
ation of  the  limited  statute  of  uses  in  force,  they  were 
effectual  to  transfer  the  estate  to  any  person  other  than 
the  lessee,  need  not  now  be  considered. 

A  covenant  to  stand  seised  to  a  use,  as  a  conveyance, 
required  a  consideration  of  blood  or  marriage  between 
the  covenantor  and  the  person  to  take  the  title.  Such  a 
consideration  would  not  support  a  deed  by  a  covenantor, 
so  as  to  vest  the  title  in  a  trustee  not  by  blood  or  mar- 
riage related  to  him,,  for  the  benefit  of  his  wife,  child  or 
other  relation.  This  conveyance  was  not  often  em- 
ployed. 

Since,  then,  deeds  of  bargain  aud  sale  have  been  em- 
ployed to  effect  the  transfer  and  accomplish  the  settle- 
ment of  most  of  our  estates  and  rights  in  lands,  a  brief 
reference  to  their  origin  and  nature,  and  an  inquiry  as 
to  their  operation  and  effect  under  the  statute  from 
which  they  receive  their  efficacy  as  conveyances,  may  be 
interesting  and  important. 

At  an  early  day,  in  contemplation  of  a  court  of  equity, 
a  feoffment  or  other  conveyance  of  land  might  be  ac- 
companied by  a  declaration  that  the  use  of  the  land 
should,  at  once  or  subsequently,  certainly  or  upon  a  con- 
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dition,  inure  to  a  third  person,  in  fee  simple  or  deternii-j.„„JJ;.*Teriii. 
nable  with  or  without  entry,  and  revert  to  the  feoffor  or     ^choiTree 
his  heirg;  or  that,  upon  a  contin^^ency,  the  use  should  shift     MccVunK. 
from  one  to  another  beneficiar)' ;  or  that  the  feoffor  or 
trustee  might  appoint  the  use,  or  revoke  and  appoint  it ; 
and,  thereupon    it  should  inure   to   the   benefit  of  the 
appointee  :    Or,  upon  the  payment  of  a  valuable  consid- 
eration, a   bargain    might    be  made   by  the   holder    of 
land,  with  a  bargainee,  to  sell  it ;  and  a  use  would  there- 
by be  created.     By  the  court  of  equity,  the  holder  would 
be  coerced,  according  to  the  trust,  to  allow  the  beneficiary 
to  enjoy  the  land,  or  to  convey  it  to  him. 

The  statute  of  uses  was  devised  and  enacted  to  apply 
to  such  equitable  rights,  and  transform  them  into  legal 
estates. 

The  most  important  provision  of  the  English  statute 
of  uses,  passed  in  1536—37,  Hen.  VIII,  ch.  10— (found 
in  Cruise's  Digest,  p.  348,)  relieved  of  dispensable  ver- 
biage, is  in  substance  as  follows  : 

When  any  person  shall  be  seised  of  lands,  to  the  use, 
confidence  or  trust  of  any  other  person  or  body  politic, 
the  person  or  corporation  entitled  to  the  use  in  fee  sim- 
ple, fee  tail,  for  life  or  for  years,  shall  thenceforth  stand 
and  be  seised  or  possessed  of  the  land,  of  and  in  the  like 
estate  as  he  or  it  had  in  the  use,  trust  and  confidence  ; 
and  the  estate  of  the  person  so  seised  to  the  use  shall  be 
deemed  to  be  in  him  that  has  the  use,  in  such  quality, 
manner,  form  and  condition,  as  he  had  before  in  the  use. 

The  Virginia  provision  to  give  effect  to  deeds  without 
livery  of  seisin  or  actual  transmutation  of  possession, 
which  passed  in  1785,  and  took  effect  in  1787— (ch.  62, 12 
Hen.  Stat.,  157,) — extracted  from  a  section  containing 
many  distinct  provisions — is  as  follows: 

**By  deed  of  bargain  and  sale,  or  by  deeds  of  lease 
and  release,  or  covenant  to  stand  seised  to  use,  or  deed 
operating  by  way  of  covenant  to  stand  seised  to  use, 
the  possession  of  the  bargainor,  releasor,  or  covenantor 
fihall   be   deemed   heretofore  to  have    been,    and    here- 
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January' Ttnu.  ^^^  ^^  ^>  transferred  to   the   bargainee,  releasee,   or 
'~i)^i^~~person   entitled  to  the   use,   for  the   estate   or   interest 
Mcu'ung.    which  such  person  hath  or  shall  have  in  the  use,  as  per- 
fectly as  if  such  bargainee,  releasee,  or  person  entitled  to 
the  use  had  been   enfeofted  with  livery  of  seisin  of  the 
land  intended  to  be  conveyed  by  such  deed  or  covenant." 
This  provision  has  been  at  different  times  re-enacted, 
and,  as  a   separate  section,   it  yet  remains  in  force.     It 
is  the  only  statute  of  uses  that    was   ever   enacted    in 
Virginia. 

Under  the  English  law,  when  the  holder  of  land,  by 
feoffment,  or  other  conveyance  that  by  its  own  vigor 
transmits  the  estate,  conveys  land  to  one  person  for 
the  use  of  another,  or  any  number  of  persons  success- 
ively, to  be  enjoyed  presently  or  in  fuiuro,  absolutely 
or  contingently,  upon  the  expiration  or  in  derogation 
of  a  previous  use;  the  conveyance,  with  the  declara- 
tion of  use,  by  force  of  the  statute,  at  once,  or,  if 
upon  a  contingency,  then,  whenever  the  beneficiary  is  in 
existence  and  ascertained  and  the  contingent  event  hap- 
pens, accomplishes  the  transfer  of  the  estate,  through  the 
feoffee  to  the  one  or  successive  or  substituted  beneficia- 
ries. When,  however,  the  feoffor  conveys  to  one  per- 
son in  fee,  for  the  use  of  a  second  person,  in  trust  for 
a  third,  the  estate  is  transferred  through  the  feoffee 
to,  and  vested  in  the  immediate,  but  not  in  the  ulte- 
rior beneficiary ;  and  the  former  will  hold  the  estate  in 
trust  for  the  latter.  But,  nevertheless,  the  feoffor  may 
provide  that  a  use  in  fee  shall,  upon  the  happening 
of  an  uncertain  event,  be  determined ;  when  it  will 
revert  to  the  feoffor  or  his  heirs ;  or  that  upoo  such 
event,  it  shall  shifl  from  one  beneficiary  to  another : 
Or  the  feoffor  may  reserve,  or  confer  on  the  feoffee  or  a 
third  person,  a  power  to  appoint  or  revoke  and  re-ap- 
point the  use :  And,  in  either  case,  by  force  of  the  stat- 
ute, the  legal  estate  will  be  shifted  and  vested  accord- 
ingly. 

Different  opinions  have  been  entertained  and  enforced 
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by  able  and  distinguished    lawyers  and  judges,  as  to  j^ JJJJ**^^^^ 
where,  during  the  continuance  of  the  actual  estate  vested     ^^^^Ji^^"" 
in  the  first  taker  in  fee,  the  estate  is  lodged,  which  upon     Mcciung. 
a  contingency  will  vest  in  the  secondary  taker,  and  as  to 
when  it  emanates  from  the  feoflTee,  and  how  it  reaches  the 
final    beneficiary.      By   many,   it   has   been    held,  that 
though  the  estate  has  passed  through  the  feoffee  and  vest- 
ed in  the  first  actiial  taker,  nevertheless  a  scintilla  juris, 
or  possibility  of  seisin  remains  in  the  feoffee,  and,  when 
the  secondary  use  arises,  passes  from  him  to  the  taker  of 
that  use   and   developes   into   an   estate  in    the    latter. 
While  by   others — as  I  understand   the  purport   of  the 
proposition   asserted — it  is   maintained  that   by  force  of 
the  feoffment  and  consequent  seisin  in  the  feoffee  and  at- 
tendant declaration  of  uses,  under  the  statute,  the  entire 
estate  at  once  passes  through  the  feoffee  and  vests  in  the 
first  actual  taker  in  fee,  with  condition   that  on  the  hap- 
pening of  the  contingency,  or  the  occurence  of  the  event 
upon  which  it  is  provided  the   use  shall  shift,  the  estate 
in  the  first  taker  terminates  and,  without  indispensable 
seisin  at  the  time  in  the   feoffee,    vests  in  the  secondary 
taker.     After  much  subtile   and  ingenious  disquisition 
on    the  subject,  modern  jurists  of  very  high   authority 
incline  to  the  latter  opinion.     But  this  branch  of  the 
subject   is  metaphysical  to  a  degree  such  as  well  nigh  ta 
elude  the  most  careful  effort  to  consider  or  discuss  it.     It 
is  not,  however,  material  or  desirable,  here,  to  do  more 
than  refer  to  these  different  opinions. 

When  a  person,  by  deed,  in  consideration  of  any  thing^ 
valuable,  bargains  and  sells  land  to  another,  though  at 
the  common  law  the  legal  estate  is  not  affected,  but  a 
mere  equitable  use  is  created ;  by  force  of  the  statute  the 
legal  estate  is  transferred  to  the  bargainee.  Any  such 
consideration,  however  small,  is  sufficient  to  support  the 
conveyance.  And  the  acknowledgment  in  the  deed, 
that  the  consideration  is  paid,  is  conclusive  of  the  fact> 
so  &r  as  to  give  effect  to  the  conveyance. 
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janoao^^rwm.  Under  the  English  law,  by  the  deed  of  bargain  and 
odi-itree  ~^'^>  *1^^  estate  may  be  transferred  to  the  bargainee,  in 
Mcci'ung.  trust  for  the  benefit  of  another ;  and  the  bargainee  will, 
as  trustee,  take  and  hold  the  estate,  or  be  required  to 
dispose  of  it  for  the  benefit  of  such  other.  By  reason  of 
the  consideration  and  the  bargain,  he  is  deemed  to  ac- 
quire a  use,  and,  under  the  statute,  he  takes  the  estate  ; 
but  by  the  provision  in  the  deed  he  holds  it  upon  the 
actual  trust  for  the  beneficiary. 

It  seems  to  me,  that  an  immediate  bargainee  may  pay 
the  consideration  for  himself  and  any  other  person  or 
successive  persons,  absolutely  or  contingently,  whether 
ascertained  or  in  esse,  or  not,  and,  upon  such  considera- 
tion, a  use  may  be  declared  for  the  benefit  of  such  per- 
sons when  they  are,  or  if  they  ever  be,  in  existence  and 
ascertained  ;  and,  by  operation  of  the  English  statute, 
the  use  will  be  transmuted  into  a  legal  estate :  And 
that,  as  upon  a  feoffment,  when  the  legal  estate  passes 
through  the  feoffee  to  a  beneficiary  in  whom  it  vests, 
subject  to  a  provision  that  on  the  subsequent  happening 
of  an  uncertain  event,  the  use  shall  shift  to  another;  on 
the  hapi>eningof  that  event  the  estate  divests  out  of  the 
previous  taker  and  vests  in  the  substituted  beneficiary  : 
So,  upon  a  bargain  and  sale,  when  a  legal  estate  passes  di- 
rectly to  a  bargainee,  for  his  own  benefit  or  in  trust  for 
the  equitable  benefit  of  other  persons,  with  a  provision, 
that  upon  the  happening  of  a  future  contingency  the 
estate  shall  shift  to  another;  upon  the  happening  of  the 
contingency,  the  use  and  estate  will  determine  in  the 
bargainee,  in  whom  it  first  vested,  and  vest  in  the  other 
as  provided  :  And  that  when  the  bargain  and  sale  is 
accompanied  by  a  reservation  or  creation  of  a  power  in 
the  bargainor  or  another  to  revoke  the  use — or,  in  terms 
as  well  as  effect,  to  determine  the  estate  in  the  first  taker 
and  appoint  it  to  another  ;  when  the  appointment  is  made, 
the  estate  likewise  divests  out  of  the  former  holder, 
whether  for  his  own  benefit  or  as  trustee  for  othci*s,  and 
vests   in  the   appointee.     I  cannot  see  that,  under  the 
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statute,  the  one  or  the  other  transaction  is  the  more  or  j^^^iJ^^rj.^^ 
less  effectual  to  accomplish  the  purpose  indicated.  If,  ^heitree 
when  the  conveyance  is  by  feoffment,  and  the  estate  Mcci'ung. 
vested  in  the  feoffee  is  transferred  from  him  to  the  first 
beneficial  taker,  and,  on  the  happening  of  a  contingency 
or  the  execution  of  an  appointment,  is  determined  in 
and  divested  out  of  such  taker,  it  passes  again  from  the 
feoffee  to  the  substituted  taker ;  so,  when  the  convey- 
ance is  by  bargain  and  sale  and  the  estate  is  transferred 
to  the  bargainee  for  his  own  benefit  or  as  a  trustee  for 
the  benefit  of  others,  and  on  the  happening  of  a  contin- 
gency or  execution  of  an  appointment  is  determined  and 
divested,  it  may,  as  well,  pass  from  the  bargainor.  If, 
in  the  former  case,  the  estate  passes  directly  from  the 
previous  holder  to  the  new  taker,  so  in  the  latter  case  sup- 
posed, it  may  pass  directly  from  the  previous  holder  to 
the  new  taker. 

If  the  controversy  still  continue,  as  to  whether,  after 
an  estate  has  passed  through  a  feoffee  and  vested  in  an 
actual  taker  in  fee  determinable,  a  sdntilla  juris  yet  re- 
mains in  the  feoffee  ;  perhaps  there  may  be  a  question  as 
to  whether,  after  an  estate  has  passed  from  a  bargainor  to 
a  bargainee  and  vested  in  him  in  fee  determinable,  a 
particle  of  estate  remains  in  the  bargainor,  which,  when 
the  use  shifts,  if  the  seisin  of  the  bargainor  or  first  taker 
continues — but  not  otherwise — passes  to  the  secondary 
beneficiary  and  enlarges  and  vests  in  him  as  a  complete 
estate :  Or,  on  the  other  hand,  by  force  of  the  deed  and 
seisin  of  the  baigainor  at  the  time  of  its  execution,  when 
the  use  shifts — without  necessary  seisin  at  that  time 
either  in  the  bargainor  or  in  the  first  taker — the  estate 
determines  in  the  latter  and  passes  directly  to  the  second 
beneficiary.  But  it  is  not  important  here  to  discuss  this 
question. 

If,  in  the  Virginia  statute,  the   word  "bargainee"  ap- 
plies to  a  person,  whether  ascertained  or  not,  for  whose 
contingent  benefit   a  consideration  is  paid  and  bargain 
31 
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j«nai?y*'Terui.™^^^  ;  ^^  ^^  ^^^  words  "entitled  to  the  iise'^  refer  as  well 
"~  ocheitrce  *^  ^  beneficiary  in  a  deed  of  bargain  and  sale  as  to  the 
Mcu'ung.  beneficiary  in  a  covenant  to  stand  seised  to  a  use — as  in 
the  ordinary  employment  of  language  they  may  well  do ; 
then,  under  this  statute,  the  deed  of  bargain  and  sale 
with  a  provision,  upon  a  contingency,  to  shift  the  estate 
from  one  taker  under  it  to  another,  will  operate  to  effect 
such  object. 

Soon  after  the  enactment  of  the  English  statute,  the 
primary  purpose  to  convert  all  equitable  uses  into  legal 
estates  was  frustrated,  to  a  great  extent,  by  the  decision 
that  a  use  declared  to  one  person  for  the  use  of  or  in 
trust  for  another,  would  become  a  legal  estate  only  in 
the  former  and  remain  an  equitable  right  in  the  latter 
However,  the  system  of  conveyances  to  which  the  stat- 
ute gave  ongin  and  imparted  efficacy,  was,  not  only  in 
England  but  in  this  country,  generally — indeed  almost  ex- 
clusively— established.  These  conveyances  were  much 
more  convenient  than  the  feoffment  with  livery,  and 
more  convenient  and  less  expensive  than  the  fine  or  com- 
mon recovery  ;  and,  as  has  already  been  indicated,  they 
were  the  only  conveyances  by  which  a  springing  or  shift" 
ing  estate  could  be  created,  or  a  power  of  revocation  and 
appointment  could  be  reserved  or  conferred.  At  the 
time  of  the  action  of  the  General  Assembly  of  Virginia 
on  this  subject,  no  disposition  to  adopt  so  much  of  the 
English  statute  as  had  become  practically  inoperative,  or 
to  modify  it  so  as  to  make  it  accomplish  its  original  ob- 
ject, appears  to  have  prevailed.  But,  certainly,  the  pur- 
pose merely  to  provide  for  a  bargain  and  sale  and  lease 
and  release,  to  transfer  an  estate  to  the  actual  bargainee, 
or  lessee  and  releasee,  and  a  covenant  to  stand  seised  to 
the  use  of  a  wife  or  near  relative,  and  to  have  no  law  for 
the  limitation  of  a  springing  or  shifting  estate  to  an- 
other not  in  esse  and  ascertained,  cannot  be  supposed  to 
have  inspired  the  legislation  in  question.  On  the  con- 
trary, the  intention  to  adopt  so  much  of  the  English 
statute  as  gave  effect  to  the   conveyances  then  generally 
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in  use,  and,  in   the  absence  of  others  alike  efficacious,  janua^^enn. 
indispensable  to  the  necessities  and  convenience  of  so-   -ocheitree" 
ciety,  was  most   natural   and   reasonable ;  and  the  Ian-     Mcciung. 
guage  employed  is  entirely  appropriate  and  sufficient  to 
express  such  intention. 

Sir  Edward  Sugden  inclines  to  the  opinion    that,  un- 
der the  English  statute,  a  consideration  paid  by  an  im- 
mediate bargainee,  will  not  sustain  a  contingent  use  to  a    • 
person  not  in  ease,     Gilb.  on  Uses  and  Trusts  by  Sug- 
den, top  page,  23-4,  note  ;  p.  78 — top  page,  163. 

Professor  Lomax  doubts  as  to  the  English  and  Vir- 
ginia law  on  the  subject ;  bul  seems  rather  to  think  that 
by  deed  of  bargain  and  sale  a  contingent  remainder  can 
not  be  limited  to  a  person  not  in  esse  ;  and  that  a  spring- 
ing or  shifting  estate  can  not  be  limited  to  any  person. 
1  Lom.  Dig.,  188-9,  443-7  ;  2  Jd.,  128-9,  135-6. 

The  court  of  appeals  of  Virginia  has  decided  a  num- 
ber of  cases  involving  these  questions.  Whiting  v.  Rust, 
1  Gratt.,  483;  Shearman's  Admr.  v.  Hicks,  14  Gratt.,  96; 
Jo7ies  V.  Tatum,ld  Gratt.,  720.  But  that  court  has  never 
discussed  the  subject  in  a  manner  at  all  satisfactory.  It 
has  sometimes  assumed  the  efficacy  of  a  deed,  under  the 
statute,  to  vest  a  contingent  remainder  or  springing  or 
shifting  use ;  but  has  not  uniformly  done  so. 

In  1857,  Judge  Samuels  delivering  the  opinion  of  the 
court,  in  Shearman's  Admr,  v.  Hicks,  said : 

"It  must  be  conceded  that  Timberlake  had  the  right 
(if  he  had  chosen  to  exercise  it)  to  convey  the  estate  by 
deed  of  bargain  and  sale  to  Shearman  for  life,  remainder 
to  Mrs.  Shearman  in  fee,  determinable  upon  an  event 
occurring  at  her  death  or  before,  and  if  so  determined, 
then  over  to  another  in  fee.  See  1  Rev.  Code,  p.  369, 
370.  This  right  results  from  the  power  of  the  bargain- 
or, either  to  declare  the  use  at  once  and  finally,  or  to  re- 
serve to  himself  a  power  to  revoke  the  use  and  to  de- 
clare other  and  different  uses ;  so  he  may  confer  upon 
another  the  power  possessed  by  him.  In  either  case,  the 
law  against  perpetuities  must  be   respected.      The  ap- 
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januaJv^Tcrm.P^^'^*^®  would  take  iiuder  the  grantor  of  the  power.     2 
~^j^^n~  g  "Sugd.  Pow.,  25  ;  2  Lomax's  Dig.,  §  23,  new  edition.*' 
MccW    14  Gratt.,  99,  100. 

But  as  late  as  1870,  Judge  Moncure,  in  Jones  v.  Tatum, 
said  : 

"Whether  the  trustees  should  be  parties  to  the  suit  de- 
pends upon  whether  they  had  any  legal  title  to  the  land. 
And  that  question  dei>ends  upon  another,  which  is, 
whether,  by  our  statute  of  uses,  the  legal  title  was  trans- 
ferred from  them  to  the  children  of  Anna  D.  Tatum,  the 
plaintitfs  and  defendants  in  this  suit,  at  the  time  of  her 
death  in  October,  1865,  or  at  the  time  of  her  husband, 
Theophilus  Tatum's,  death  in  November,  1865.  Cer- 
tainly such  title  would  have  been  so  transferred  by  the 
operation  of  the  English  statute  of  uses.  1  Lomax's 
Dig.,  pp.  194,  195,  marg.  There  seems  to  be  a  material 
difference  between  the  English  statute  of  uses  and  ours; 
and  it  may  be  doubtful  whether  our  statute  would  have 
that  effect.  Id.  and  seq.;  Bass  t?.  Scott,  2  Leigh,  ^ioG. 
Our  statute  has  not  yet  been  judicially  construed,  except 
that  in  the  case  just  cited,  it  was  considered  as  not  ex- 
tending to  a  devise."— 19  Gratt.,  732-^. 

The  learned  Judge,  however,  having  made  this  sug- 
gestion, dismisses  the  subject,  and  proceeds  to  the  state- 
ment of  other  matters,  upon  which  the  ease  is  decided. 

Two  provisions,  and  perhaps  others,  adopted  at  the  re- 
visal  in  1819,  and  incorporated  in  the  chapter  on  con- 
veyances, (1  R.  C,  ch.  99,  sees.  25,  26,)  indicate  the  leg- 
islative purpose  or  understanding  on  this  subject.  They 
are  these : 

"Every  estate  in  lands,  which  shall  be  limited  by  any 
deed  hereafter  made,  or  by  the  will  of  any  person  who 
shall  hereafter  die,  so  that,  as  the  law  was  on  the  7th 
day  of  October,  1776,  such  an  estate  would  have  been 
an  estate  tail,  shall  be  deemed  to  be  an  estate  in  fee  sim- 
ple.  *  *  *  and  every  limitation  upon  such  an. es- 
tate, shall  be  held   valid,  if  the   same  would  be  valid 
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when  limited  oq  an  estate  in  fee  simple  created  by  teeh- j^„yJJJ:*,p^^ 
nical  language."  "  ocheitree 

"Hereafter  an  estate  of  freehold  or  of  inheritance  shall     Mcciung. 
be  made  to  commence  infuturo,  by  deed,  in  like  manner 
as  by  will." 

These  provisions,  by  necessary  implication,  either  re- 
cognize or  provide  that  a  deed  of  bargain  and  sale  or  a 
deed  of  grant  was  or  should  be  effectual  to  ci^eate  the 
springing  and  shifting  estates  mentioned  and  contem- 
plated :  But  in  this  respect  their  import  or  effect — as 
fiir  as  I  am  informed — has  not,  by  any  court  or  jurist, 
been  decided  or  suggested. 

The  first  of  these  provisions  likewise  implies,  that  by  ii 
proper  deed  an  estate  may  be  limited  in  fee  so  qualified 
or  conditioned,  as  on  a  contingency  to  determine,  and 
without  any  limitation  over,  to  rev^ert.  The  estate 
vested  in  the  first  taker  must  cease  to  exist  in  him  be- 
fore it  can  vest  in  another ;  and,  if  by  the  deed  properly 
construed,  it  so  determines,  and  there  is  no  limitation 
over,  then,  by  operation  of  law,  the  estate  reverts  to  and 
vests  in  the  bargainor  or  his  heirs. 

In  this  connection,  the  provision  re-enacted  in  the 
chapter  on  conveyances,  immediately  after  those  already 
quoted,  dispensing  with  the  necessity  of  words  of  inheri- 
tance to  create  a  fee,  perhaps,  should  be  noticed.  1  R. 
C.  eh.  99,  sec.  27.     It  is  as  follows  : 

"Every  estate  in  lands,  which  shall  hereafter  be  gran- 
ted, conveyed,  or  devised  to  one,  although  other  words 
heretofore  necessary  to  transfer  an  estate  of  inheritance 
be  not  added,  shall  be  deemed  a  fee  simple,  if  a  less  es- 
tate be  not  limited  by  express  words,  or  do  not  appear 
to  have  been  granted,  conveyed  or  devised,  by  construc- 
tion or  operation  of  law." 

It  may  be  remarked,  that  in  one  of  the  provisions  be- 
fore quoted,  there  is  reference  to  "an  estate  limited  upon 
a  fee  simple." — The  limitation  of  a  fee  absolute  to  one 
person  and  an  estate  over  to  another  is  a  contradiction. 
A  fee  qualified  or  conditional,  or  a  less  estate,  is  neces- 
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j«iuiry**Term.^^"^y  implied  in  a  limitation  over.     In  both  these  sec- 
ocheitree    ^^^^^  ^^  ^s  plain  that  the  phrase  "an  estate  in  fee  simple" 
McQung.    ^s  intended  to  mean,  a  fee  inheritable — either  absolute  or 
qualified.     Though  a  classification  of  estates  by  which 
a  fee  simple  and  fee  absolute  are  treated  as  synonymous 
and  each  is  distinguished  from  a  fee  in  any  manner  de- 
terminable, may  be,  and  I  apprehend  is  more,  accurate, 
and  therefore  preferable ;  yet  there   is  authority  for  the 
use  of  the  phrase  "fee  simple,"  to  include  not  only  a  ffee 
absolute  but  a  fee   qualified   or   conditional.     4   Kent's 
Com.,  3;  1  Lom.  Dig.,  17.     Under  the  operation  of  the 
statute  of  uses,  I  suppose  there  is  little,  if  any,  difiFerence 
between  a  fee  qualified  and  a  fee  conditional  or  any  other 
fee  determinable.     However  this  may  be,  it  can  not  be 
supposed,  that  by  a  chapter  in  which  the   creation   of 
qualified  fees  is  fully  recognized,  it  is  intended  to  adopt 
a  rule  of  construction  that  would  preclude  their  creation. 
Under  the  provision  in  question,  though  words  of  inher- 
itance are  no  longer  necessary  to  the  creation  of  a  fee, 
nevertheless,  by  language  that  limits  or  by  reasonable 
construction  indicates  a  fee  qualified  or  conditional,  or  in 
any  manner  determinable  upon  a  future  event,  such  fee 
may  be  limited,  as  well  as  a  fee  absolute  or  a  less  estate. 
After  some  research  and  much  reflection  and  delibera- 
tion, for  the  reason  suggested  and  others  arising  in  the  law 
and  policy  of  the  subject,  notwithstanding  the  high  author- 
ity to  the  contrary,  I  have  formed  the  opinion,  that  the 
owner  of  land  in  Virginia,  might,  before  the  code  took  ef- 
fect in  1850,  or  may  now,  by  deed  of  bargain  and  sale,  upon 
a  valuable  consideration  however  small,  paid  by  the  imme- 
•diate  bargainee,  or  acknowledged  to  be  paid,  convey,  limit 
and  vest  the  legal  estate  to  and  in  such  bargainee,  in  fee, 
either  for  his  own  benefit  or  for  the  benefit  of  others,  and, 
by  the  same  deed,  on  the  happening  of   a  contingent 
«vent,  divest  the  estate  out  of  such   bargainee  and  vest 
it  in  another  person  ;  whether  at  the  time  of  the  execu- 
tion of  the  deed  the  latter  is  ascertained  or  in  existence,  or 
not :     Or,  the  owner  of  the  land  may,  by  the  deed,  re- 
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serve  to  himself,  or  confer  on  the  bargainee,  trustee  or  ja„uwy^*TWm. 
other  person,  a  power  to  revoke  and  appoint  the  estate,     oi^eureo" 
and  provide  that  upon  such  revocation  and  appointment    Mcciai* 
the  estate  shall  vest  in  the  appointee  :     And  in  the  for- 
mer case,  upon  the  happening  of  the  contingency,  and 
in  the  latter,  upon  the  proper  execution  of  the  appoint- 
ment, according  to  the  provision  in  the  deed,  the  estate — 
legal  as  well  as  equitable — will  vest  in  the  party  named 
or  described  in  the  deed  or  appointment :     Or  the  own- 
er may,  by  the  deed,  provide  that  upon  a  contingency  or 
the  failure  to  appoint,   the  estate  shall  determine  in  the 
immediate  bargainee  for  his  own  benefit  or  in  trust,  with- 
out declaring  its  further  destination  :    And  in  the  latter 
case  the  estate  will  revert  to  the  bargainor  or  his   heirs. 

The  time,  however,  within  which  the  contingency 
must  happen  or  the  appointment  take  effect,  must  not 
reach  beyond  the  limit  prescribed  by  the  policy  of  the 
law  to  prevent  perpetuities. 

In  Virginia  a  woman  might,  and  in  this  State  she 
may,  in  contemplation  of  marriage,  by  deed  of  bargain 
and  sale  in  which  the  intended  husband  joins,  convey 
land  to  a  person  in  fee,  in  trust  lor  the  bargainor  till  the 
marriage,  and  thereafter  to  permit  the  husband  to  occu- 
py and  enjoy  the  land  during  the  joint  lives,  and  if,  dur- 
ing the  coverture  she  shall  by  deed  or  will  appoint  it  to 
another  and  die,  then  the  estate  to  determine  in  the  trus- 
tee and  vest  in  the  appointee ;  or  if,  without  appoint- 
ment made  by  her  by  deed,  the  husband  shall  die  and  she 
shall  survive  him,  then  the  estate  in  the  trustee  to  de- 
termine; or  if,  without  appointment  by  deed  or  will,  she 
shall  die  in  the  lifetime  of  the  husband,  then,  at  her 
death  the  estate  in  the  trustee  to  determine :  And  if  she 
properly  appoint  the  estate,  it  will  accornidgly  vest ;  but 
if  not,  then  on  the  husband^s  death  in  her  lifetime,  the 
estate  will  revert  to  her ;  or  at  her  death  in  his  lifetime, 
it  will  revert  to  her  heirs. 

The  prevailing  intent  in  each  deed,  properly  manifest, 
controls  its  construction  and  eftect,  as  to  whether  the  es- 
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jtnu»/f  Term.  *^^^  Vested  in  the  immediate  bargainee  for  his  own  bene- 
Ocueitree  ^^  ^^  upon  trusts  declared,  is  a  fee  determinable,  and,  on 
McUuiig.  *^^  happening  of  the  contingency  or  execution  of  the  ap- 
l>ointment,  the  legal  estate  determines  in  him  and  shifts 
to  another,  or  reverts  to  the  bargainor ;  or,  on  the  other 
hand,  the  legal  estate  vested  in  the  trustee  is  a  fee  abso- 
lute, and  remains  in  him,  while  a  mere  equitable  interest 
declared  in  fiivor  of  an  ulterior  contingent  beneficiary  or 
an  appointee,  vests  in  the  latter. 

The  propositions  I  have  stated  are  general.  To  what 
qualifications  or  exceptions  they  may  be  subject,  I  do  not 
now  pause  to  consider. 

Under  the  English  law — as  it  is  taught  and  received — 
upon  a  feoffment  to  a  trustee  in  fee,  with  a  declaration 
of  a  use  in  fee  to  one  {>crson,  and  provision  for  a  volun- 
tary appointment  by  the  feoffor  or  trustee  to  another  per- 
son to  whom  upon  its  execution  the  use  shall  shifl — as 
has  already  been  suggested — the  appointment  is  the  con- 
dition upon  which  by  the  operation  of  the  original  deed, 
under  the  statute,  the  estate  determinable  in  the  previ- 
ous taker,  in  fact  determines,  and  vests  in  the  appointee. 
If,  under  the  English  or  Virginia  law,  a  deed  of  bargain 
and  sale  is  sufficient,  upon  any  contingency,  to  shift  a 
use — as  I  have  expressed  the  opinion  that  it  is — such  a 
deed  with  a  declaration  or  provision  that  upon  an  ap- 
pointment, the  estate  shall  shift,  operates  in  the  same  way; 
except  that  the  estate  does  not  pass  through  a  feoffee. 
In  either  case,  the  feoffment  and  the  declaration  of  uses, 
or  the  deed,  creates  the  estate,  immediately  or  ulterior. 
The  appointment  in  itself  has  no  vitality.  It  merely 
constitutes  the  event  and  designates  the  person  on  which 
and  in  whom  the  estate  vests.  It  is  but  the  occasion 
specified  in  the  deed,  upon  which  one  or  more  of  its 
limitations  are  to  take  effect.  However  refined,  or  even 
fictitious,  this  theory  may  be,  I  do  not  perceive  any  oth- 
er by  which  the  law,  as  recognized,  on  this  subject,  can 
accomplish  the  object  intended. 
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As,  generally,  a  condition  on  which  an  estate  is  to  vest j„„„jiy Term, 
or  determine,  or  to  divest  out  of  one  holder  or  taker'^^j,^,^^^ 
and  vest  in  another,  should  be  performed  or  happen  with    Mcn«Bg. 
reasonable  strictness  or  certainty,  so  an  appointment  up- 
on which  an  estate  is  to  be  shifted  from  one  to  another, 
should,  with  reference  to  the  provision  in  the   instru- 
ment by  which   it  is    prescribed,  be  executed  with   at 
least  ordinary,   if    not  more    than    ordinary  accuracy. 
When  the  deed  disposing  of  the  subject,    prescribes  the 
form  and  mode  of  the  appointment,  that  form  and  mode 
must  be  observed.     Though  in  equity,  in  some  cases,  a 
<lefective  execution  will  be  sustained. 

A  will  is  a  disposition  by  a  competent  person,  of  his 
own  estate,  interest,  or  right,  to  take  eflfect  at  his  death. 
An  appoiument  is  an  act  done  by  one  person  upon  which 
an  antecedent  provisionary  disposition  of  the  property 
of  another  is  to  take  effect  in  the  lifetime  or  at  the 
•death  of  the  appointor.  An  appointment,  in  its  nature, 
is  never  a  will.  By  the  operation  of  a  will,  an  estate 
passes  from  the  testator  to  the  devisee.  Upon  an  ap- 
pointment, nothing  passes  from  the  appointor  to  the  ap-  , 
pointee ;  but,  in  case  of  a  bargain  and  sale,  by  the  ope- 
ration of  the  deed  under  which  the  appointment  is  made, 
the  estate  passes  from  the  bargainor,  or  an  immediate 
bargainee  for  his  own  benefit  or  in  trust,  and  vests  in 
the  appointee. 

When  a  deed  provides  that,  upon  an  appointment  by 
will  simply,  an  estate  shall  shift  from  one  to  another,  it 
indicates  that  the  instrument  to  constitute  the  appoint- 
ment shall  be  framed  and  executed  and  be  revocable,  and 
j)erhap8  be  proved,  as  a  will ;  though,  as  it  seems,  it  is 
.sometimes  required  to  be  further  proved  as  an  appoint- 
ment. At  any  rate,  when  the  deed  specifies  that  an  ap- 
pointment by  will,  with  other  formalities  and  sanctions 
not  legally  pertaining  to  a  will,  shall  constitute  the 
event  on  which  the  limitation  over  shall  take  effect,  it  re- 
quires the  observance  and  substantive  proof  of  these  ad- 
32 
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jauuao^rcnu.  <Jitional  requisites,  as  imperatively  as  if,  without  men- 
T)uheiu^  tioning  a  will,  the  deed  had  enumerated  .the  legal  requi- 
Mcciunff.  ^'*^^  ^^  ^"^^  ^"  instrument,  and  superadded  the  formali- 
ties and  sanctions  mentioned.  In  such  a  case,  when  the 
requisites  include  the  formalities  of  a  will,  with  others, 
manifestly  the  paper  designated  is  not  a  mere  will.  It 
requires  more  than  a  will  in  the  manner  of  its  execution, 
while  it  is  less  than  a  will,  or  at  any  rate  different  from 
a  will,  as  to  the  mode  of  its  effect. 

Different  courts  in  Virginia  had  jniisdiction  to  take 
proof  of  wills  and  grant  certificates  thereof.  But  no 
court  had  authority,  by  a  proceeding  m  rem,  to  take 
proof  and  determine  the  sufficient  execution  and  effect 
of  papers,  whether  called  wills  or  not,  intended  to  ope- 
rate as  appointments  and  required  to  be  executed,  not 
merely  as  wills,  but  with  different  or  additional  formali- 
tions  or  sanctions.  Generally — perhaps  universally — the 
record  of  the  proper  court  of  probate  that  a  will  was  prov- 
ed, is  conclusive  that  the  paper  acted  on  is  the  will  of  the 
testator,  and  as  such  is  effectual  to  dispose  of  his  estate. 
But  it  proves  no  more.  It  certainly  does  not  prove  a 
pretense,  whether  true  or  false,  that  the  paper  was  exe- 
cuted in  a  manner  not  by  law  prescribed  for  the  execu- 
tion of  a  will,  but  by  a  previous  deed  required  as  a  con- 
dition on  which  a  limitation  in  the  deed  is  to  take  effect. 
What  efficacy  or  tendency  the  probate  may  have,  to 
establish  the  fact  that  a  paper  purporting  to  be  an  ap- 
pointment by  will  was  proved  to  have  been  executed  in 
the  manner  in  which,  legally,  a  will  was  required  to  be 
executed,  need  not  now  be  considered.  The  authority 
at  hand  seems  to  indicate,  that  while  proof  in  the  court 
having  jurisdiction  of  the  probate  of  willsj  would  be 
indispensable ;  yet,  in  another  court,  renewed  proof 
would  be  required,  to  give  efficacy  to  a  limitation  to 
take  effect  on  the  appointment.  However  that  may  be, 
it  is  self-evident  that  proof  before  the  court  of  probate 
that  the  paper  is  a  will,  or  in  the  form  of  a  will,  is  not 
sufficient  to  give  effect  to  the  provisions  ol  a  deed  de- 
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pendent  on  the  execution  of  an  appointment  requiring  jgnu!frVTerm. 
solemnities  not  required  in  a  will.  If  the  limitation  ^.,,,.„rp,. 
were  itself  by  will,  so  that  upon  the  execution  of  the  MK-iunp. 
appointment  the  disposition  would  take  effect  as  a  devise, 
it  might  be  more  plausibly,  and  perhaps  more  forcibly 
argued,  that  the  record  of  probate  would  be  conclusive  as 
to  the  execution  of  the  appointment — the  condition  pre- 
cedent to  the  efficacy  of  the  will.  But  when  the  limita- 
tion is  by  deed,  the  requisites  of  the  appointment — at 
least  when  not  essential  to  the  validity  of  a  will — must 
be  proved  by  evidence  other  than  the  recital  by  a  court 
of  probate,  that  the  paper  was  proved  to  be  a  will,  and 
an  order  to  record  it  as  siicli.  When  the  paper  purports 
to  be  an  appointment  under  a  deed,  whether  the  probate 
treats  the  paper  as  a  will,  or  as  an  appointment  in  the 
form  of  a  will,  is  not  material  here.  In  either  case,  the 
inquiry  of  the  court  of  probate  does  not  range  beyond 
the  requisites  of  a  will. 

As  far  as  authorities  are  at  hand,  they  sustain  the 
conclusion  that  deliberate  consideration  establishes. 

Mr.  Sumner,  in  his  edition  of  Mr.  Vesey  Jr's.,  Reports 
(Vol.,  1,  p.  49,)  appends  to  the  report  of  the  case  of 
Fettiplace  v.  Gorges,  a  note  of  points  and  authorities  on 
this  subject,  an  extract  from  which  is  as  follows  : 

"It  is  to  be  observed  that  where  the  power  has  been 
given  to  married  women  to  appoint  the  use  of  land  by 
toill,  without  more,  the  will  must  be  intended  such  a  one 
as  is  proper  for  the  disposition  of  land ;  and,  consequently 
must  be  subscribed  by  three  witnesses,  in  the  presence  of 
the  testator.  For,  whether  such  an  instrument  be, 
strictly  speaking,  a  will,  or  only  in  the  nature  of  a  will, 
it  is  within  all  the  inconveniences  which  the  statute  of 
frauds  intended  to  prevent.  Longford  v.  Eyre,  1  P., 
Wms.,  740;  Duff  v.  Dalzell,  1  Brown  Ch..  147.  How- 
ever, under  special  reservation  to  that  eftect,  a  donor  of 
a  power  affecting  real  estate,  may,  it  seems  well  execute 
the  same  by  a  will  not  attested  according  to  the  provis- 
ions of  the  statute  of  frauds.     Bath  and  Montague^ a  case, 
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januarj^  Term.  ^  ^^'>  ^^'>  ^^'  ^^^>  though  HO  man  CHD  I'cserve  to  him- 
~  ochpitrw  ^^^  ^  power  of  disposing  of  his  own  real  estate  by  will 
McChm/.  "^*  executed  according  to  the  statute, (GoodiY/  v.  Brigham,, 
1  B.  and  P.,  198;  Habergham  r.  Vincent,  2  Ves.  (Jun.)^ 
Ch.,  226,)  yet,  a  power  given  to  another  to  charge  the  real 
estate  of  the  donor  of  the  power  by  the  will  of  the  donee,, 
may  admit  execution  by  a  will  attested  by  two  wit- 
nesses only  ;  the  charge,  in  such  case  being  in  fact  im- 
posed by  the  instrument  creating  the  power,  not  by  the 
will,  which  merely  directs  the  appropriation  of  that 
which  the  owner  has,  previously,  by  deed  inter  vivos,  put 
beyond  his  own  control.  Jones  v,  Clough,  2  Ves.  (Sen.,.) 
Ch.  365.  It  is  clear,  however,  that  it  is  only  a  charge 
upon  lands  which  can  be  called  into  operation  by  testa- 
mentary instrument  not  executed  according  to  the  pro- 
visions of  the  statute. 

"It  has  been  intimated,  that  it  has  been  matter  of  con- 
troversy, whether  a  disposition  of  property  duly  made 
by  a  feme  covert,  and  to  take  place  after  her  death,  be  or 
be  not,  in  technical  strictness,  a  will ;  or  whether  it  ouglU 
only  to  be  termed  an  instrument  in  writing.  Vukc 
Marlborough  v.  Lord  Godolphin,  2  Ves.,  (Sen.,)  Ch.j  75; 
Southby  V.  Stonehouse,  2  Ves.,  (Sen.,)  Ch.,  612;  Okc  r. 
Heath,  1  Ves.,  (Sen.,)  Ch.,  139.  The  solution  of  this 
critical  nicety,  supposing  the  question  still  to  remain  in 
dubio,  may,  perhaps,  seem  not  very  imperiously  called 
for;  since  it  is  allowed,  on  all  hands,  that  such  a  writing 
if  not  a  proper  will,  is  at  any  rate  of  a  testamentary  na- 
ture; that  so  far  as  it  relates  to  the  personal  property,  it 
must  receive  probate  from  the  ecclesiastical  court ;  Ross  tv 
Eicer,  3  Atk.  160 ;  Cothay  v.  Sydenham,  2  Brown  Ch.,  392  ; 
Stevens  v,  Bayicell,  15  Ves.,  (Jr.,)  Ch.,  153;  and  that  the 
court  of  chancery  will  then  give  it  all  the  operation  of  a 
will :  Cotter  v.  Laye,  2  P.  Wms.,  623 ;  Henley  r.  Philips,  2 
Atk.,  48:  with  this  qualification,  however,  that  where 
the  testamentary  paper  is  to  operate  as  the  execution  of 
a  power,  there,  although  the  judgment  of  the  ecclesiasti- 
cal court  is  necessary  to  declare  such  instrument  to  be 
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1974. 


in  the  nature  of  a  will,  yet  the  court  of  chancery  after-j^^yjiy^ij^g^ 
wards  examines  the  circumstances  of  attestation  and  sig-  ocheitree" 
nature,  according  to  its  own  rules  of  evidence ;  and  does  ncaoiig. 
not  trust  the  ecclesiastical  court  with  the  conclusion 
that,  because  the  writing  is  testamentary,  it  must,  in 
equity,  be  deemed  a  good  appointment.  Rich  v,  Cockell, 
9.  Ves.,  (Jr.,)  Ch.  376,  381.  The  general  rule  of  the 
court  of  chancery  (subject  to  modification  whenever  a 
case  plainly  calls  for  it,)  is  never  to  establish  a  will  with- 
out an  examination  of  all  the  witnesses  thereto.  Bottle  v. 
Blundell,  19  Ves.,  (Jr.,)  Ch.,  500.  See  note  1  to 
Loy'd  Carrington  v,  Payne,  5  Ves.  (Jr.,)  Ch.,  404.  In 
Hurst  V.  Morgan,  Forester's  Ms.,  the  case  was  this ;  a 
feme  covert,  under  a  power  duly  resei^ved  to  her  to  limit 
the  use  of  an  estate  by  deed  or  will,  or  writing  in  nature 
of  a  will,  during  her  coverture,  devised  the  estate  to  her 
son  and  heir  in  fee,  charged  with  her  debts,  and  died 
shortly  after  her  son  died,  a  minor  ;  and  important  ques- 
tion arose,  whether  the  son  took  by  appointment  only 
under  the  power,  and  as  a  purchaser  ;  or  whether  he  took 
by  descent,  which  it  was  held  he  must  have  done  if  the 
instrument  were  taken  to  be  a  will ;  as  the  devise,  being 
to  the  heir  at  law  of  the  testatrix,  would  have  been  void; 
or  at  least  operate  only  so  far  as  to  let  the  heir  in  to  tako 
his  preferable  title.  Upon  this  point  depends  the  ques- 
tion, whether  the  estate  should  devolve  upon  his  heirs  ex 
parte paterna,  or  his  heirs,  ex  parte  materna.  Lord  Hard- 
wicke  said,  it  was  clear  that  the  testatrix,  as  feme  covert, 
could  not  make  a  will,  and  that  her  instrument  could  on- 
ly take  effect  as  an  appointment  under  the  power.  It 
had  been  insisted  on  by  counsel,  that  if  not  a  will,  the 
instrument  must  have  all  the  qualities  of  a  will ;  but  his 
Liordship  said,  it  was  very  true  it  must  have  all  such 
qualities  as  arise  from  the  testamentary  form  of  the  in- 
strument, such  as  being  liable  to  revocation,  or  lapse  ; 
but  it  could  take  effect  only  as  an  appointment,  more 
especially  as  relating  to  real  estate,  raising  a  question 
triable  at  law,   where  the  instrument  must  have  been 
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j«wi»!t  Term.  pl<^aded,  Dot  88  a  wiU,  but  as  an  appointment ;  and  the 
— ochdtree"^'"^'^^*'^"^  therein  contained,  considered  as  if  it  had 
iicci[un«  been  inserted  in  the  original  deed  which  created  the 
power.  As  that  deed  operated  by  transmutation  of  pos- 
session, (being  a  conveyance  by  lease  and  release,)  Lord 
Hardwicke  was  of  opinion,  that  the  estate  of  the  ap- 
pointee proceeded  out  of  the  estate  of  the  releasees,  and 
vested  in  the  son  as  a  purchaser ;  consequently,  that  it 
must  go  to  his  heirs  ex  parte  maiema.'' 

It  will  be  remembered  that  the  settlement  of  personal 
property  to  the  separate  use  of  a  married  woman;  with- 
out express  power,  conferred  on  her,  as  incident  to  her 
interest,  the  right  to  dispose  of  her  property :  And, 
likewise,  that  the  English  ecclesiastical  court  had  ex- 
clusive jurisdiction  of  the  probate  of  wills  of  personalty 
— the  only  wills  formerly  requiring  a  sentence  of  probate. 
In  this  state  of  the  law,  the  cases  of  Rich  v.  CockeU  and 
Rich  V.  Hull,  (9  Ves.,  Jr.,  Ch.  369,)  were  heard  and  de- 
cided. In  these  cases,  it  appears  that  personal  property 
was  bequeathed  to  a  trustee  for  the  separate  use  of  a 
married  woman  as  she  should  appoint.  She,  by  her  will, 
bequeathed  a  part  of  it  to  the  plaintiff,  and  died ;  and 
the  will  was  proved  in  the  ecclesiastical  court. 
In  this  case,  Lord  Elden  said : 

'*  As  at  the  time  the  legacy  was  given,  it  was  for  the  separ- 
ate use  of  the  wife,  and  it  continued  so,  until  transfbrred  to 
the  husband,  that  transfer  could  not  destroy  the  separate 
trust,  unless  clear  evidence  is  produced  by  the  husband, 
that  it  was  intended  with  her  assent  to  destroy  it.  If  the 
evidence  is  short  of  that,  as  it  is  perfectly  settled  that 
a  husband  may  in  this  court  be  a  trustee  for  the  separate 
use  of  his  wife,  he  would  precisely  be  in  the  same  situa- 
tion as  to  the  beneficial  interest  as  the  person  who  made 
the  transfer.     There  he  is  a  trustee. 

"The  wife  then  had  vested  in  her  such  powers  as  the 
nature  of  the  property,  or  the  terms  of  the  instrument, 
had   given,   or   would   give    her.     In  this  case  the  in- 
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strument  has  only  expressed  a  trust  for  her  separate  use  ',J^^i^J% 
not  determining  as  to  the   power  of  disposition,  whether" 


erm. 


Ocheltree 

by  deed,  will  or  other  writiug.  But  the  nature  of  that  Mcciung. 
interest  is  now  well  settled :  that,  the  trust  being  for  her 
separate  use,  she  would  be  enable  to  dispose  by  will,  if 
she  thought  proper,  as  incident  to  such  an  interest, 
though  a  \\i\\  was  not  alluded  to.  That  is  settled  clear- 
ly in  Fdtiplacev.  Gorges.  Her  power  to  dispose  by  will 
is  therefore  clear.  She  might  have  a  power  to  dispose 
by  an  instrument,  not  amounting  to  a  will ;  in  this  court 
supported  as  a  direction  or  appointment.  It  is  not  nec- 
essary to  determine,  whether,  if  she  sets  about  a  dispo- 
sition by  will,  meaning  to  make  a  testamentary  instru- 
ment, that  is  a  good  disposition.  But  it  is  necessary  to 
consider  another  question,  merely  for  the  forms  of  the 
court,  and  without  reference  to  the  merits.  I  continue 
to  think  the  proof  wanting  in  this  cause.  Where  a  feme 
covert  had  the  power  by  will,  according  to  the  terms  of 
the  instrument  requiring  witnesses  to  dispose  of  personal 
estate,  it  was  necessary  to  prove  :  First,  that  the  instru- 
ment  is  in  the  nature  of  a  will :  Second,  if  so,  that  it 
was  attested  eo  modo,  in  which  the  power  required  it  to 
be  attested.  For  the  former  purpose,  it  has  hitherto 
been  deemed  necessary,  that  this  court  should  be  satis- 
fied by  the  judgment  of  the  ecclesiastical  court,  that  the 
instrument  is  in  the  nature  of  a  will.  But  this  court  has 
never  been  contented  with  that  judgment,  as  to  the  cir- 
cumstances of  attestation ;  for  afler  that  proof  in  the 
ecclesiastical  court,  this  court  always  requires  the  wit- 
nesses to  be  examined,  in  order  to  prove,  that  it  is  her 
act,  and  will  not  trust  the  ecclesiastical  court,  with  this 
conclusion ;  that,  because  it  is  her  act,  and  in  nature 
testamentary,  therefore  this  court  is  of  necessity  to  hold 
it  an  appointment.  Though  in  the  terms  of  the  power, 
as  well  as  from  the  nature  of  the  power,  the  attestation 
of  witnesses  is  not  necessary ;  still  the  question  here  is, 
whether  it  is  her  direction  or  appointment.  Upon  the 
point,    whether  her  signature   is  to  be   proved   here,  I 
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janu«iy" Term.  ^'^^'^^  ^*  ought ;  and  I  do  Rot  sec  the  distinction,  upon 
~odteiu7e  which,  if  in  the  case  I  put,  the  attestation  must  be  prov- 
ed, the  court  will  not  also  require  the  fact  of  signature 
to  be  proved  again,  where  the  essence  of  the  appoint- 
ment consists  in  that  fact." 

Professor  Lomax,  in  his  work  on  Executors,  (p.  349,) 
says: 

"Where  the  will  of  a  married  woman  has  been  made 
in  execution  of  a  power,  probate  of  it  in  the  court  ot 
•  probate  is  first  necessary,  in  order  to  confirm,  judicially, 
its  testamentary  character.  But  the  production  of  such 
a  probate  will  not  alone  be  sufficient  to  induce  a  court  of 
equity  to  act  upon  it,  for  there  may  be  other  special  cir- 
cumstances required  to  give  the  instrument  eftect  as  a 
valid  appointment,  viz :  attestation,  sealing,  <fec.  The 
witnesses,  therefore,  to  these  facts,  must  be  examined  in 
chief,  to  prove  that  the  will  was  the  wife's  act,  &c.,  and 
though  an  attestation  be  not  requii'ed  by  the  power,  still 
her  signature  must  be  proved."  He  cites  Rich  v.  Caek- 
ell,  9  Ves.  (Jr.)  Ch.  376 ;  2  Ross  Prop.  192. 

In  what  I  have  said,  I  have  referred  to  the  law  as  it 
was  before  the  year  1850,  without  reference  to  the  very 
just,  expedient  and  important  legislation  on  this  subject 
incorporated  in  the  Code  which  in  that  year   took  effect. 

The  chapter  of  the  Code  of  Virginia  of  1849,  relative 
to  the  action  of  ejectment,  copied  with  slight  modifica- 
tions into  the  Code  of  this  State,  was  intended  to  intro- 
duce a  form  of  pleading  and  proceeding  practically  con- 
venient, but  in  one  respect,  as  far  as  I  remember,  with- 
out a  precedent  in  any  other  action.  (Code  ch.  90  sees.  10, 
23  and  29.)     The  provisions  referred  to  are  as  follows  : 

"The  declaration  may  contain  several  counts,  and  sev- 
eral parties  may  be  named  as  plaintifl^,  jointly  in  one 
count  and  separately  in  others." 

"If  the  jury  be  of  opinion  for  the  plaintiffs  or  any  of 
them,  the  verdict  shall  be  for  them  or  such  of  them  as 
appear  to  have  the  right  to  the  possession." 
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"The    judgment    for  the    plaintiff  shall    be  accord-j^^^y'^^^ 
ing    to   the    verdict,   if  there    be  a  verdict;  or  if  the    ^heitre© 
judgment  be  by  default  or  on  demurrer,  according  to  the    Mcciung. 
description  in  the  declaration.'^ 

Though  persons  have  no  joint  or  common  claim  to 
land,  yet,  according  to  these  provisions,  they  may  join 
in  the  same  action  of  ejectment,  and  either  may  severally 
recover.  They  may  jointly  complain  and  severally 
count,  or,  without  a  joint  complaint,  may  severally  com- 
plain and  count.  The  law  does  not,  in  terms,  require  . 
that  in  such  a  case  there  shall  be  a  joint  count  as  well  as 
several  counts;  and  when  there  is  no  joint  claim  there  is 
no  good  reason  for  such  a  count. 

When  one  plaintiff,  in  his  own  name  alone,  complains, 
gives  the  notice  and  proceeds  in  the  case,  but  counts 
separately  in  his  own  name  and  in  the  name  of  another, 
alleging  right  in  each,  but  not  stating  that  the  land  de- 
scribed in  each  count  is  the  same,  the  count  in  his  own 
name  is  good,  and  the  others  may  be  treated  as  sur- 
plusage. 

When  several  instructions  are  asked  and  refused,  and 
a  general  exception  is  taken  to  the  refusal,  if  all  the  in- 
structions are  proper  and  should  have  been  given,  the 
exception  is  sufficient,  and  the  judgment,  when  it  ap- 
pears to  be  erroneous,  will  be  reversed. 

The  material  facts  shown  by  the  record  of  the  case  in 
judgment,  are  these : 

In  the  year  1837,  by  deed  between  Thomas  McClintie 
of  the  first  part,  Eliza  Maze  of  the  second  part,  and 
Jonathan  Maze  of  the  third  part,  all  of  the  county  of 
Greenbrier,  it  was  recited  that  a  marriage  was  intended 
to  be  shortly  celebrated  between  McClintie  and  Miss 
Maze,  the  parties  first  named  ;  that  she  owned  consider- 
able real  and  personal  estate — which  was  described — and 
that  it  had  been  agreed  that  he  should,  after  the  mar- 
riage, receive  and  enjoy,  during  their  joint  lives,  the  in-' 
33 
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jinuwJ Term.  ^^*^^^^  ^"^  Occupation  of  the   estate;  and  that  the  prop- 
ochiJih^    ^^^y  ^"^  *^®  interest  and  profits,  after  the  decease  of  the 
Mi-oiung.    ^"^  ^^  them  who  should  first  die,  should  be  at  the  sole 
disposal  of  the  wife,  notwithstanding  the  coverture. 

And  the  deed  reciting,  that  in  pursuance  of  the  agree- 
ment, and  in  consideration  of  one  dollar  paid.  Miss 
Maze,  with  the  consent  and  agreement  of  McClintie, 
testified  by  his  sealing  and  delivering  the  deed,  granted, 
bargained,  sold  and  assigned  to  Maze,  the  property  de- 
scribed ;  to  have  and  to  hold  it  to  him,  his  executors, 
administrators  and  assigns ;  upon  such  trust,  neverthe- 
less, and  for  such  intent  and  purposes  and  under  such 
provisions  and  agreements,  as  thereinafter  mentioned — 
that  is  to  say,  in  trust  for  Miss  Maze  and  her  assigns  un- 
til the  solemnization  of  the  marriage,  and,  thereafter, 
upon  trust  that  Maze  should  permit  the  husband,  during 
the  joint  lives  of  the  husband  and  wife,  to  occupy  thie 
estate  and  have,  receive  and  enjoy  it  for  his  own  use 
and  benefit,  and  from  and  after  the  decease  of  the  one  of 
them  who  should  first  die,  then  upon  trust  that  Maze 
should  assign  and  pay  over  all  the  estate  to  her ;  but 
that  if  the  wife  should  die  before  the  husband,  then  to 
such  other  person  and  at  such  time  and  in  such  manner 
as  she  should,  notwithstanding  her  coverture,  by  any 
writing  under  her  hand  and  seal,  attested  by  three  wit- 
nesses, direct,  limit  or  appoint,  or  by  her  last  will  in 
writing,  to  be  by  her  signed,  sealed,  published  and  de- 
clared in  the  presence  of  the  like  number  of  witnesses  ; 
to  the  intent  that  the  property  should  not  be  at  the  dis- 
posal or  subject  to  the  debts,  use  or  enjoyment  of  the 
husband;  and  in  default  of  such  declaration,  limitation 
or  appointment,  "then  the  law  to  make  distribution 
thereof." 

As  it  seems — though  it  is  not  proven  otherwise,  or 
further  than  by  the  probate,in  the  year  1839,  by  a  writing 
under  her  hand  and  seal,  attested  by  two  witnesses,  whose 
names  are  subscribed,  reciting  the  power  reserved  by 
Mrs.  McClintie,  in  pursuance   of  the  power — as  was  re- 
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cited — she,   by   writing,   gave    the   real   estate   to   the  j^„y^j.^rr^j^ 

husband.  Ocheltre^' 

Mrs.  McClintic  having  died,  her  husband  surviving,  in  Mcci'ung. 
the  year  1840,  by  the  county  court  of  the  county  of 
Greenbrier,  this  paper — as  it  was  stated — purporting  to 
be  her  will,  was  presented  in  court  and  proved  by  the 
oaths  of  S.  A.  Porter  and  Robert  McClintic,  subscribing 
witnesses,  and  ordered  to  be  recorded. 

Mrs.  McClintic  left  five  heirs;  of  whom  the  plaintifi^, 
Ocheltree,  is  one.  Thomas  McClintic  made  a  deed  to 
Charles  McClung  for  a  part  of  the  land  described  in  the 
deed  of  settlement. 

In  the  year  1859,  Ocheltree,  the  heir,  made  his  decla- 
ration in  ejectment,  in  which  he  alone  complained,  but 
counted  separately  in  his  own  name,  and  in  the  name  of 
Maze,  the  trustee,  against  McClung,  and  sought  a  recov- 
ery of  the  land ;  and  Ocheltree  alone  gave  notice  and 
proceeded  in  the  case.  He  filed  the  declaration  in  the 
circuit  court  of  the  county  of  Greenbrier,  and  the  defen- 
dants pleaded  not  guilty.  McClung  died,  and  the  action 
was  revived  against  his  heirs.  And  in  1871,  a  jury  was 
impanneled  and  the  case  was  tried. 

On  the  trial,  the  plaintiffs  gave  in  evidence  the  deed 
of  settlement :  And  the  parties  agreed  that  at  the  time 
of  the  execution  of  the  deed  Miss  Maze  owned  the  land 
described  in  the  declaration,  and  that  she  died,  and  that 
the  plaintiff*  was  one  of  her  five  heirs — as  has  been  stated  : 
And  the  defendants  offered  in  evidence  the  will  of  Mrs. 
McClintic — the  paper,  the  purport  of  which  has  already 
been  stated.  The  plaintiffs  moved  to  exclude  the  will  as 
evidence  of  title ;  but  the  court  refused  to  exclude  it, 
and  the  defendants  excepted. 

The  defendants  gave  in  evidence  the  paper  and  probate 
and  the  deed  from  McClintic  to  McClung  for  the  land  in 
controversy. 

And  the  plainti£&  moved  the  court  to  instruct  the  jury 
as  follows : 
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^iiiuar^v' Term.      ^'  "Though  the  Will  of  Mrs.  McCIintic  has  been  duly 
Otheit^>^~*^^"^^^^^  *^  probate^  or  if  not  duly  admitted,  it  is  now 
Mcthing.    ^^^  '^^^  ^^  contest  the  validity  of  said  probate,  which  is 
now  final  and  conclusive,  yet  such  probate  does  not  pre- 
clude the  necessity  of  proving  the  instrument  as  an  ap- 
pointment upon  any  claim  arising  under  it. 

2.  "The  will  of  Mrs.  McCIintic  having  been  admitted 
to  probate,  and  such  probate  not  having  been  set  aside 
within  the  time  prescribed  by  law,  it  is  now  final  and  con- 
clusive; but  if  the  jury  shall  believe  that  said  will  was 
not  executed  in  accordance  with  the  deed  authorizing 
Mrs.  McCIintic  to  make  the  appointment  by  will,  in  a 
particular  manner,  then  they  must  find  for  the  plaintiff, 
Joseph  Ocheltree,  unless  barred  in  his  recovery  by  adver- 
sary possession. 

3.  "If  the  jury  shall  believe  that  the  will  of  Mrs.  Mc- 
CIintic was  not  executed  in  the  presence  of  three  wit- 
nesses, then  it  was  not  a  valid  appointment  under  the 
deed,  although  its  validity  as  a  will  can  not  now  be 
questioned,  and  the  jury  must  find  for  the  plaintiff,  Jos- 
eph Ocheltree,  unless  barred  by  adversary   possession." 

The  court  refused  to  give  either  of  these  instructions ; 
and  the  plaintiff  excepted. 

And  the  jury  found  for  the  defendants ;  and  the  court 
gave  judgment  accordingly. 

The  plaintiff,  Ocheltree,  ap[>ealed. 

No  question  has  been  argued  or  suggested  by  counsel, 
as  to  the  efficacy  of  the  deed,  if  an  appointment  was  pro- 
perly made,  to  limit  an  equitable  right  or  terminate  the 
legal  title  in  the  trustee  and  vest  the  legal  and  equitable 
estate  in  the  appointee ;  or  in  default  of  such  an  appoint- 
ment, to  terminate  the  estate  in  the  trustee  and  allow  it 
to  revert  to  the  heirs  of  the  bargainor.  The  principal 
question  argued  by  counsel  relates  to  the  conclusiveness 
of  the  probate  as  to  the  sufficiency  of  the  appointment. 

By  the  deed,  the  estate  was  conveyed  by  Miss  Maze, 
with   the   consent   of  McCIintic,  to   Maze   the  trustee, 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  261 

without  express  words  of  qualification  or  limitation.  j^^JUJ^-^^^ 
But  the  purpose  of  the  conveyance  was  declared  and  ocheitrei 
the  intent  indicated  by  language  that  cannot  be  mis-  Mcciung. 
understood.  This  was,  that  the  trustee  should  hold  the 
land  in  trust  for  the  temporary  benefit  of  the  grantor 
till  the  marriage  and  then  for  the  benefit  of  the  husband 
during  the  joint  lives,  and  that  if  the  wife  should  sur- 
vive the  husband,  the  trustee  should  convey  the  estate 
to  her ;  but  if  she  should  die  before  the  husband,  to 
such  person,  as  she  should,  by  writing  under  hand 
and  seal  attested  by  three  witnesses,  or  by  will  signed, 
sealed  and  published  and  attested  by  like  number  of 
witnesses,  appoint.  If,  however,  she  should  not  survive 
the  husband,  but  should  die  in  his  lifetime  without  hav- 
ing made  an  appointment,  then,  the  whole  purpose  of 
the  trust,  in  this  aspect,  would  be  accomplished ;  and 
there  would  be  no  reason  why  the  legal  estate  should 
longer  remain  in  the  trustee ;  but  on  the  contrary  every 
reason  applicable  to  the  subject  would  require  that  the 
estate  should  determine  in  him  and  revert  to  Mrs.  Mc- 
(Hintic's  heirs.  And  accordingly  it  was  by  the  deed  ex- 
pressly declared,  that  in  default  of  an  appointment  the 
law  should  make  disposition  of  the  estate. 

The  paper  producM  and  relied  on  as  an  appointment 
appears  to  have  been  attested  by  two  witnesses  only. 
Except  the  record  of  the  probate,  there  is  no  evidence 
offered  as  proof  of  the  execution  of  the  paper.  The  law 
did  not  require  that  a  will  should  be  published  in  the  pres- 
ence of  three  witneases,  as  the  deed  required  that  an  ap- 
pointment under  it  should  be  published.  Whether  the 
record  suflSciently  proved  that  the  paper  was  executed 
as  a  will  is  by  law  required  to  be  executed,  may  be 
doubtfiil :  That  it  did  not  prove  the  paper  was  an  ap- 
pointment by  will  published  in  the  presence  of  three 
witnesses,  is  certain. 

The  paper  was  not  evidence  of  title  ;  and  the  court 
erred  in  overruling  the  motion  to  exclude  it  and  permit- 
ting it  to  be  read  as  such  evidence. 
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jununly^  Torm.     Each  of  the   instructions   asked   by   the  plaintiff  and 
— Q^ijeitreo"  refused  by  the  court  was   correct— or   if  not,   was  incor- 
Mcciung.    ^^^^  ^'^^y  ^"  conceding  too  much  to  the  claim  of  the  de- 
fendants ;  and  the  court  erred  in  refusing   to  give  them 
either  as  asked  or  without  the  concessions. 

Therefore  the  judgment  of  the  circuit  court  is  revers- 
ed with  costs,  the  verdict  set  aside  and  a  new  trial  or- 
dered. 

All  the  other  Judges  concurred. 

Judgment  Reversed,  Verdict  Set  Asfde  and 
New  Trial  Ordered. 
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CHARlKSTONx 

Beed  v.  Patterson. 

February  26,  1874. 

A.  files  his  bill  prayiog  for  an  injunction  to  restrain  the  sale,  by  a        1874. 
trufftee,  of  a  tract  of  land  conveyed  to  secure  the  purchase  money,  al-    *°"*'^   *""• 
leging  '^bat  since  the  purchase  was  made,  the  plaintiff  had  caused  a  ~7~'263l 

survey  of  the  land  to  be  made,  and  instead  of  there  being  fifteen  bun-  57   1281 

dred  acres  as  represented,  there  were  only  nine  hundred  acres,"  and  this 
being  the  only  allegation  in  the  bill,  on  the  ground  on  which  relief  is 
asked. — Held: 

1.  That  the  bill  does  not  present  sufficient  equity,  on  its  fiice,  to  justify 

the  interference  of  a  court  of  equity. 

2.  Upon  a  sale  of  a  tract  of  land  in  gross,  and  not  by  the  acre,  the 

purchaser  is  not  entitled  to  any  abatement  of  the  purchase 
money  for  a  deficiency  in  the  quantity  of  the  land,  there  being  no 
fraud,  misrepresentation  or  mistake ;  and  the  evidence  showing 
that  the  parties  contemplated  a  probable  deficiency  in  the  number 
of  acres  specified  in  the  deed,  and  that  said  number  of  acres  was 
not  relied  upon  by  the  parties  as  a  material  element  in  the  pur- 
chase. 

An  appeal^  by  Robert  Patterson,  from  a  decree  of  the 
circuit  court  of  Pleasants  county,  rendered  on  the  12th 
day  of  August,  1872.  The  complainants  below  were  Joseph 
S.  Reed,  Robert  R.  R.  Reno,  David  Swope,  Arthur  W. 
Reeves  and  M.  Bachman ;  and  the  respondents  Robert 
Patterson  and  Harriet  S.,  his  wife.  Philander  S.  Bra- 
ford,  Aaron  R.  Doutt  and  W.  W.  Hall,  trustee. 

The  pleadings,  exhibits  and  depositions  taken  in  the 
suit  were  very  voluminous ;  but  as  the  decision  of  the 
suit  here  turned  upon  the  suflSciency  of  one  allegation 
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janw»7T«nii.^^  *'^^  ^^^h  alone,  to  sustain  the  decree  and  that  is  suffi- 
""dently    stated  in  the  opinion  of  the  Court,  it   is  not 
deemed  necessary  to  make  a  further  statement  of  the  case. 
The  Hon.  George  Loomis,  judge  of  said  circuit  court, 
presided  at  the  rendition  of  the  decree  from  which  the 
appeal  was  taken. 

Hutchinson  &  Johnson  for  the  appellant. 

Robert  S.  Blair,  for  the  appellees. 

Paull,  JuDGfi : 

The  bill  in  this  case  is  filed  by  Joseph  S.  Reed  and 
four,  others  as  plaintiffs,  against  Robert  Patterson  and 
others,  defendants,  to  enjoin  a  sale  under  a  deed  of  trust, 
executed  by  the  plaintifi^  to  secure  the  purchase  money 
due  upon  the  purchase  of  a  tract  of  land  in  Pleasants 
county.  The  verbal  contract  had  been  executed,  and  a 
deed  made,  accepted  and  recorded  by  the  vendees ;  notes 
were  given  for  the  purchase  money  and  a  deed  of  trust 
made  and  recorded  to  secure  their  payment.  The  bill, 
after  reciting  the  foregoing  fects,  and  setting  out  the 
deed,  deed  of  trust  and  the  advertisement  of  sale  by  the 
trustee,  contains  the  following  allegation  :  "The  com- 
plainants further  say  that  they  bought  the  said  land  be- 
lieving that  they  were  buying  about  that  amount  of 
land,  (referring  to  the  amount  named  in  the  deed,  to-wit, 
1500  acres)  but  on  the  24th  day  of  March,  1871,  they 
caused  J.  M.  Gallaher,  surveyor  of  Pleasants  county,  to 
go  upon  the  land  in  controversy  and  caused  the  same  to 
be  surveyed,  and  instead  of  there  being  1,500  acres,  as 
represented,  there  were  only  nine  hundred  and  one  acres, 
which  makes  a  deficit  of  about  six  hundred  acres.''  The 
prayer  of  the  bill  is  that  the  trustee  may  be  enjoined 
from  selling,  until  all  matters  in  controversy  can  be  set- 
tled, and  for  such  other,  further  and  general  relief,  as  to 
equity  seems  just  and  right.  The  only  ground  whatever 
presented  in  the  bill  for  invoking  the  equitable  interpo- 
sition of  the  court,  and  staying  the  progress  of  the  sale. 
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is  found  in  the  words,  "and  instead  of  there  being  one  j^n  J^^^^enn. 
thousand  five  hundred  acres,  ^as  represented,^  there  were  Beel 
only  nine  hundred  and  one  acres/^  This  is  all :  it  no  pattenon. 
where  speaks  of  the  facts  and  circumstances  in  which 
the  contract  originated  ;  it  no  where  charges  the  defen- 
dants with  making  any  representations  whatever  in  re- 
gard to  the  number  of  acres  contained  in  this  tract  of 
land ;  much  less  with  having  made  any  false  of  fraudu- 
lent representations,  or  with  having  used  any  language 
of  any  kind,  which  would  indicate  that  there  had  been 
a  mutual  mistake  or  misapprehension  between  the  par- 
ties in  regard  to  the  subject  matter  of  their  contract ; 
nor  is  there  any  allegation  that  the  sale  was  a  sale  by 
the  acre,  or  that  the  quantity  was  a  material  element  in 
the  contract.  The  words  ^as  represented,*  above  quoted 
from  the  bill,  are  not  followed  by  the  names  of  the  plain- 
tiffs, the  vendors  of  the  land  or  by  the  names  of  any 
other  persons  whomsoever.  The  words,  therefore,  are 
only  properly  referable  to  the  deed,  which  conveys  this 
land,  and  where,  after  describing  the  land,  are  found  the 
following  words :  "And  said  to  contain  fifteen  hundred 
acres,  be  the  same  more  or  less.^' 

We  think  this  bill,  being  entirely  silent  in  all  the  par- 
ticulars indicated,  and  presenting  only  the  above  single 
and  ambiguous  allegation,  at  the  least,  does  not  present 
sufficient  equity  on  its  face  to  justify  the  exercise  of  the 
high  power  of  a  court  of  equity  in  restraining  a  sale  for 
the  benefit  of  parties,  to  whom  no  fraud,  misrepresenta- 
tion, or  mistake  are  imputed,  touching  the  transaction, 
in  any  direct  or  positive  manner. 

There  is  nothing  whatever  which  charges  or  indicates 
that  the  contract  as  now  executed  in  the  deed  is  in  any 
respect  different  from  what  it  was,  or  what  it  was  de- 
signed to  be,  so  far  as  these  defendants  are  concerned. 
Story's  Eq.  Plead.,  256. 

The  defendants,  however,  have  answered  the  bill,  and 
fully  and  explicitly  denied  all  misrepresentations  what- 
34 
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janiMUT  Term.^^'®^  ^^  *^^  inception  of  this  contract ;  and  going  further 

:^^       they  affirm  that  said  sale  was  made  in  gross,  and  not  bj 

Patterson.    *^^  ^^>  ^°^  *^^*  plaintiffs  knew  as  much  about  the 
quantity  of  land  contained  within  the  boundaries  named 
in  said  deed,  as  did  the  defendants.     And  to  this  answer  - 
there  is  a  general  replication  and  both  parties  proceed  to 
take  testimony. 

We  have  carefully  examined  this  evidence  with,  the 
the  view  of  seeing,  whether  in  the  event  the  cause  was 
remanded,  with  leave  to  the  plaintifis  to  file  an  amended 
bill,  they  have  adduced  sufficient  proofs  of  such  griev- 
ance or  wrong,  on  the  part  of  the  defendants,  as  would 
entitle  them  to  relief. 

We  briefly  state  the  result ;  the  issue  as  made  simply 

is,  whether  the  defendants  made  such  representations  as 

to  the  quantity  of  acres  in  this  tract  of  land,  which 

proved  to  be  untrue,  as  induced  the  plaintiffs  to  buy  to 

.    their  loss  or  injury. 

Three  of  the  plaintiffs.  Reed,  Reeves  and  Swope  tes- 
tify that  Patterson,  on  or  about  the  11th  of  July,  1870, 
being  the  time  when  the  verbal  contract  for  the  purchase 
of  this  land  was  made,  did  represent  to  them  that  there 
were  at  least  one  thousand  five  hundred  acres  in  this  tract 
of  land. 

On  the  other  hand,  P.  S.  Braford,  one  of  the  defen- 
dants testifies  that  said  Patterson  informed  Bachman, 
one  of  the  plaintiffs,  in  his  presence,  some  time  before 
the  contract  was  made,  that  the  quantity  of  land  had 
been  reduced  by  the  Board  of  Supervisors  from  one 
thousand  five  hundred  to  one  thousand  two  hundred 
acres,  and  there  might  be  one  thousand  two  hundred,  or 
there  might  be  one  thousand  more  or  less,  he  could  not 
tell.  Robert  Patterson,  one  of  the  defendants  testifies 
and  sets  forth  with  minuteness  and  detail,  what  he  says, 
are  the  facts  and  circumstances  connected  with  the  mak- 
ing of  this  contract  and  denies  all  representations  what- 
ever. 
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The  deposition  of  M.  Baehman,  one  of  the  plaintiffs,  januwyTfirm. 
is  also  taken  by  the  defendants.  He  testifies  that  Pat-  ^^[^ 
terson,  one  of  the  plaintiflfe,  told  him  before  the  notes  pjttenon. 
and  deed  of  trust  were  given,  that  the  number  of  acres 
had  been  reduced  by  the  commissioners  from  fifteen  hun- 
dred acres  to  twelve  hundred  acres ;  that  he  had  also 
learned  from  proceedings  in  another  law  suit,  that  the 
defendants  here  claimed  that  the  quantity  was  less  than 
fifteen  hundred  acres ;  it  also  seems  from  the  deposition 
of  James  M.  Grallaher,  the  surveyor,  that  he  also  in- 
formed said  Baehman  that  the  tract  would  not  run  out, 
probably  one  thousand  acres.  Baehman  had  learned 
these  facts  and  communicated  a  knowledge  of  them  to 
J,  S.  Reed,  one  of  his  partners  in  the  purchase.  Although 
the  verbal  negotiations  for  this  purchase  commenced  in 
July,  it  was  not  finally  consummated  as  it  would  seem 
from  the  evidence,  for  two  or  three  months  aftierwards — 
the  plaintiffs  were  in  possession  of  the  facts  as  above 
stated,  before  they  executed  their  notes  and  the  deed  of  trust 
to  secure  them,  but  still  they  consummated  the  purchase — 
the  plaintifi^  Reed  and  Baehman  coming  to  the  defend- 
ant Patterson  sometime  iii  September  and  telling  him 
they  desired  to  do  so.  Presuming  this  to  be  the  best 
showing  which  the  plaintiffs  can  make,  even  upon  proper 
allegations  in  the  bill,  we  think  the  evidence  wholly 
fiiils  to  indicate  that  they  are  entitled  to  relief. 

In  the  case  before  us,  the  contract  has  been  executed. 
As  we  have  seen,  there  is  no  allegation  of  fraud  or  mis- 
representation on  the  part  of  the  defendants  found  in  the 
bill  and  none  is  proved.  There  is  no  allegation  of  mu- 
tual mistake  between  the  parties,  and  none  is  proved. 
On  the  other  hand  it  does  appear  that  at  least  two  of  the 
parties  who  conducted  the  negotiations  for  this  purchase, 
did  know  before  the  sale  was  consummated  by  giving 
their  bonds  and  executing  the  deed  of  trust,  that  this 
tract  contained  not  more  than  twelve  hundred  acres,  at 
most,  and  possibly  much  less.  From  the  period  in  July, 
1870,  down  to  September  or  October,  1870,  during  which 
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janatijTerm.  ^^^^  ^^^  matter  was  still  open,  ample  opportunity  was 
BeedT  afforded  to  ascertain  the  facts  in  every  particular.  Under 
Pattewon.  these  circumstances  we  are  constrained  to  the  belief,  that 
they  made  the  purchase  of  this  land  as  in  gross  and  not 
by  the  acre.  The  number  of  acres  specified  in  the  deed 
as  fifteen  hundred,  is  the  same  number,  simply,  that  was 
specified  in  the  deed  to  the  defendants  and  which  plain- 
tiflfe  knew  was  not  correct.  We  infer,  therefore,  from 
their  conduct  in  the  premises,  and  all  the  circumstances 
of  the  transaction,  that  it  was  their  intention  to  purchase 
in  this  way,  taking  the  hazard  of  the  deficiency  upon 
themselves,  and  to  pay  the  gross  amount  agreed  upon, 
for  whatever  quantity  they  might  obtain. 

The  rule  in  such  cases  has  been  settled  for  many  years. 
In  Joliffe  V.  HUe,  1  Call.  301,  it  was  hdd,  if  the  vendor 
sells,  and  the  vendee  buys  a  tract  of  land  for  so  many- 
acres,  more  or  less,  and  it  turns  out  upon  a  survey  that 
there  is  less  than  the  estimated  quantity,  the  buyer  shall 
not  be  relieved  in  equity.  So  likewise  PeytorCa  Admx. 
V,  Bradford's  Exors,  5  Leigh,  39;  Pendleton  v.  Stewart,  5 
Call.  1 ;  Fleet  v.  Hawkins^  6  Munf.  188.  In  this  last  case,  the 
court  says  :  "With  a  full  knowledge  of  all  the  circum- 
stances, and  as  much  knowledge  as  to  the  quantity  as  the 
appellant  himself  is  shown  to  have  had,  the  appellee  en- 
tered into  the  contract,  and  his  own  construction  thereof 
is  shown  to  have  corresponded  with  ours,  by  his  agree- 
ing in  the  deed  accepted  more  than  ten  months  after- 
wards to  pay  the  gross  sum  resulting  as  aforesaid." 

In  this  review  of  the  evidence,  we  do  not  see  that  the 
plaintiffs  have  made  out  such  a  case,  as  entitles  them  to 
ihe  relief  which  they  seek ;  and  under  the  rule  applied  m 
the  foregoing  cases,  the  decree  rendered  in  this  cause  on 
the  12th  day  of  August,  1872,  must  be  reversed  with 
costs  to  the  appellees,  Robert  Patterson  and  P.  S.  Bra- 
ford,  and  this  Court  proceeding  to  render  such  judgment 
as  the  court  below  ought  to  have  rendered,  doth  adjudge,, 
order  and  decree  that  the  bill  be  and  the  same  is  hereby 
dismissed  and  with  costs  to  the  defendants  in  the  bilL 

The  other  Judges  concurred. 
Decree  Rei^i^ed  and  Bill  Dismissed^ 
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CHARLESTON^ 

LUDINGTON  V.  HaNDLEY. 

February  26, 1874. 

Ij.  &  M.  file  a  bill  in  chancery,  praying  for  an  injunction  and  general        ^'^f- 

relief  against  a  j  udgment  for  the  payment  of  money,  on  the  ground 

of  newly,  or  after  discovered  testimony,  that  the  debt  was  paid  off 
and  discharged. — Hkld: 

'  1.  That  the  plaintiflb  must  show  that  they  have  used  due  diligence,  or 
been  guilty  of  no  laches. 

ft.  That,  if  the  evidence  is  manifestly  insufficient  to  sustain  the  defence 
set  up,  that  the  injunction  was  properly  dissolved  and  th^  bill  dis- 
missed. 

An  appeal^  by  Ludington,  from  a  decree  of  the  circuit 
•  court  of  Greenbrier  county,  rendered  on  the  13th  day  of 
October,  1871,  dissolving  an  injunction  and  dismissing  a 
bill,  in  a  suit  therein  pending,  wherein  Samuel  C.  Lud- 
ington and  H.  D.  McClintic  were  complainants  and  Aus- 
tin Handley  and  J.  H.  Otey  Gary  as  late  partners,  com- 
posng  the  firm  of  Handley  &  Gary  and  Alexander 
Knight  then  sheriff  of  Greenbrier  county,  were  re- 
spondents. 

The  decision  of  the  suit,  here,  depended,  alone,  upon  the 
sufficiency  of  the  evidence  produced  in  support  of  the  alle- 
gations in  the  bill  to  entitle  the  complainant  to  the  relief 
-asked.  This  is  sufficiently  set  forth  in  the  opinion  of  the 
Court,  and,  therefore,  renders  any  further  statement  un- 
necessary. 
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jamuffy^Term.  ^^^  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
Lttdiogton  ^^i*  court,  presided  at  the  rendition  of  the  decree  ap- 
Handiej.     pcalcd  from. 

Miller  <fc  Quarrier  for  the  appellants. 

Robert  F.  Dennis  and  Adam  C.  Snyder  for  the  appcl« 
lees. 

Paull,  Judge. 

The  appellants  in  this  case  filed  a  bill  in  the  circuit 
court  of  Greenbrier  county,  to  enjoin  the  collection  of  a 
judgment,  obtained  by  the  defendants  against  the  plain- 
tiffi  on  a  promissory  note,  about  eighteen  months  previous 
to  the  filing  of  the  bill.  The  complainants  allege  *Hhat 
since  the  said  judgment  was  rendered,  indeed  within  the 
last  few  days  that  they  have  discovered  evidence  that  shows, 
conclusively,  that  the  said  negotiable  note  was  long  since 
paid  off  and  discharged,  by  the  maker,  Joseph  D.  Bell^ 
who  had  departed  this  life  before  the  said  suit  was  insti- 
tuted ;  that  although  they  believe  that  the  debt  was  paid^ 
they  were  ignorant  of  the  means  of  establishing  the  fact^ 
and  could  not,  although  they  used  all  possible  diligence, 
discover  the  evidence  above  alluded  to,  which  has  just 
come  to  their  knowledge.^'  Upon  these  allegations  the 
injunction  was  granted ;  the  defendants  appeared  and  de- 
murred to  the  bill ;  filed  their  answer  and  proofs  were 
taken.  Upon  the  final  hearing  the  injunction  was  dis- 
solved and  the  bill  disn^issed ;  and  from  this  decree  aa 
appeal  is  taken  to  this  Court. 

It  is  admitted  that  courts  of  equity  have  jurisdiction 
to  give  relief,  in  some  form,  where  the  defence  could  not, 
at  the  time,  or  under  the  circumstances,  be  made  availa- 
ble, at  law  without  any  laches  of  the  party.  2  Story's 
Eq.  Jur.  sec.  895 ;  6  Rand  142,  and  other  cases  referred 
to.  Proper  allegations  must  be  made  in  the  bill,  and  it 
must  appear  to  the  court  that  all  proper  diligence  has 
been  employed  by  the  party  to  discover  or  obtain  the 
evidence  upon  which  he  now  relies.  Assuming  the  bill 
to  be  sufficient  upon  its  face,  how  does  the  case  stand  upon 
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the  evidence  ?  The  chief,  indeed  the  only  material  tes-  j„Jl^Tenn. 
timony  in  the  cause  is  found  in  the  deposition  of  Thomas  Ladington 
A,  Bell.  He  is  the  father  and  administrator  of  Joseph  Haniky 
D,  Bell,  the  maker  of  the  original  note  in  controversy, 
and  who  it  is  claimed  had  paid  off  and  discharged  said 
note  to  the  holders  thereof,  in  his  life  time.  Thomas  A. 
Bell  has  long  lived  within  a  mile  and  a  quarter  of  one 
of  the  complainants,  and  conversations  were  had  between 
them  upon  this  subject,  to-wit :  the  payment  of  this  note. 
He  testifies  that  he  informed  Ludington  that  he,  or  his 
son,  had  paid  off  this  note  long  before,  about  the  time  of 
its  maturity,  in  1861 ;  but  that  he  (Ludington)  seems  to 
have  misapprehended  what  he  said,  and  supposed  or  be- 
lieved, that  he  was  speaking  of  another  note  about  which 
he  made  inquiry.  Ludington  himself  testifies,  also,  to 
his  misapprehension  of  the  information  which  he  had  re- 
ceived from  Bell,  supposing  it  applied  to  another  debt  of 
Joseph  D.  Bell,  or,  at  least,  not  to  the  note  on  which  the 
suit  was  brought.  But  waiving  any  consideration  of  the 
sufficiency  of  the  evidence  as  found  in  the  case  to  prove 
due  diligence  on  the  part  of  the  complainants,  and  that 
they  have  been  guilty  of  no  laches,  it  is  most  manifest 
that  the  evidence  upon  which  reliance  is  placed,  to  prove 
payment  of  this  note,  is  wholly  insufficient  for  the  pur- 
pose, and  this  must  prove  conclusive  of  the  case. 

The  testimony  taken  to  prove  payment  of  the  note  is 
simply  this  :  The  witi\ess,  Thomas  A.  Bell  testifies  that, 
in  June,  1861,  upon  the  application  of  his  son,  the  maker 
of  the  note,  he  gave  to  him  an  amount  sufficient  to  pay 
the  note  and  the  costs  of  protest ;  that  on  the  same  day 
his  son  went  to  find  Handley  and  Gary,  the  holders  of 
the  note,  and  shortly  returned  and  handed  him  an  order 
on  the  cashier  of  the  Farmers'  Bank  for  the  note,  stat- 
ing that  it  had  been  paid  off  and  that  the  order  was 
signed  by  the  names  of  Handly  and  Gary ;  this  order, 
however,  is  not  produced,  nor  is  it  known  where  it  is, 
and,  moreover,  the  witness  says  he  does  not  know  the 
handwriting  of  either  Handley  or  Gary,  and,  of  course. 
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janmSTTerm.^^'^"^*'  ^7  whether  the  order  was  given  by  them  or  not. 
Ladington  ^^  ^^^  Other  hand^  the  defendants,  Austin  Handley  and 
Hand'iey.  J'  ^'  ^*  Gary  both  testify  that  said  note  was  never  paid 
to  them,  and  Gary  states  that  no  such  order  as  that  re- 
ferred to  in  the  deposition  of  Bell  was  ever  given.  It 
was  thus  apparent  to  the  chancellor  that  there  was  no 
ground  for  perpetuating  the  injunction,  which  was  there- 
fore properly  dissolved.  It  has  been  suggested  that  the 
injunction  should  have  been  continued,  and  the  matter 
in  controversy  submitted  to  a  jury  by  awarding  a  new 
trial.  But  where  the  testimony  is  clearly  insufficient  to 
sustain  the  plea  of  payment,  it  is  not  seen  upon  what 
equitable  grounds  the  court  could  again  open  the  door 
for  litigation.  The  decree  dissolving  the  injunction  and 
dismissing  the  bill,  is  affirmed  with  $30  damages  and 
costs  to  the  appellees. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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CHARLESTON.  \-y^ 

|<M«    7071 


LUDINGTON  V.    ReNICK. 

February  26,  1874. 

A  party  seeking  the  rescission  of  a  contract,  on  the  ground    of  misrcp-        ^®'^^,- 

resentations  must  establish  the  same  by  clear  and  irrefragable 

evidence;  and  if  it  appears  that  he  has  resorted  to  the  proper 
means  of  verification,  so  as  to  show  that  he  in  fact  relied  upon  his 
own  inquiries,  or  if  the 'means  of  investigation  and  verifica 
ti(»n  were  at  hand,  and  his  attention  drawn  to  them,  relief  will  be 
denied. 

This  was  an  appeal  taken  from  a  decree  of  the  circuit 
court  of  Greenbrier  county,  rendered  on  the  19th  day  of 
April,  1871,  in  three  several  suits  in  chancery,  then 
pending  in  said  court,  which  were  consolidated  and 
brought  on  to  be  heard  together. 

In  the  first,  Samuel  C.  Ludington  was  complainant, 
and  Benjamin  F.  Renick  and  Benjamin  F.  Harlow,  re- 
spondents. 

In  the  second  the  said  Ludington  was  complainant, 
and  Calvin  B.  Renick,  Joseph  H.  Correll,  administra- 
tor of  William  Renick,  deceased,  Hiram  Scott,  admin- 
istrator of  Thomas  B.  Renick,  deceased,  Mary  E.  Ren- 
ick, Esther  Renick  and  Thomas  Q.  Renick,  respond- 
ents. 

In  the  third,  John  W.  Dunn   was  complainant,  and 
said  Scott  as  administrator  of  said  T.  B.  Renick,  said   B 
35 
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jaimarJVerni.^'  Rcnick,  C.  B.  Renick,  Samucl   C.  Ludington,  Mary 
Ludington    ^'  Renick  and  Thomas  Q.  Renick,  and  also  Margaret 
itenicic.     ^-  Renick,  respondents. 

The  appeal  was  taken  by  said  Ludington. 
The  record  of  the  case  is  very  voluminous ;  but  as  the 
decision  here  turned  upon  the  sufficiency  of  the  evidence 
in  the  suit  to  sustain  a  decree  rescinding  the  contract  in 
the  bill  and  proceedings  mentioned — and  as  all  the  ma- 
terial testimony  bearing  upon  this  point  is  set  forth  in 
the  opinion  of  the  Court — it  is  not  deemed  advisable  to 
state,  further,  the  facts  in  the  case. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  hearing  and  decision  below. 

Samuel  Pricey  Adam  C,  Snyder  and  Mathews  <fr  Math- 
ews for  the  appellant. 

Caperton  &  Patton  and  Robert  F.  Dennis  for  the  ap- 
pellees. 

Paull,  Judge  : 

In  February,  1868,  the  plaintiff  filed  his  bill  in  the  cir- 
cuit court  of  Greenbrier  county,  praying  for  the  rescis- 
sion of  a  contract  made  between  himself  and  the  defen- 
dant Benjamin  F.  Renick.  The  bill  recites  that  in  two 
suits  in  equity  pending  in  said  circuit  court,  the  one 
prosecuted  by  the  plaintiff  and  the  other  by  John  W. 
Dunn,  (the  two  suits  having  been  consolidated,)  a  decree 

was  rendered  at  the term,   1867,   directing   certain 

lands,  formerly  the  estate  of  Thomas  B.  Renick,  de- 
ceased, to  be  sold  for  the  payment  of  certain  debts  due 
to  the  plaintiff,  to  said  Dunn,  and  other  creditors  of  the 
said  T.  B.  Renick  ;  that  after  this  decree  had  been  pro- 
nounced, the  said  B.  F.  Renick  stated  to  the  plaintiff 
that  his  debts  against  the  estate  of  his  son,  the  said  T. 
B.  Renick,  as  recognized  by  the  decree  aforesaid  amount- 
ed to  $20,107,  or  about  that  sum  ;  that  the  said  Renick 
further  assured  the  plaintiff  that  he  (Renick)  had  be- 
come the  owner  of  the  debt  due  to  the  said  John  W. 
Dunn ;  that  it  amounted  to  $4,200,  and  was  a  preferred 
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debt,  and  that  it  would  be  so  in  the  plaintift's   hands,  jan„i?l*Teriu 
and  that  he  assured   the   plaintiff  that   he   owned   two-   L„di„gt<jn 
thirds  of  the  debts  against  the  estate  of  said  T.  B.  Ren-     Benick 
ick ;  that  the  plaintiff  replied  that  he  was  willing  to  give  for 
the  land  of  said  T.  B.  Renick,  so.  decreed  to  be  sold,  $23,500 
in  the  payments  therein  expressed  ;  that  a  calculation  was 
made  upon  this  basis  as  to  what  the  said   B.  F.    Renick 
would   be  entitled  to  from  the  decree  aforesaid   which 
amounted  to  the  sum   of  $8,900,   which    the   plaintiff 
agreed  to  pay  to  the  said  Renick  for  his  interest  in  said  de- 
cree; this  amount  was  to  be  paid  at  the  times  and  in  the 
amounts  in  said  bill  set  forth,  and  that  a  contract  was  ex- 
ecuted between  the  parties  to  this  effect,  and  transferring 
the  debts  of  B.  F.  Renick  against   the   estate   of  T.   B. 
Renick  to  the  plaintiff. 

The  bill  then  avers  that  said  adjustment  was  made 
upon  fraud  or  mistake ;  and  that  the  statements  made 
by  said  Renick  were  in  many  respects  erroneous : 

Jitrst,  That  the  debt  decreed  to  said  John  W.  Dunn 
was  not  a  preferred  debt,  but  a  debt  to  be  paid  in  com- 
mon with  the  other  debts,  at  large,  of  the  estate. 

Second.  The  said  Renick's  debts  against  said  estate 
did  not  amount  to  the  said  sum  of  $20,107,  or  near  that 
sum,  perhaps  not  to  as  much  as  $17,000. 

Third,  The  debts  due  to  said  Renick  were  not  two- 
thirds  of  the  whole  indebtedness  of  the  estate,  or  near 
so  much,  the  whole  indebtedness  being  about  $55,000 ; 
and  that  the  foregoing  contract  was  iniquitous  and  un- 
just. The  bill  then  prays  that  the  bonds  given  in  pur- 
suance of  said  contract  be  set  aside  and  canceled,  and 
for  general  relief. 

The  defendant  B.  F.  Renick  files  his  answer,  setting 
forth  the  contract  in  full,  which  recites  that  the  plaintiff 
had  bought  of  said  B.  F.  Renick  his  entire  interest  and 
claims  against  the  estate  of  T.  B.  Renick,  deceased,  both 
real  and  personal,  for  which  the  plaintiff  bound  himself 
to  pay  to  J.  W.  Dunn  the  entire  amount  of  his  claim 
against  T.  B.  Renick  and  B.    F.    Renick,   security,   the 
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jftiui-fry'Term/'^^^  claim  amounting  to  upwards  of  $2,200,  more  or 
uiuiagt.n  ^^^  f  ^"^  ^'^  contract  further  recites  that  he  had  exe- 
iu»nick.  cuted  his  bonds  to  the  said  Renick  for  $6,500,  in  the  ag- 
gregate, to  be  paid  in  the  sums  and  at  the  times  therein 
stated.  The  answer  denies  fully  and  explicitly  that  the 
defendant  made  the  representations  set  forth  in  the  bill, 
which  are  charged  as  false  ;  denying  in  detail,  and  spe- 
cifically, all  the  allegations  of  the  bill  in  that  particular, 
and  all  imposition  and  fraud. 

In  the  absence  of  a  demurrer  to  the  bill,  and  of  any 
controversy  before  this  Court  in  regard  to  its  sufficiency 
we  shall  assume  that  the  bill  discloses  sufficient  equity 
upon  its  face  to  justify  the  jurisdiction  of  the  court. 

Under  the  clear  and  explicit  denial  on  the  part  of  the 
defendant,  B.  F.  Renick,  of  all  the  allegations  of  the 
bill  on  which  the  imputation  of  fraud  or  mistake  is 
founded,  it  becomes  imperative  on  the  plaintiff  to  estab- 
lish, by  satisfactory  and  irreffi:^gable  proofs,  the  charges 
which  he  has  made  of  misrepresentation  and  fraud, 
leading  to  the  procurement  of  a  contract  so  iniquitous 
and  unconscionable  as  to  authorize  him  to  invoke  the 
exercise  of  the  high  powers  of  a  court  of  equity  to  secure 
its  recission.  Whether  the  evidence  be  of  mistake  or 
fraud,  it  should  be  of  such  clear  and  conclusive  character, 
as  to  leave  no  reasonable  doubt  that  the  allegations  relied 
upon  are  true. 

Conceding  that  the  misrepresentations  set  forth  in  the 
bill  are  of  things  material,  constituting  an  inducement 
or  motive  to  the  acts  of  the  plaintiff  in  this  matter,  arc 
they  established  by  such  proofs  as  will,  under  the  circum- 
stances and  surroundings  of  the  parties  at  the  time  when 
this  contract  was  made,  ja^tify  its  recission?  This  ap- 
I>ears  to  be  the  chief,  perhaps  the  only,  question  present- 
ed for  our  determination,  and  to  this  question  our  at- 
tention will  be  now  directed. 

In  the  year  1862,  Thomas  B.  Renick  died  seized  of  a 
large  tract  of  land  in  the  county  of  Greenbrier,  contain - 
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ing  about  eighteen  hundred  acres.  This  land  had  been  janul2-y*TeriM. 
conveyed  to  said  Reniek  by  a  deed  in  which  a  lien  had  L„di„gton 
been  reserved  for  the  purchase  money.  The  bonds  given  Reniek. 
for  this  purchase  money  had  been  transferred  to  Luding- 
ton,  the  plaintiff  in  this  suit,  and  he  commenced  and 
prosecuted  proceedings  in  the  circuit  court  of  said  county 
for  the  enforcement  of  the  lien.  About  the  same  time 
another  bill  was  filed  by  John  \V.  Dunn,  a  creditoi*  of 
the  said  T.  B.  Reniek  for  a  settlement  of  his  estate  and 
the  payment  of  decedent's  debts.  In  these  two  suits? 
which  were  consolidated  by  the  court,  an  account  was 
taken  by  commissioners,  of  the  nature  and  amount  of 
decedent's  debts  and  liabilities;  and  on  the  fourteenth 
day  of  June,  1867,  a  decree  was  entered  for  the  sale  of 
the  aforesaid  tract  of  land,  and  directing  how  a  distribu- 
tion should  be  made  of  the  proceeds  of  sale  for  the  pay- 
ment of  debts,  and  specifying  the  claims  of  the  plaintiff* 
as  entitled  to  be  first  paid ;  the  amount  of  his  claim,  or 
lien,  amounted,  at  this  time,  to  about  ten  thousand  dol- 
lars. The  record  further  discloses  that  at  this  time  the 
plaintiff^  was  in  possession  of  this  tract  of  land,  and  had 
been  for  four  or  five  years,  under  a  purchase  or  title, 
which  had  not  or  could  not  be  perfected.  It  further 
appears  that  defendant  Reniek  was  a  creditor  to  a  large 
amount  of  the  estate  of  his  son,  T.  B.  Reniek,  and  that 
his  debts  or  claims,  with  others,  had  been  proved  before 
the  commissioner  and  reported  to  the  court  in  the  suits 
aforesaid.  The  contract  in  plaintiff's  bill  mentioned, 
originated  in  the  attitude  of  the  parties  thereto,  towards 
this  tract  of  land  aforesaid,  and  the  relation  of  these 
parties  to  each  other  at  the  time  this  contract  was  made 
now  appear.  Both  were  creditors  of  said  T.  B.  Reniek, 
to  a  large  amount  and  both  seeking  payment  out  of  this 
land ;  the  plaintiff's  debt  was  prior  to  all  others  ;  in  ad- 
dition to  this,  the  plaintiff  was  in  possession  of  this  land 
which  he  had  at  one  time  bought,  but  for  which  he  could 
obtain  no  title.  Under  these  circumstances  both  parties 
were  interested  in  the  sale  decreed,  as  the  source  whence 
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junuaiy^Term.  paymcnt  wos  to  be  had  for  their  respective  claims ;  while 
Ludington  ^^^  plaintiff,  being  in  possession,  naturally  desired,  in 
Renick.  addition,  to  perfect  his  title  by  a  purchase  of  the  land. 
Under  these  circumstances  and  relations  of  the  parties, 
the  contract  was  made,  the  plaintiff  becoming  thereby  a 
creditor  to  so  large  an  amount,  as  would  enable  him  to 
control  the  sale,  when  the  same  should  be  made.  To 
this  effect,  also,  is  the  testimony  of  B.  F.  Harlow.  The 
character  of  a  contract  for  fairness,  or  honesty  must  be 
judged  of  at  the  time  it  is  made,  and  in  the  light  of  the 
circumstances  then  surrounding  the  parties.  Each,  in 
this  instance,  doubtless,  regarded  it  as  his  interest  to  be 
in  a  position  to  control  the  sale ;  hence  the  negotiation 
which  finally  resulted  in  making  the  contract,  whereby 
the  plaintiff  became  the  owner  of  the  defendant's  claims 
against  the  land,  and  resulting  in  his  purchase  of  the 
land,  when  sale  was  made.  Of  this  contract  the  plain- 
tiff now  complains,  as  having  been  entered  into  on  his 
part  through  fiilse  representations  in  the  three  particu- 
lars named  in  his  bill. 

Upon  turning  to  the  testimony,  we  find  the  amount 
bearing  upon  this  point  to  be  very  limite<l.  If  we  are 
not  mistaken  in  our  examination,  we  find  but  one  wit- 
ness, William  F.  Williams,  who  testifies  to  any  declara- 
tions of  the  defendant  that  were  made  directly  to  the 
plaintiff  himself.  Quite  a  number  of  other  witnesses 
speak  of  the  declarations  of  defendant  in  conversations 
had  with  them  in  regard  to  some  one  or  more  of  the 
the  particulars  of  which  the  plaintiff  complains,  but  it 
does  not  appear  that  these  declarations  were  made  to  the 
plaintiff  himself,  or  in  his  presence  or  hearing,  and,  con- 
sequently, the  testimony  of  these  witnesses  is  inadmissi- 
ble. Mr.  William  F.  Williams'  deposition  is  twice  tak- 
en by  the  plaintiff;  in  the  first,  he  states  that  he  was 
present  at  a  conversation  had  between  these  parties,  at 
his  house,  when  the  contract  was  made,  and  heard  the 
defendant  say  that  more  than  two-thirds  of  the  debts  due 
from  the  estate  of  T.  B.  Renick,  deceased,  were  due  to 
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himself,  and  that  at  that  time  the  plaintiff  purchased  the  ja„„yi/y  Temi. 
said  claims  of  the  defendant.  In  his  cross-examiu-"^^^^^'" 
ation,  he  says  he  had  no  recollection  of  any  explanation  Renick. 
made  by  the  defendant,  before  or  at  the  time  of  writing 
the  bonds  or  articles  of  agreement  between  them ;  did 
not  know  the  amount  to  be  paid  by  Renick,  or  the  pur- 
port of  the  obligation  between  the  parties.  In  his  second 
deposition,  he  says  he  was  present  when  the  trade  was  made 
and  heard  defendant  speak  of  a  debt  due  John  W.  Dunn, 
which  he  said  was  a  preferred  debt,  and  which,  according 
to  his  recollection,  defendant  said  amounted  to  $4,200. 
In  his  cross  examination,  he  says  that  he  does  not  recol- 
lect whether  he  understood  the  bargain  to  be  about 
closed  when  the  parties  arrived  at  his  house.  This  wit- 
ness states  himself  that  he  heard  but  a  part  of  the  con- 
versation, and  understood  nothing  of  the  nature  and  extent 
of  the  contract  between  the  parties,  nor  how  the  state- 
ments of  which  he  speaks  came  to  be  made,  nor  their 
bearing  upon  the  acts  of  the  parties.  Excluding  from 
consideration  the  testimony  of  the  plaintiff  and  defend- 
ant, one  of  whom  affirms  and  the  other  expressly  denies 
the  averments  of  the  bill,  thus  being  in  irreconcilable 
conflict,  the  case  of  the  plaintiff  seems  to  rest  upon  the 
testimony  of  Williams.  There  is  quite  a  mass  of  testimo- 
ny in  the  record,  but  it  relates  to  other  aspects  of  the 
case,  not  material  to  consider. 

We  now  turn  to  other  evidence  bearing  upon  this 
subject  in  the  record.  The  bill  alleges  that  the  defen- 
dant stated  that  his  debts  against  the  estate  of  T.  B. 
Renick  as  recognized  by  the  decree  in  the  cases  therein  re- 
ferred to,  amounted  to  $20,107,  or  about  that  sum,  and 
that  a  statement  of  figures  was  then  produced,  said  to 
have  been  taken  from  commissioner  Caldwell's  report,  the 
foundation  of  the  decree,  showing  the  said  Renick's 
debts  to  amount  to  that  sum.  The  plaintiff  himself  thus 
shows  by  his  bill  that  this  declaration  of  defendant  as  to 
the  amount  of  his  debts  against  the  estate  of  T.  B.  Ren- 
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jiinJ^ry'Term}^^9  ^^^^  founded  upoD  the  proceedings  in  the  case,  and 
"^dington  ^1^"  ^^^  decree  in  the  case,  or  cases  of  himself  and 
Renick.      Dunn,  sct  forth  in  the  bill. 

It  is  most  manifest  that  the  proceedings  in  these  cases 
then,  or  now,  consolidated,  and  in  which  a  decree  had 
been  entered,  would  furnish  him  with  all  needed  informa- 
tion upon  all  the  matters  of  which  he  now  complains^ 
and  to  this  source  of  information,  his  bill  recites  he  was 
expressly  referred  by  the  plaintiff  himself. 

To  this  source  the  plaintiff  did  go.  Joseph  F.  Cald- 
well, the  commissioner,  testifies  that  before  his  report 
was  made,  the  plaintiff  had  several  conversations  with 
.  him,  and  had  the  opportunity  of  seeing  his  report,  and 
that  he  told  him  B.  F.  Renick's  claims  would  amount  to 
the  neighborhood  of  $18,000.  From  the  account  of  the 
commissioner,  as  then  taken  and  stated,  the  plaintiff  would 
also  gain  information  as  to  the  entire  amount  of  indebt- 
edness of  the  estate  of  T.  B.  Renick ;  here  also  he  would 
learn  the  true  state  of  the  facts  as  to  the  alleged  prefer- 
red debt  of  John  W.  Dunn,  as  well  as  the  amount  of  the 
claims  of  defendant  B.  F.  Renick.  If  there  was  error 
in  the  statements  of  B.  F.  Renick,  in  any  respect,  here 
the  error  could  be  corrected.  With  these  means  of  full 
information  in  his  hands ;  the  account,  proceedings,  and 
decree  made  in  his  own  case,  and  having  had  foil  oppor- 
tunity to  examine  the  same  ;  and  then,  two  months  after 
that  decree  was  rendered,  deliberately  making  the  con- 
tract complained  of,  we  think  he  must  be  required  to 
abide  the  result,  as  against  the  fragmentary  statements 
and  imperfect  recollections  of  a  single  witness,  adduced 
to  prove  the  declarations  of  the  defendant,  alleged  to 
have  been  made  in  any  manner  contrary  thereto.  That 
decree  was  entered  on  14th  day  of  June,  1867,  and  the 
contract  was  made  the  7th  day   of  August,   1867. 

We  now  notice  two  or  three  matters  connected  with 
these  proceedings,  of  which  the  plaintiff  was  informed. 
He  would  learn  from  the  report,  that  the  whole  indebt- 
edness of  T.  B.  Renick's  estate  was  something  over  $38,- 
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000,  and  not  $55,000,  as  set  forth  in  the  bill.    He  would  j,„„lf,^*Tenn. 
learn  that  the  claim  due  to  John  W.   Dunn  although  re-    Ludingt^" 
cited  in  the  account  of  the  commissioner  as  a   preferred     Renjck. 
debt,  was,  by  the  decree,  directed  to  be  paid,  ratably,  with 
all  other  debts,  after  paying  off  the  liens.     And   thus 
any  erroneous  impressions  on  his  mind  as  to  these  matters 
were  here  corrected.     With  this  full  knowledge,  or  means 
of  knowledge  of  these  things,  and  with  their  conformity 
or  otherwise  with  the  alleged  declarations  of  the   plain- 
tiff, he  entered  into  the  contract,  understanding   its  en- 
tire consequence  and  effect. 

But  it  is  said  on  behalf  of  plaintiff  that  he  was  mis- 
led or  deceived  by  the  defendant  in  his  representing  his  . 
claims  against  the  estate  of  T.  B.  Renick  at  $18,000  or 
$20,000,  while  in  fact  he  had  assumed  and  made  his  own 
a  debt  due  by  T.  B.  Renick  and  himself,  as  surety  to 
one  Thomas  Creigh,  the  amount  of  this  debt  being  at  the 
time  about  $10,000,  and  that  consequently  this  was  not 
a  claim  against  the  estate  of  T.  B.  Renick.  We  have 
looked  into  the  evidence  upon  that  point,  and  are  satis- 
fied that  whatever  domestic  reasons  or  obligations  may 
have  existed,  there  was  no  legal  obligation  on  the  part 
of  B.  F.  Renick  to  discharge  this  debt,  otherwise  than 
as  surety,  and  when  discharged  it  would  become  a  valid 
claim  against  the  estate  of  T.  B.  Renick.  We  do  not 
perceive,  therefore,  that  there  was  any  material  error  in 
this  respect.  In  the  contract  itself  the  John  W.  Dunn 
debt  is  stated  as  amounting  to  $2,200  more  or  less,  and 
not  to  $4,200,  as  the  bill  charges  the  defendant  with 
having  declared  to  the  plaintiff,  so  that  he  is  not  misled 
in  that  particular.  With  this  review  of  the  facts  and 
evidence,  let  us  look  for  a  moment  at  the  law  applicable 
to  the  case. 

It  is  certainly  necessary  in  all  cases  of  misrepresenta- 
tion that  a  party  asking  the  recission  of  a  contract  should 
make  it  clearly  appear  that  he  was  misled  by  them  to 
his  injury ;  if  he  knew  that  the  statements  were  false  at 
the  time,  he  is  not  entitled  to  relief;  and  this  would  be 
36 
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januwy  T«nn.^4^^'ly  ^^^^  ^^  *^^  mistatements  were  not  relied  on,  or 
Ludington  "^*  reasonably  relied  on  by  the  complaining  party.'' 
Beniok.  Such  (Adam's  Equity,  399),  for  example,  will  be  the  case, 
if  the  party  to  whom  the  representation  is  made,  resorts 
to  the  proper  means  of  verification  so  as  to  show  that 
he,  in  fact,  relied  on  his  own  inquiries ;  or  if  the  means 
of  investigation  and  verification  are  at  hand,  and  his  at- 
tention is  drawn  to  them ;  or  if  the  representation  re- 
gards a  mere  matter  of  opinion  or  inference,  with  respect 
to  which,  both  parties  have  equal  means  of  forming  a 
judgment/' 

In  Slaughter's  Administrator  v.  GersoUy  13  Wallace 
(Sup.  Ct.  U.  S.)  379,  it  was  held,  "that  where  the  means 
of  knowledge  are  at  hand,  and  equally  available  to  both 
parties,  and  the  subject  of  purchase  is  alike  open  to  their 
inspection,  if  the  purchaser  does  not  avail  himself  of  the 
means  and  opportunities,  he  will  not  be  heard  to  say  in 
impeachment  of  the  contract  of  sale  that  he  was  deceived 
by  the  vendor's  misrepresentations."  Justice  Field  said : 
"A  court  of  equity  will  not  undertake  any  more  than  a  court 
of  law,  to  relieve  a  party  from  the  consequences  of  his 
own  inattention  and  carelessness.  When  the  meanss  of 
knowledge  are  at  hand,  and  equally  available  to  both 
parties,  and  the  subject  of  purchase  is  alike  open  to  their 
inspection,  if  the  purchaser  does  not  avail  himself  of  the 
means  and  opportunities,  he  will  not  be  heard  to  say 
that  he  has  been  deceived  by  the  vendor's  misrepresenta- 
tions. If,  having  eyes,  he  will  not  see  matters  directly  be- 
fore him,  when  no  concealment  is  made  or  attempted,, 
he  will  not  be  entitled  to  favorable  consideration  when 
he  complains  that  he  has  sufiered  from  his  own  voluntary 
blindness,  and  been  misled  by  his  confidence  in  the 
statements  of  another. 

And  the  same  rule  obtains  when  the  complaining  par- 
ty does  not  rely  upon  the  misrepresentations,  but  seeks 
from  other  quarters  means  of  verification  of  the  state- 
ments made,  and  acts  upon  the  information  thus  ob- 
tained. 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  28* 

See  also  the  case  ofAtwood  v.  Small  therein  cited ;  and  jan^^Term- 
the  same  doctrine  is  held  in  other  cases  where  the  means    Ludington 
of  information   are  at  hand   and  equally   open  to  both     Renick. 
parties. 

The  plaintiff's  application  for  relief,  tested  in  the  light 
of  these  principles,  seems  to  be  precluded. 

His  bill  alleges  that  he  was  willing  to  give  for  this  land 
$23,500 ;  he  bought  it  at  the  sale  for  $18,300.  Had  the 
land  been  sold  to  a  stranger  for  the  former  amount,  there 
would  have  been  added  to  the  distributable  fund  the  sum 
of  $5,200,  which  would  have  greatly  increased  the  per- 
centage received  by  the  plaintiff  on  the  debts  which  he 
purchased  of  the  defendant  Renick ;  but  the  amount  of 
this  $5,200  he  now  has  in  his  own  estimated  value  of  the 
land  ;  at  all  events  the  reduced  percentage  received  from 
the  reduced  price  at  which  the  land  was  bought  cannot 
be  imputed  to  the  contract ;  nor  can  subsequent  events 
in  any  way  affect  it,  if  valid  when  made. 

The  decree  rendered  in  this  cause  by  the  circuit  court 
of  Greenbrier  county  on  the  19th  day  of  April,  1871, 
is  reversed  with  costs  to  the  appellee,  B.  F.  Renick,  he 
being  the  party  substantially  prevailing  here,  and  this 
Court  proceeding  to  render  such  decree  as^the  court  be- 
low should  have  rendered,  doth  adjudge  and  order  that 
the  bill  of  the  plaintiff  be  dismissed,  but  without  preju- 
dice  to  any  right  defendant,  B.  F.  Renick,  may  have,  by 
any  proper  remedy,  to  enforce  his  said  contract  with  the 
plaintiff,  in  whole  or  in  part. 

The  other  Judges  concurred. 

Decree  Reversed  and  Bill  Dismissed. 
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CHARLESTON, 

Rass  V.  Jenkins. 

February  25,  1874. 

January  Term  ^"  "  ^"**  "*  ^^^  ^"   which  an  attachment  was  sued  out,  and  levied 

on  property  of  the  defendants  and  judgment  obtained  therein 

ni^ainst  the  defendants  on  publication,  a  part  of  the  defendants 
appeared  in  the  court  in  which  the  judgment  was  rendered 
within  five  years  from  the  rendition  of  the  judgment,  and  ten- 
dered to  the  court  their  petition  praying  for  a  re-hearing  of  the 
proceedings  in  the  action  without  accompanying  the  petition 
with  the  affidavit  prescribed  and  required  in  such  cases  by  the 
act  of  the  Legislature  passed  the  11th  day  of  February,  1865, 
entitled,  "An  act  to  amend  and  re-enact  sections  twenty-three, 
twenty-seven  and  twenty-eight,  of  chapter  one  hundred  and 
fifty-one  and  section  thirteen  of  chapter  one  hundred  and  sev- 
enty, of  the  Code  of  Virginia,"  and  also  by  the  twenty-seventh 
section,  of  chapter  one  hundred  and  six,  of  the  Code  of  West 
Virginia,  which  affidavit  so  prescribed  is  commonly  known  and 
called  "The  Suitors  Test  Oath."  The  court  refused  to  receive 
and  allow  the  i>etition  to  be  filed. — Held  : 

1.  That  it  was  error  in  the  circuit  court  to  refuse  to  allow  said 

petition  to  be  filed,  on  the  ground  that  it  was  not  accompa- 
nied by  such  affidavit,  or  test  oath. 

2.  So  much  of  the  said  act  of  the  Legislature,  and  section  twen- 

ty-seven, of  chapter  one  hundred  and  six,  of  the  Code  of 
West  Virginia,  as  prescribe  such  affidavit  or  test  oath,  are 
contrary  to  the  Constitution  of  the  United  States  and  to  the 
Constitution  of  the  State  of  West  Virginia,  and  were,  there- 
fore, null  and  void  from  their  passage. 

8.  The  petition  in  the  case  is  sufficient  and  should  now  be  re- 
ceived by  the  court  below  and  ordered  to  be  filed  and  further 
to  proceed  in  the  same,  as  justice  requires  and  the  law 
directs. 
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An  appeal  by  Thomas  J.  Jenkins^  William  A.  Jenkins,  j^^j'ft^rm. 

George  W.  Holderby,  Warren  P.  Eece,  Peter  C.  Buff- ^ 

ington  and  William  H.  Buffington,  from  an  order  of  jenWoa. 
the  circuit  court  of  Cabell  county,  refusing  to  permit 
the  parties  above  named  to  file  their  petition  and  appli- 
cation for  a  re-hearing  of  a  certain  judgment  rendered 
in  certain  proceedings  at  law  against  them  and  others, 
wherein  Robert  Koss  was  plaintiff.  The  petition  was  ten- 
dered on  the  20th  day  of  June  1866  and  the  objections  to 
the  filing  of  such  petition  were  sustained  on  the  7th  day 
of  January  1870. 

The  only  question  involved  in  the  cause  was  the  con- 
stitutionality of  certain  acts  of  the  Legislature,  requiring 
parties,  as  a  pre-requisite  to  the  re-opening  and  re-hear- 
ing of  judgments,  in  certain  proceedings,  to  take  and  file 
a  certain  oath  known  as  the  "Suitor's  Test  Oath."  The 
material  facts  'sufficiently  appear  in  the  opinion  of  the 
Court. 

The  Hon.  James  W.  Hoge,  judge  of  the  11th  circuit 
as  organized  under  the  act  of  July  17,  1868  presided  at 
the  trial  below. 

Cakb  Boggew  and  Lucian  C,  Ricketts  for  appellants. 

James  H.  Ferguson  and  C  TF.  B.  Allison,  for  appellee. 

Haymond,  President  : 

This,  like  the  case  of  Tliomas  Kyle  r.  Thomas  J.  Jen- 
kins,  decided  by  this  Court  at  the  June  term  1873,  6  W. 
Va.,  371,  is  an  action  of  trespass  on  the  case  commenced 
in  the  circuit  court  of  the  county  of  Cabell  by  the  ap- 
pellee, (Ross),  against  the  appellants,  and  several  other 
persons.  The  cause  of  action  set  out  in  the  declaration  is 
assault  and  batter}^  and  injury  and  destruction  of  plain- 
tiflfe  property  &c.  An  attachment  was  sued  out  by  the 
plaintiff  in  the  action,  and  levied  upon  a  large  quantity 
of  lands  of  the  defendants  to  the  action.  The  cause  was 
prosecuted  to  verdict  and  judgment  against  the  appel- 
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januarj^Term.'^^^^  ^^^  others,  OR  publicatiOR,  and  the  lands  upon  which 

RosS^       the  attachment  was  levied  were  ordered  by  the  court,  by 

Jenkins,  rcasou  of  such  Icvy,  to  be  sold  to  satisfy  the  judgment. 
The  judgment  appears  to  have  been  rendered  on  the  21st 
day  of  November,  1864,  for  $30,000.00  damages  the 
amount  of  the  verdict  of  the  jury,  and  costs  of  suit. 
And  the  order  directing  sale  of  the  lands  to  be  made 
to  satisfy  the  judgment  was  made  on  the  same  day. 

On  the  20th  day  of  June,  1866,  the  appellants  and  others 
appeared  in  court  and,  by  their  attorney,  tendered  to  the 
court,  and  asked  leave  to  file,  a  petition  to  have  the  pro- 
ceedings in  said  action  reheard,  and  the  appellee  then 
and  there  appeared  in  court  to  said  petition,  by  his  at- 
torney, and  waived  notice  of  said  motion,  and  objected 
to  the  filing  of  the  petition  on  these  grounds  : 

First,  The  petition  does  not  state  the  facts  required 
by  law. 

Second.  The  petition  is  not  sworn  to. 

Third.  Is  not  accompanied  by  the  affidavit  required 
by  law. 

Afterwards,  on  the  7th  day  of  Januarj',  1870,  the  cir- 
cuit court,  by  its  order  and  judgment  then  made  and  en- 
tered of  record,  sustained  the  objections,  so  made  by  the 
appellee,  by  his  counsel,  to  the  filing  of  said  petition,  for 
a  rehearing  of  the  proceedings  in  the  cause,  and  refused 
to  allow  the  petition  to  be  filed,  because  of  said  objec- 
tions. To  this  opinion  and  judgment  of  the  circuit 
court,  refusing  to  permit  the  petition  to  be  filed  the  ap- 
pellants and  their  co-petitioners  excepted,  and  their  bill 
of  exceptions  was  signed  and  sealed  in  due  form,  and 
made  a  part  of  the  record.  The  petition  is  copied  in 
the  bill  of  exceptions.  From  the  judgment  of  the  cir- 
cuit court  refusing  to  permit  the  appellants,  and  their 
co-petitioners  to  file  their  said  petition  praying  for  a  re- 
hearing of  the  proceedings  in  said  cause,  the  appellants 
have  appealed  to  this  Court.  The  undertaking  for  the 
appeal  in  this  cause,  to  this  Court,   was   filed   with   the 
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clerk  of  the  circuit  court   of  said   county   of  Cabell   on  j,inui?l%erm. 

the  22nd  day  of  February,  1870.     On   the   3rd   day   of ^^ 

March,  1870,  the  notice  of  the  appeal  was  served  on  the  jenliins. 
appellee,  and  on  the  same  day  the  notice,  so  served,  was 
filed  with  the  clerk  of  said  circuit  court.  From  the 
date  last  aforesaid  until  the  present  the  appeal  has  been 
pending  in  this  Court.  The  petition,  on  its  face,  is  suf- 
ficient, and  for  the  reasons  stated  in  the  opinion  of  this 
Court  in  the  said  cause  of  Kyle  v.  JenkinSy  the  said  cir- 
cuit court  of  the  county  of  Cabell  erred  in  refusing  to 
permit  the  said  petition,  for  a  re-hearing  of  the  proceed- 
ings in  said  action,  to  be  filed.  We  are  further  of  the 
opinion  that  the  affidavit  mentioned,  and  referred  to  in 
5aid  opinion,  as  being  commonly  known  as  the  "suitor's 
test  oath,"  and  the  acts  of  the  Legislature,  in  said  opin- 
ion mentioned  and  cited,  requiring  the  same,  in  the  cases 
specified,  were  contrary  to  the  Constitution  of  this  State 
of  1863,  and  null  and  void  ;  and  for  the  same  reason  they 
are  determined  to  be  contrarj'  to  the  Constitution  of 
the  United  States. 

The  opinion  and  judgment  of  the  circuit  court  of  the 
county  of  Cabell  rendered  on  the  said  21st  day  of  No- 
vember, 1864,  refusing  to  permit  the  said  petition  for  a 
re-hearing  of  the  proceedings  in  said  action  to  be  filed, 
must  be  reversed,  and  the  appellants  recover  against  the 
appellee  Robert  Ross  their  costs  here  expended. 

And  this  Court  proceeding  to  give  such  judgment  as 
the  said  circuit  court  should  have  given,  the  cause  must 
be  remanded  to  the  circuit  court  of  Cabell  county,  with 
directions  to  it,  to  allow  and  permit  the  said  petition 
for  a  re-hearing  of  the  proceedings  in  said  cause  to  be 
filed,  and  to  grant  the  re-hearing  prayed  for,  unless  legal 
and  sufficient  reason,  other  than  any  now  appearing  by 
the  record,  be  shown,  why  the  prayer  of  the  said  petition 
should  not  be  granted ;  and  further  to  proceed  in  the 
same  as  justice  requires  and  the  law  directs. 
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januir'/xerm.     HoFFMAN  and  Paull,   Judgcs,  concurrcd.    Moore, 
"Judge,  did   not   sit  at  the  hearing  and  determination  of 
this  cause. 


Itoes 

V. 

J^iiki  119. 


Judgment  Reversed  and  Cause  Remanded  for 
Further  Proceedings. 

Note  by  Reporter* — At  the  same  term,  in  two  suits, 
one  between  John  Alford,  plaintiff,  and  the  same  defen- 
dants, the  other  between  Julius  Frental,  plaintiff,  and 
same  defendants,  the  same  principles  were  adjudicated, 
upon  a  similar  state  of  facts.  The  Reporter  does  not 
deem  it  necessary  to  publish  these  opinions  in  full,  as 
the  judgments  in  them  were  but  in  affirmation  of  the 
principles  decided  in  the  foregoing  case  of  Ross  v.  Jen- 
kins, 
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CHAKLBSTON, 

Hurst  v,  M.  V.  B.  Hurst. 

February  27,  1874. 


,  7  289 
41  317 
41    M&l 


S.  H.  (and  wife),  the  rightful  owner,  in  fee  simple,  of  a  tract  of  land,  1874. 
and  the  fetherof  of  M.  V.  B.  H.,  conveyed  to  M.  V.  B.  H.  by  deedi!!!^!!L^?^ 
dated  the  9th  day  of  December,  1863,  said  tract  of  land,  situated 
in  Harrison  county,  this  State.  In  the  early  part  of  the  deed  the 
consideration  of  the  deed  is  stated  to  be  one  dollar.  The  land  is 
described  in  the  deed  by  metei  and  bounds,  and  as  containing  one 
hundred  and  ninety  acres,  '*to  have  and  to  hold  the  above  described 
tract  of  land,  with  its  appurtenances,  to  the  said  M«  Y .  B.  H.,  and 
his  heirs  and  assigns  forever.  And  S.  H.,  and  wife,  covenant  to 
and  with,  the  said  M.  V.  B.  H.,  his  heirs  and  assigns,  to  warrant 
and  defend,  generally,  the  above  described  tract,  or  parcel,  of 
land,  to  the  said  M.  Y.  B.  H.,  his  heirs,"  &c.  In  the  deed  imme- 
diately after  the  last  recited  clause,  are  the  following  clauses,  the  one 
immediately  following  the  other,  viz:  "(It  is  fairly  understood  that 
the  above  described  tract  or  parcel  of  land  is  to  be  the  said  M.  Y. 
6.  H.'s  share  of  father  S.  H.'s  estate.)  And  it  is  further  understood 
that  I,  S.  H.,  hold  a  life  interest  in  the  above  described  tract  of 
land." — Held: 

1.  That  in  ejectment  the  deed  should  be  so  construed  as  to  arrive  at 

the  true  intent  of  the  grantor  and  grantee,  and  that  in  so  doing 
the  whole  of  the  deed,  and  all  its  parts,  should  be  considered  to- 
gether. 

2.  That,  adopting  the  above  rule,  the  plain  legal  effect  of  the  deed,  from 

its  face  was,  and  is,  to  convey  to  M.  Y.  B.  H.  an  estate  in  fee  sim- 
ple in  the  land  to  commence  upon  the  death  of  S.  H.,  and  that  J9 
H.  reserved  to  himself  an  estate  for,  and  during,  his  life  in  the 
land. 

8.  That  it  was  right  and  proper,  in  such  case,  for  the  court  below  to  con- 
strue the  deed  according  to  its  legal  effect,  ft-om  its  face,  and  to  in- 
struct the  jury  as  to  what  was  its  effect  in  law. 
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1874.         4.  That  parol  evidence  as  to  the  acts  or  declarations  of  the  parties,  at 

L        the  time  of  the    execution  of   the  deed,  or  afterwards,  is  inad- 

Hurst  missihle  and  incompetent  in  such  case,  as  evidence  to  enlarge,  re- 

Hunt,  strict,  explain  or  alter  the  intention  of  the  parties,  as  expressed 

in  the  deed,  or  to  vary  the  legal  effect  thereof,  as  clearly  mani- 
fested hy  the  deed  itself. 

5.  That  the  deed  is  not  so  ambiguous  as  to  admit  of  the  introduction 
of  such  parol  evidence  for  the  purpose  of  determining  the  true 
intent  and  meaning  of  the  parties,  hy  the  language  employed  in 
the  deed ;  or  to  show  that  it  was  the  purpose  and  intent  of  the 
parties  at  the  execution  of  the  deed,  that  the  deed  should  pass  to 
M.  V.  B.  H.  an  estate  in  fee  simple,  to  take  effect  at  the  execution 
and  delivery  thereof,  and  not  an  estate  in  fee  simple,  to  take  effect 
at  the  death  of  S.  H. 

This  was  an  appeal  by  Martin  Van  Buren  Hurst,  from 
a  judgment  on  the  verdict  of  the  circuit  court  of  Harri- 
son county,  rendered  on  the  30th  day  of  May,  1870,  in 
an  action  of  ejectment  then  pending  in  said  court,  be- 
tween Shadrach  Hurst,  plaintiff,  and  said  Martin  Van 
Buren  Hurst,  defendant. 

The  case  was  brought  here  for  the  construction,  by 
this  Court,  of  two  clauses  in  the  deed  from  the  appellee 
to  the  appellant.  The  questions  were  raised  in  the  court 
below  by  several  instructions,  asked  for  by  the  plaintiff 
and  defendant,  respectively.  So  much  pf  the  deed  and 
instructions  aforesaid,  as  is  material  to  be  set  forth  here, 
•    will  be  found  in  the  opinion  of  the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  the  first  judicial 
circuit,  presided  at  the  trial  below. 

George  H.  Lee  and  Caleb  Boggess,  for  the  appellant. 
C.  C.  OoUy  for  the  appellee. 

Haymond,  President: 

This  was  an  action  in  ejectment,  brought  in  the  county 
of  Harrison.  There  was  an  office  judgment  had  against 
the  defendant  at  rules  on  the  first  Monday  in  May,  1869. 
Afterwards,  at  a  circuit  court  held  for  said  county,  on 
the  '27th  day  of  May,  1869,  the  cause  came  regularly  on 
the  docket,  and  the  plaintiff  and  defendant  appeared  in 
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court,  by  their  attorneys,  and  on  motion  of  the  defendant  janulJJ'^CTro. 
the  office  judgment,  had  in  the  cause,  at  rules,  was  set~~jj;j^^^^ 
aside,  and  the  defendant,  for  plea,  pleaded  that  he  was  not  Huwt 
guilty  in  manner  and  form  as  the  plaintiff  in  his  decla- 
ration has  complained ;  and  of  this  he  put  himself  upon 
the  country,  and  the  plaintiff  did  likewise.  The  cause 
was  regularly  continued  until  a  circuit  court  held  for 
said  county,  on  the  28th  day  of  May,  1870,  at  which  the 
parties  both  appeared  in  court,  by  their  attorneys,  and 
there  was  a  trial  by  jury  regularly  had,  and  the  jury,  by 
their  verdict,  found  for  the  plaintiff,  the  land  in  the  dec- 
laration mentioned  and  described,  and  that  the  plaintiff 
hath  an  estate  therein  for  and  during,  his  natural  life, 
and  assessed  the  plaintiff's  damages  at  one  cent.  Upon 
this  verdict  the  circuit  court,  during  the  same  term,  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  against  the 
defendant,  for  an  estate,  during  his  life,  in  the  land  in  the 
declaration  mentioned,  describing  the  metes  and  bounds 
of  the  land,  as  they  are  described  in  the  declaration,  and 
for  the  damage,  and  also  plaintiff's  costs  of  suit.  Dur- 
ing the  trial  of  the  cause  the  defendant  took  two  bills 
of  exception  to  the  rulings  of  the  court,  which  bills  are 
numbered  numbers  one  and  two.  By  bill  of  exception 
number  one,  it  appears  that  on  the  trial  of  the  cause,  af- 
ter the  plaintiff  had  given  in  evidence  to  the  jury  a  deed 
in  these  words,  viz : 

"This  deed  made  this  9th  day  of  December,  1863,  be- 
tween Shadrach  Hurst  and  Catharine,  his  wife,  of  the 
county  of  Harrison  and  State  of  West  Virginia,  of  the 
one  part,  and  Martin  Van  Buren  Hurst,  of  the  same 
county  and  State  of  the  other  part,  witnesseth  : 

"That  the  said  Shadrach  Hurst  and  Catharine  his  wife, 
for  and  in  consideration  of  thp  sum  of  one  dollar,  have 
granted,  bargained  and  sold  unto  the  said  Martin  V.  B- 
Hurst,  his  heirs  and  assigns  forever,  a  certain  piece  or 
pai^t  af  land,  lyiag  in  said  county  of  Harrison  on 
Ow^ji  pavifi'  Fofk  of  limestone  creek,  and  bounded," 
&Q,  (j^e  boundaries  the  same  as  contained  Ih  the  declar- 
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jMiulryVenii.^*'^^")  "*^  ^*^^'^  ^"^  *^  ^^^^  *^®  abovc  described  tract  or 
^^^  parcel  of  land,  with  its  appurtenances,  to  the  said  Martin 
Hukt  ^'  ^*  Hurst,  and  his  heirs  and  assigns  forever.  And  the 
said  Shadrach  Hnrst,  and  Catharine,  his  wife,  covenants 
to  and  with  the  said  Martin  Y.  B.  Hurst,  his  heirs  and  as- 
signs, to  warrant  and  defend,  generally,  the  above  de- 
scribed tract  or  parcel  of  land  to  the  said  Martin  V.  B. 
Hurst,  his  heirs,  &c.,  against  all  persons  or  claims,  what- 
ever. {It  is  fairly  understood  that  the  above  dtscribed 
tract  or  parcel  of  land  is  to  be  said  Martin  V.  B,  HursPs 
share  of  his  fathei'  Shadrach  Hurst's  estate,)  And  it  is 
further  understood  that  /,  Shadrach  Hursts  hold  a  life  tn- 
terest  in  the  above  described  tract  of  land.  As  witness  the 
following  signatures  and  seals,  this  9th  day  of  December, 
1863." 

This  deed  was  signed,  sealed  and  acknowledged  by 
Shadrach  Hurst  and  wife  on  the  day  of  its  date,  and  du- 
ly admitted  to  record  in  the  Recorder's  office  of  said 
county,  on  the  30th  day  of  January,  1864.  And  also, 
after  the  plaintiff  had  given  to  the  jury  evidence  tending 
to  prove,  that  after  the  date  of  the  said  deed,  the  plaintiff 
continued  in  the  possession  of  the  land  therein  mention- 
ed, claiming  the  same  as  his  property,  until  the  first  day 
of  January,  1867,  and  with  the  consent  and  approval  of 
the  defendant  occupied  the  land  and  claimed  the  same  as 
his  own,  during  his  life,  and  still  claims  the  same.  And 
after  the  defendant  had  admitted  in  court  that  he 
did  not  claim  the  land  as  tenant  of  the  plaintiff,  but 
that  he  claimed  the  same  adverse  to  him,  and  in  fee  sim- 
ple, the  said  defendant  gave  evidence  to  the  jury  tending 
to  prove  the  following  facts,  viz :  That  at  the  time  of  the 
execution  of  the  said  deed,  the  plaintiff  delivered  the  pos- 
session of  the  land  therein  mentioned  to  the  defendant,  who 
then  took  possession  thereof  and  continued  to  hold  the  same 
ever  since,  claiming  the  title  thereto ;  that  afterwards, 
on  the  1st  day  of  Januarj',  1864,  the  plaintiff  sold  and 
delivered  to  the  defendant  all  his  personal  property,  in- 
cluding his  stock  on  i-aid  land,  which  was  a  part  of  his 
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home  fiirm,  at  a  price  to  be  paid  to  his  heirs  as  he  should  januiJy^Teim 
provide  by  will ;  that  from  the  date  of  the  deed  the  de-~-j[,,^^  — 
fendant  occupied,  cultivated  and  improved  the  pnemises,  ^J;^ 
and  has  continued  to  do  so  ever  since ;  that  in  part  con- 
sideration of  the  conveyance  of  the  land  by  the  plaintiff 
to  the  defendant  at  the  date  of  the  deed  aforesaid,  it  was 
agreed  by  the  parties  that  the  defendant  should  main- 
tain and  support  the  plaintiff  and  his  wife  during  their 
lives;  that  the  defendant  did  support  them  afterwards 
until  the  first  of  January,  1867;  that  up  to  this  time 
they  lived  together  on  the  premises,  and  that  the  plain- 
tiff then  left  defendant,  and  took  up  his  abode  elsewhere ; 
that  about  the  time  of  executing  the  deed,  and  aftxjrwards 
the  plaintiff  repeatedly  disclaimed  any  ownership  of  said 
land^  or  any  property  whatever,  and  claimed  to  be  only  en- 
titled to  maintenance  and  support  out  of  said  land  ;  that  in 
the  year  1864,  the  plaintiff  directed  the  personal  property, 
and  said  land  to  be  charged  on  the  commissioner's  books 
of  the  revenue,  for  taxation,  to  the  defendant ;  that  said 
property  was  so  charged  from  1865  to  1869,  both  inclu- 
sive and  taxes  thereon  paid  by  the  defendant ;  that  in 
the  winter  of  1864  and  1865,  the  plaintiff,  when  applied 
to  for  a  lease  of  part  of  said  premises,  disclaimed  any 
right  to  lease  the  same,  and  turned  the  applicant  over  to 
thje  defendant  as  the  proper  person  to  make  said  lease, 
stating  that  he  had  the  legal  title  thereto.  All  this  evi- 
dence, except  the  deed  and  assessment  and  payment  of 
taxes,  was  parol.  In  this  state  of  the  case,  the  plaintiff, 
by  his  attorney,  asked  the  court  to  instruct  the  jurj'^  as 
follows :  ^' First.  The  deed  from  Shadrach  Hurst  to  Mar- 
tin Van  Buren  Hurst,  dated  December  9,  1863,  and 
given  in  evidence  to  the  jury,  creates  and  reserves  to  the 
said  Shadrach  Hurst  an  estate  for  life  in  the  land  in  the 
said  deed  described,  and  in  controversy  in  this  suit,  and 
if  Shadrach  Hurst  was  at  the  time  of  the  making  of  said 
deed  in  possession  of  said  land,  he  was  not  divested  of 
the  possession  thereof  by  the  execution  of  said  deed. 
Second.  If  the  jury  believe  from  the  evidence  that  at  the 
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januiry^Term.*'"^^  ^^^'^^  ^"^^^^^^^^^^  ^^^^^^  ^^^*  *^^  defendant  was  in 

possession  of  the  land  in  controversy,  they  must  find  for 

jjV.  the  plaintiff,  unless  they  further  believe  from  the  evi- 
dence that  since  the  9th  day  of  December,  1863,  the 
date  of  the  deed  from  plaintiff  to  defendant,  the  plaintiff, 
by  deed  or  writing,  under  seal,  conveyed  to  the  defen- 
dant the  life  estate  reserved  therein  to  himself." 

To  which  instructions,  and  each  of  them  the  defendant 
objected,  and  moved  the  court  to  instruct  the  jury  as 
follows : 

*^ First.  If  the  jury  believe  from  the  evidence  that  in 
the  execution  of  the  deed  from  the  plaintiff  to  the  de- 
fendant of  the  9th  of  December,  1863,  it  was  the  in- 
tention and  purpose  of  the  grantor  to  pass  the  legal  title, 
presently,  to  the  grantee,  they  will  give  such  effect  to  the 
deed  in  determining  the  issue  before  them. 

^^ Second.  It  is  proper  for  the  jury  to  consider  the  acts 
and  declarations  of  the  plaintiff  and  defendant  in  rela- 
tion to  the  ownership  and  control  of  said  land  since  the 
9th  day  of  December,  1863,  and  prior  to  the  institution 
of  this  suit,  to  determine  whether  the  right  of  possession 
thereof  was  conferred  upon  the  defendant  by  the  deed 
of  the  former  date. 

^^  Third.  If  the  jury  shall  believe  from  the  evidence 
that  the  land  in  controversy  is  the  same  land  embraced 
in  the  deed  from  the  plaintiff,  dated  the  9th  day  December, 
1863,  and  offered  in  evidence  by  the  plaintiff,  that  they 
are  to  consider  the  said  deed  as  passing,  in  preaentiy  the 
absolute  fee  simple  title  to  the  land." 

To  giving  the  instructions  so  asked  by  the  defendant 
the  plaintiff  objected.  The  court  overruled  the  defend- 
ant's objections  to  the  instructions  asked  by  plaintiff, 
and  gave  them  to  the  jury  as  asked,  and  sustained  the  ob- 
jections of  the  plaintiff  to  the  instructions  asked  by  the 
defendant.  By  bill  of  exceptions  number  two  of  defen- 
dant, it  appears  that  upon  the  trial  of  the  cause  it  was 
admitted  by  the  parties,  that  the  plaintiff,  on  the  9th 
day  of  December,    1863,   was   in  possession   of  and  the 
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owner  in  fee  simple,  of  the  land  in  the  declaration  men-  janolS^^Term 

tioned ;  and  that  on  the  day  and  year  last   aforesaid,  the ^^^ 

plaintiff  executed  and  delivered  to  the  defendant  the  ^J^ 
deed  of  that  date  set  forth  in  the  defendant's  ^r«<  bill  of 
exceptions  in  this  cause ;  and  that  at  the  time  of  the 
commencement  of  this  suit  the  defendant  was  in  the  pos- 
session of  the  land  mentioned  in  said  deed,  which  is  the 
same  land  described  in  the  declaration  in  this  cause,  claim- 
ing the  same,  not  as  a  tenant  of  the  plaintiff,  but  in  fee 
simple  and  adverse  to  the  plaintiff;  that  in  addition  to 
the  facts  above  stated,  the  defendant  and  the  plaintiff 
gave  evidence  to  the  jury  tending  to  prove  the  facts  set 
forth  in  the  defendant's  first  bill  of  exceptions,  which 
is  herein  referred  to  and  made  part  of  this  bill,  which 
facts  are  substantially  all  that  were  admitted,  or  that 
said  evidence  tended  to  prove.  And  the  defendant  moved 
the   court  to  instruct  the  jury  as  follows  : 

^^ First,  If  the  jury  shall  believe,  from  the  evidence 
that  the  land  in  controversy  is  the  same  land  embraced 
in  the  deed  from  the  plaintiff,  dated  the  9th  day  of  De- 
cember, 1863,  and  given  in  evidence  to  the  jury  by  the 
plaintiff;  and  if  they  further  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  of  the  institution  of  this 
suit  had  no  other  right  to  recover  the  possession  of  said 
premises  against  the  defendant  than  his  previous  owner- 
ship and  rightful  possession  of  the  premises  together 
Ynih.  any  interest  thereto  retained,  or  reserved,  in  said 
deed,  then  they  must  find  for  the  defendant. 

^^Second.  And  if  the  jury  shall  further  believe  from 
the  evidence  the  plaintiff  put  the  defendant  in  possession 
and  has  no  other  right  to  recover  the  possession  of  said 
premises  than  his  previous  rightful  ownership  and  occu- 
pancy thereof,  and  the  reservation  therein  contained  in 
the  conclusion  of  said  deed,  that  they  must  find  a  verdict 
for  the  defendant.'' 

To  the  giving  of  which  instructions  by  the  court,  the 
plaintiff  objected,  and  the  court  refused  to  give  the  in- 
structions, and  the  defendant  excepted.     The  questions 
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jauu\?I^Tornj.°^^  ^  ^  determined  are  whether  the  court  erred  in  giv- 
~"ing  the   two   instructions   asked  by  the   plaintiff,  and 
whether  the  court  erred  in  refusing  to  give  the  several 
instructions  asked  by  the  defendant.     The  first  instruc- 
tion asked  by  plaintiff,  and  given  by  the  court  simply 
embodies  the  opinion  of  the  court,  as  to  the  proper  con- 
struction  and  the  legal  efiect,  of  the  deed  from  plaintiff 
to  defendant.     If  the  opinion  of  the  court  of  the  legal 
effect  of  the  deed  is  correct,  then  the  instruction  given 
was  proper  in  the  form  it  was  given.     And  if  the  first 
instruction  asked  by  plaintiff,  and  given  by  the  court,  is 
correct,  then  there  can  be  no  doubt  as  to  the  second  in- 
struction asked  by  plaintiff,  and  given  by  the  court,  be- 
ing also  correct,  and  proper.     If  the  two  instructions 
given  by  the  court,  at  the  instance  of  plaintiff,  are  cor- 
rect, then  each  and  all  the  instructions  asked  by  the  de- 
fendant, to  be  given,  and  which  were  refused,  were  in- 
correct,  and   were   properly  refused.     By  the  Codc^  of 
Virginia  of  1860,  chapter  one  hundred  and  sixteen,  sec- 
tion five,  which  was  in  force  in  this  State  in   1863,  any 
estate  may  be  made  to  commence  in  futuro,  by  deed,  in 
like  manner  as  by  will.     And  any  estate  which  would  be 
good  as  an  executory  devise  or  bequest,  shall  be  good  if 
created  by  deed.     An  estate  for  the  tenant's  own  life  is, 
in  the  estimation  of  the  law,  a  better  one  and  of  a  higher 
nature  to  him,  than  one  for  the  life  or  lives,  of  another 
or   others.     And   it  has  been   held  that  in   construing 
grants  when  the  language  is  equivocal,  that  construction 
is  given  which  is  most  favorable  to  the  grantee  ;  where  a 
grant  is  made  to  one  with  no  other  words  of  limitation^ 
he  will  be  entitled  to  an  estate  during  his  own   life,  if 
the  estate  of  the  grantor  will  allow  him  to  convey  such 
an  estate.     See  1st  Wash,  on  Prop.,  3rd  ed.  chapter  five, 
section  five,  and  authorities  there  cited,  under  the  head  of 
"Estates  for  Life.''     So,  I  apprehend,  when  the  owner  of 
land,  in  fee  simple,  conveys  the  land  in  fe^  simple  re- 
serving therein  a  "life  estate"  it  should  be  construed  as 
meaning  an  estate  for  the  life  of  the  grantor  is  reserved. 
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Wtbder  v.  Webster,  33  New  Hamp.  22.  If  any  thing  j^J^^J'tc™ 
is  to  be  reserved  out  of  the  property  granted,  it  is  usually  :^^^ 
done  by  the  clause  of  redendum,  as  it  is  called,  which  jjj^ 
commonly  follows  that  of  the  habendum.  See  third  vol.  of 
Wash.  Prop.,  3d  ed.,  side  page  645.  The  word  "inter- 
est," often,  is  used  to  express  or  represent  "estate."  As 
for  instance  an  "interest"  in  a  tract  of  land  is  often  used 
as  meaning  the  same  thing  as  an  "estate"  in  a  tract  of 
land.  These  two  words  are  not  unfrequently  used  as  con- 
vertible terms.  In  the  Code  of  Virginia  of  1860,  chap- 
ter one  hundred  and  sixteen,  sections  two  and  five,  and 
in  the  Code  of  1868,  chapter  seventy-two,  section  eleven, 
the  word  interest  is  employed  to  represent  "estate"  and 
as  meaning  the  same  thing..  The  word  "interest,"  as 
coupled  with  the  word  "life."  in  the  deed  from  plaintiff 
to  defendant  evidently  means  a  life  estate ;  and  taking 
the  whole  sentence  together,  the  "life  estate"  means  an 
estate  for  the  life  of  the  grantor.  Reading  the  sentence 
as  thus  construed,  it  would  be  thus :  And  it  is  further 
understood  that  I,  Shadrach  Hurst,  "hold"  an  estate  for 
my  life  in  the  above  tract  of  land.  What  was  the 
meaning  and  intention  of  the  grantor  in  the  use  of  the 
word  "hold"  as  employed  in  the  foregoing  sentence? 
We  must  gather  the  intention  of  the  parties,  as  well  as 
we  can  from  the  words  of  the  deed.  And  in  construing 
the  deed  all  the  parts  are  to  be  taken  together,  and  force 
given  to  the  grant,  and  reservations,  according  to  the  in- 
tention of  the  parties.  French  t?.  Carhart,  1  Comstock, 
(N.  Y.),  109,  opinion  of  judge  Johnson ;  Swick  v.  Sears, 
1  Hill  (N.  Y.)  19 ;  judge  Bronson,  in  delivering  the 
opinion  of  the  court  in  this  case,  says,  "The  offer  to  show, 
by  parol  evidence,  what  the  parties  intended  by  the 
deed,  or  the  reservation  which  it  contains  was  properly 
overruled.  After  ascertainining  the  existing  state  of 
things,  at  the  time  the  deed  was  executed,  the  instrument 
be  left  to  speak  for  itself.  We  cannot  give  any  effect  to 
what  the  parties  may  have  said,  at  the  time,  by  way  of 
enlarging  the  operation  of  the  deed,  without  in  effect  al- 
38 
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janua?y*Term.^^w^°g  *h^  instrument  to  be  contradicted  by  parol,  and 
^saying  that  the  title  to  real  estate  may  pass  without  writ- 
ing." Richardson  v.  York  &c ;  14  Maine  216.  The 
sentence  immediately  preceding  the  one  under  consider- 
ation reads,  "It  is  fairly  understood  that  the  above  de- 
scribed tract  or  parcel  of  land  is  to  be  the  said  Martin  V- 
B.  Hurst's  share  of  his  father's,  Shadrach  Hurst's  estate." 
The  purport  of  the  deed  shows  the  money  consideration 
for  the  deed  was  only  nominal,  and  this  fact,  connected 
with  the  sentence  just  quoted,  shows  clearly  that  the  con- 
veyance of  the  land  was  a  mere  gift  by  the  father  to  the 
son,  and  that  the  deed  was  in  fact  what  is  frequently 
called  a  "will  deed,"  and  should  be  construed  accordingly 
The  purport  of  the  deed,  or  rather  the  habendum  pur- 
ports to  pass  a  fee  simple  estate.  It  is  admitted  that  the 
grantor  was,  at  the  date  of  the  deed,  the  rightful  owner 
in  fee  simple  of  the  land.  And  if  he  was  conveying  an 
estate  in  fee  simple,  why  did  he  use  the  words,  "And  it 
is  further  understood  that  I,  Shadrach  Hurst,  hold  a  life 
interest  in  the  above  described  tract  of  land  ?"  Clearly 
it  was  not  used  for  the  purpose  of  describing  the  estate 
intended  to  be  conveyed  to  the  grantee  by  the  deed ;  nor 
was  it  intended  to  describe  the  estate  of  which  the 
grantor  was  possessed,  and  intended  to  be  passed 
Then  for  what  purpose  was  the  sentence  inserted  in  the 
connection  where  it  is  employed  ?  Evidently  to  express 
a  reservation  in  behalf  of  the  grantor,  and  that  reserva- 
tion was  an  estate  for  the  life  of  the  grantor.  The  legal 
effect,  then,  of  the  sentence  under  consideration,  as  con- 
tained in  the  deed,  when  considered  in  connection  with 
other  parts  of  the  deed  is  precisely  the  same  as  if  the 
grantor  had  said  in  the  deed,  "And  it  is  further  under- 
stood that  I,  Shadrach  Hurst,  hold  a  life  interest  in  the 
above  described  tract  of  land."  While  the  deed  stands 
as  the  act  of  the  parties,  parol  evidence  cannot  be  received 
to  contradict  or  control  it.  This  elementary  general 
rule  has  been  applied  to  the  case  of  reservations  in  deeds. 
Webster  v.  Webster,  33  New   Hamp.  22 ;  Swick  v.  Sears, 
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1  Hill  (N.  Y.)  17;  Nobk  V.  Bosworth,  19  Pick  (Mass.)  j.^„i?J2^,rm. 
314.  In  the  case  last  cited,  Shaw,  judge,  in  delivering  ^^^^  ~ 
the  opinion  of  the  court,  says:  '^It  would  as  well  be  con-  jjJJ^j 
trary  to  the  general  rule  of  the  common  law,  which  pro- 
vides that  the  terms  of  an  instrument  in  writing  shall  not 
be  altered  or  controlled  by  a  parol  agreement,  as  against 
the  provision  of  the  statutes,  which  requires  that  all 
rights  and  interests  in  real  estate,  shall  be  manifested  by 
some  instrument  in  writing,  and  that  no  action  shall  be 
be  brought  on  any  agreement  for  the  sale  of  land,  or  any 
interest  in  or  concerning  the  same,  unless  in  writing.  It 
is  as  much  against  these  rules  to  admit  parol  evidence, 
to  prevent  or  restrain  the  legal  inferences  and  conse- 
quences of  a  deed,  as  to  control  and  alter  its  express 
provisions.  Pattiaon  v.  Hully  9  Cowen,  (N.  Y.)  754." 
See  also  Pasley  v.  Englishy  5  Gratt.,  141 ;  Carpenter  v. 
Millard,  38  Vermont,  16. 

It  is  true  that  when  the  language  used  is  susceptible 
of  more  than  one  interpretation,  it  has  been  held  that 
courts  will  look  at  the  surrounding  circumstances,  exist- 
ing when  the  contract  was  entered  into,  the  situation  of 
the  parties  and  of  the  subject  matter  of  the  instrument ; 
and  sometimes  when  the  words  are  ambiguous  the  courts 
will  call  in  aid  the  acts  done  under  it,  as  a  clue  to  the  in- 
tention of  the  parties.  See  French  v,  Carhart,  1  Qjmstock 
(X.  Y.)  109.  But  in  this  case  the  language  is  not  so  am- 
biguous as  to  admit,  or  require  such  evidence  to  a  proper 
understanding  of  the  meaning  of  the  parties  as  to  the 
character,  quality  and  extent  of  the  estate  intended  to  be 
reserved  by  the  grantor  to  himself.  I  think  it  is  clear 
upon  full  consideration  that  the  plain  purpose  and  legal 
effect  of  the  deed  in  question,  was,  and  is,  to  convey  to  the 
grantee,  an  estate  in  fee  simple  to  commence  on  the  death 
of  the  grantor,  and  to  reserve  to  the  grantor  an  estate 
for  and  during,  his  life,  in  the  lands ;  and  that  parol  evi- 
dence of  acts  or  declarations  of  the  parties,  or  either  of 
them,  after  or  at  the  time  of  the  execution  of  the  deed, 
to  enlarge,  explain,  restrict  or  alter  the  plain  legal  effect 
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januaiT  Tann.^^  ^^^  ^®^^  ^  incompetent,  and  inadmissable ;  and  that  it 
Huiit  ^^  proper  for  the  court  to  construe  and  determine  the 
Huret.  legal  effect  of  the  deed  and  to  instruct  the  jury  thereon. 
And  I  am  of  opinion,  for  the  reasons  above  stated,  that 
the  instructions  given  by  the  court  to  the  jurj',  at  the  in- 
stance of  the  plaintiff  in  this  case  were  and  are,  correct, 
and  that  the  court  was  right  in  refusing  to  give  the  in- 
structions asked  by  the  defendant.  The  judgment  of 
the  court  below  must,  therefore,  be  affirmed  with  costs 
and  $30  dollars  damages  to  the  appellee  against  the  ap- 
pellant. 

The  other  Judges  concurred. 

Judgment  Affirmed. 
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CHARLESTON, 

Railroad  Company  v.  Halstead. 

February  27, 1874. 

A  report  of  commissioners,  made  under  section  fourteen  of  chapter         1874. 
forty-two  of  the  Code,  providing  that  the  party   defendant  shall  J*°^""^y  '^^^' 
baTe  the  liberty  of  constructing  certain  easements  over  the  land 
taken  by  the  Company,  is  erroneous  upon  its  face,  although  other- 
wise in  conformity  to  the  statute,  and  may  be  set  aside  on  motion 
of  the  defendant*. 

An  appeal  from  an  order  of  the  circuit  court  of  Fay- 
•ett€  coimtj',  setting  aside  a  report  of  commissioners  ap- 

♦The  fo  llowing  is  the  section  referred  to  in  the  above  syllabus: 
"14.  As  to  each  tract,  the  commissioners,  after  viewing  the  same,  and 
hearing  any  proper  evidence  which  is  offered,  shall  ascertain  what  will 
be  a  just  compensation  to  the  person  entitled  thereto  for  so  much 
thereof  as  is  proposed  to  be  taken,  and  for  damage  to  the  residue  of 
the  tract,  beyond  the  peculiar  benefits  to  be  derived  in  respect  to  such 
residue  from*  the  work  to  be  constructed,  or  the  purpose  to  which  the 
land  to  be  taken  is  to  be  appropriated,  and  make  report  to  the  follow- 
ing effect:  "We,  the  undersigned,  cx>mmis8ioners  appointed  by  the 

circuit  court  of county,  by  an  order  made  on  the day  of — j 

on  the  application  of ,  respectfully  report  that,   having  been 

first  duly  sworn,  we  have  viewed  tne  real  estate  owned  by , 

mentioned  in  the  said  application,  and  are  of  the  opinion   that 

will  be  a  just  compensation  for  so  much  of  the  said  real  estate  as  is 
proposed  to  be  taken  by  the  said  applicant,  that  is  to  say :  ( Here  de- 
«criDe  the  part  to  be  taken,  so  as  to  identify  the  same  with  reaconable 
certainty,  which  description  may  be  by  reference  to  a  plat  annexed  to 
the  report,  or  in  any  manner  that  would  be  sufficient  in  a  conveyance) ; 
as  wen  as  for  damage  to  the  residue  of  the  said  real  estate  beyond  the 
peculiar  benefits  which  will  be  derived  in  respect  to  such  residue  from 
the  work  to  be  constructed  ^or  from  the  purpose  to  which  the  part  to 
be  taken  by  said  applicant  is  to  be  appropriated).  Given  under  our 
hands,  this' aay  of ." 
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janui?y*Tonn.P^'^^^  Under  the  provisioDS  of  chapter  forty-two  of  the 
Railroad  Co.  Codc,  to  ascertain  a  just  compensation  to  the  appellee, 
Hait^ad.  Halstcad,  the  defendant  below,  for  certain  land  owned 
by  him,  situate  in  said  county,  which  was  proposed  to 
be  taken  by  the  Chesapeake  and  Ohio  Railroad  Company, 
the  appellant  here  and  the  plaintiff  below,  for  its  uses 
and  purposes.  The  facts  sufficiently  appear  in  the  opin- 
ion of  the  Court. 

The  Hon.  Henry  L.  Gillaspie,  judf]^e  of  said  circuit 
court,  presided  at  the  trial. 

Miller  &  Quarrier  and  Laidley  &  Hogevian  for  the  ap- 
pellant. 

Abram,  Burlew  for  the  appellee. 

Paull,  Judge  : 

This  was  a  proceeding  on  the  part  of  the  Railroad  Com- 
pany, under  the  provisions  of  chapter  forty-two  of  the 
Code  of  West  Virginia,  for  taking  so  much  of  the  de- 
fendant Halstead's  lands  as  they  required  for  their  use, 
in  the  county  of  Fayette. 

Commissioners  were  duly  appointed  to  make  the  ap- 
praisement required  by  law,  and  on  the  24th  day  of  Feb- 
ruary, 1871,  made  and  signed  their  report,  which  was  re- 
turned to  court.  At  a  term  of  the  court  held  on  the  22d 
day  of  May,  1872,  the  defendant  Halstead,  by  counsel, 
moved  the  court  to  set  aside  said  report,  for  errors  ap- 
pearing on  its  face.  The  motion  was  resisted  by  the 
Company,  but  on  argument  the  same  was  granted,  and 
the  report  was  set  aside.  To  the  order  of  the  court  set- 
ting aside  the  report  the  plaintiff  excepted,  and  from  it 
has  taken  its  appeal  to  this  Court.  The  report  recites 
that  the  commissioners  are  of  the  opinion  that  twenty- 
three  hundred  and  twenty  dollars  will  be  a  just  compensa- 
tion for  so  much  of  the  said  real  estate  as  is  proposed  to  be 
taken  by  the  said  applicant ;  (and  further  omitting  the 
description  of  the  land)  as  well  as  for  the  di^age  to  the 
residue  to  the  said  real  estate  beyond  the  peculiar  bene- 
fits which  will  be  derived  in  respect  to  such  residue  from 
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the  construction  of  the  said  railroad.     Thus  far  the  re-  j.nna7v  Term- 
port  is  in  strict  conformity  with  the  provision,  and  even  Ka,ij^^  ^^ 
with  the  form,  prescribed  by  the  statute.     Had  the  report     nabtoad 
stopped  there,  there  would  have  been  no  errors  upon  its 
face  ;  but  the  report  then  proceeds  as  follows  :   "Liberty 
is  reserved  to  said  Halstead  and  his  assignees  and  vendees, 
at  any  time,  to  construct  to  and  under,  or  by  trussel  work, 
over  the  land,  so  taken  and  above  described,  such  horse 
roads  and  car  ways  as  may  be  necessary  to  the  shipment, 
b}'  water  or  railroad,  of  the  minerals  or  other  products, 
of  the  residue  of  the  said  lands  of  the  said  John  Hal- 
stead.''     Does  this  last  paragraph  thus  embraced  in  the 
language  of  the  report  constitute  an  error  upon  its  face 
for  which  the  same  should  be  set  aside,  is  the  question 
now  submitted  to  our  determination. 

It  was  expressly  held  by  this  Court  in  the  case  of 
Chesapeake  and  Ohio  Railroad  Company  r.  Robert  Patton, 
6  W.  Va.,  147,  that  a  party  is  entitled  to  have  the  "just 
compensation,"  provided  for  by  law,  paid  to  him  exclu- 
sively m  money.  The  statute  does  not  contemplate  the 
payment  to  any  extent  in  any  other  way.  The  report 
before  us  reserves  to  the  defendant  the  liberty  of  con- 
structing certain  casements  over  the  land  which  has  thus 
been  taken  by  the  Company,  and  which  becomes,  under 
the  provisions  of  the  Code,  their  absolute  property.  If 
this  reservation  was  signed  by  the  commissioners  to 
be  a  part  of  the  compensation  to  which  the  party  was  en- 
titled, either  for  the  land  taken  or  for  damages,  the  re- 
port is  erroneous. 

It  has  been  claimed  in  argument,  however,  that  the 
report,  being  complete  and  perfect,  without  this  para- 
graph, and  the  commissioners  having  settled  a  "just  com- 
pensation" in  both  these  respects,  the  paragraph  should 
be  treated  as  surplusage  and  declared  a  nullity.  There 
is  some  force  in  this  view  ;  still  the  language  is  there, 
and  for  aught  that  we  can  see  or  tell,  was  to  constitute 
a  substantial  and  material  part  of  the  report.  It  is 
designed  to  confer  additional  benefits   upon   the   party, 
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januMy  Term.^®*^^  *^^  j^^*  Compensation  which  had  been  already 
Kaiiroadco.  awarded  :  for  what  reason  does  not  appear.  If  designed 
hjj^^,  to  be  effective,  this  paragraph  clearly  contravenes  the 
provisions  of  the  statute,  which  gives  the  Company  a  fee 
simple  title  to  the  land  taken  without  such  an  incum- 
brance, and  if  not  adopted  or  ratified  by  the  Company, 
would  furnish  just  ground  of  exception  to  the  report,  on 
its  part.  The  report,  however,  must  be  conclusive  on 
both  or  neither,  of  the  parties.  Regarding  the  question 
in  this  light,  the  commissioners  have  clearly  transcend- 
ed their  power.  We  have  seen  no  authority  bearing 
upon  this  subject,  except  the  case  of  Hill  and  Aldrich  r. 
7%c  Mohawk  and  Hudson  Railroad  Company y  3  Selden^ 
(N.  Y.)  152.  The  statute  of  New  York,  under  which 
this  case  was  decided,  provided  that  "the  appraisers  shall 
assess  the  value  of  the  land  so  proposed  to  be  taken,  and 
the  damages  the  owners  may  sustain  by  taking  their 
lands,  by  injury  to  buildings,  and  in  the  construction  of 
such  road,  without  any  deduction  on  account  of  any  real 
or  supposed  benefits  which  such  owner  may  derive  from 
the  construction  of  such  road."  Under  this  provision, 
the  commissioners  made  their  award,  with  the  following 
statement  in  their  certificate  :  "This  award  is  based  on 
the  supposition,  and  made  on  the  condition,  and  with 
the  understanding,  that  Hill  and  Aldrich,  the  owners, 
are  to  be  at  liberty,  at  any  time,  to  lay  out  and  open  a 
street  on  the  north  side  of  their  lot  across  said  road,  and 
to  remove  any  fences  or  obstructions,  to  such  street, 
and  also  to  drain  under  said  road,  provided  that  the 
grade  of  said  railroad  is  not  effected  thereby,  nor  the  run- 
ning, or  operation,  of  said  road  interfered  with  or  impeded 
in  any  way."  Without  commenting  upon  the  difference 
that  appears  in  the  New  York  statute  from  ours,  or  the  dif- 
ference in  the  language  of  the  award,  still  the  points  of 
agreement  are  sufficient  to  make  the  principle  of  that 
decision,  as  made  by  the  supreme  court  of  appeals  in 
New  York,  applicable  to  the  case  now  under  considera- 
tion.    The  language,  above  quoted,   was   held   to   be   a 
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substantive  part  of  the  award,  aod  the  court  say  :  "It  is  jam^'rerm. 
hardly  necessary  to  affirm  that  the  appraisers  had  no  au-  Raii,^gaco. 
thority  to  arbitrate  between  these  parties.  In  attempt-  Haiiead. 
ing  to  reserve  privileges  to  the  owners  by  way  of  ease-  • 
ment  in  the  lands  they  were  to  appraise,  they  transcend- 
ed their  powers  and  their  award  was  a  nullity.  It  has  never 
been  suggested  that  the  railroad  company  would  be 
bound,  tp«o/ac^o,  by  the  award,  without  some  subsequent 
act,  on  their  part,  affirraatory  of  its  provisions,  and 
that  the  award  when  made,  mnst  conclude  both  or 
neither  of  the  parties."  We  deem  it  unnecessary  to  no- 
tice the  language  of  the  court  upon  the  question  of  the 
probable  deduction  of  the  value  of  easements  or  privi- 
leges thus  secured  to  the  land  owners,  from  the  damages 
to  which  they  were  entitled.  In  this  proceeding,  it  is 
undoubtedly  true  that  there  must  a  be  subistantial  compli- 
ance with  every  requirement  of  the  statute,  leaving  no 
ground  for  the  suggestion  even,  that  under  the  cover  of 
the  privileges  granted,  the  party  may  have  sustained  an 
injury  in  another  direction;  The  objection  to  the  report 
is  one  appearing  upon  its  face,  and  being  well  taken, 
there  was  no  error  on  the  part  of  the  court  below  in  set- 
ting aside  the  report,  and  the  judgment  of  the  circuit 
court  of  Fayette  county  made  on  the  22d  day  of  May> 
1872,  is  affirmed  with  costs  and  $30  damages  to  the  ap- 
pellant, and  this  cause  is  remanded  to  the  circuit  court  of 
said  county  to  be  proceeded  in  according  to  law. 

The  other  Judges  concurred. 

Judgment  Affirmed  and  Cause  RIbmAnded. 
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CHARLESTON, 

Perry,  use  &c.  v.  McHufpman. 

February  27,  1874. 

1874.  1.  When  the  writ  and  declaration  in  the  cause  are  against  tioo  defend- 

January  Tenii.        ^^^  therein  named,  and  the  record  shows  that  the  ''defendants'' 
appeared  in  court,  by  their  attorney,  and  pleaded  in  bar  to  the  deo- 
e56  40l|  laration,  and  that  the  ''defendants'  made  a  motion,  at  the  same 

time,  to  the  court,  in  the  cause,  and  afterwards,  at  another  term  of 
court,  the  record  recites  "this  day  came  the  parties,"  &c«  and  judg- 
ment is  rendered  in  favor  of  the  plaintiff  against  the  "defendants" 
it  must  be  taken  that  the  judgment  is  against  the  defendants  men- 
tioned in  the  writ  and  declaration. 
2.  Where  the  cause  is  on  the  trial  docket,  whether  properly  or  other- 
wise, the  defendants  may  appear  to  it,  in  court,  by  attorney,  and  in 
person  and  plead  in  bar  to  the  action,  whether  the  writ  in  the 
*  cause  has  been  properly  executed  or  not. 

An  appeal,  by  Thomas  McHuffinan,  from  a  judgment 
of  the  circuit  court  of  Greenbrier  county,  rendered 
against  him  and  Spencer  R.  Hill  in  favor  of  John  V. 
Perry,  for  the  use  of  Jacob  L.  Bloom,  for  the  sum  of 
$273.50,  with  interest  thereon  from  the  date  of  the  judg- 
ment, December  8,  1871,  until  paid  and  costs.  The 
fects  appear  in  the  opinion  of  the  Court. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  circuit 
court,  presided  at  the  trial  below. 

Adam  C.  Snyder  for  the  appellant. 
Samuel  Pince  for  the  api>ellee. 
Haymond,  Presidknt  : 

The  writ  in  this  case  is  against  Thomas  McHuffinan 
and  Spencer,  alioB  S.  R.  Hill,  and  is  made  returnable  the 
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first  Monday  in  June,  1869.  Upon  the  writ  th^  sheriff  j^n„i*y\^„, 
made  return  in  these  words:  "Executed  by  giving  al^rTuJwrAcT 
copy  to  Hill/'  At  June  rules,  which  were  held  on  the  McUuffnuui. 
first  Monday  in  the  month,  the  plaintiff,  by  his  attorney, 
filed  a  declaration  in  the  cause,  in  debt,  against  both  the 
defendants  named  in  the  writ,  and  took  a  common  order 
against  defendant  Hill ;  and  on  the  first  Monday  of  July, 
thereafter,  the  common  order  was  confirmed  in  the  clerk's 
office.  Afterwards,  at  a  circuit  court  held  for  the  county 
of  Greenbrier,  in  October,  1869,  this  entry  appears  upon 
the  record  of  the  court  in  this  case,  viz :  "John  V. 
Perry,  for,  &c.,  plaintiff  t?.  Thomas  McHuffinan  and  S. 
R.  Hill,  defendants,  in  debt.  This  day  came  the  parties, 
by  their  attorneys,  and  on  motion  of  the  defendants,  by 
their  attorney,  who  pleaded  payment,  to  which  the  plain- 
tiff, by  his  attorney,  replied  generally,  it  is  ordered  that 
the  judgment  obtained  in  the  office  be  set  aside.  And, 
on  the  further  motion  of  the  defendants,  it  is  ordered, 
that  unless  the  plaintiff  in  this  cause,  files  with  the  clerk 
of  this  court  the  affidavit  required  by  law,  within  sixty 
days,  that  this  suit  be  dismissed."  Afterwards,  at  a  cir- 
cuit court,  held  on  the  30th  day  of  December,  1869,  this 
order  was  made  and  entered  by  record,  viz:  "The  de- 
fendant having  filed  the  "Suitors  Test  Oath^"  it  is  ordered 
that  unless  the  plaintiff  file  the  affidavit  required  by  law 
in  thirty  days  that  this  suit  be  dismissed."  The  next 
order  made  and  entered  of  record  in  the  cause^  so  far  as 
the  record  before  us  discloses,  is  in  these  words,  viz : 
''^At  a  circuit  court  held  as  aforesaid,  on  the  8th  day  of 
December,  1871,  the  day  and  year  herein  written,  until 
which  time  the  cause  had  been  regularly  continued  at 
the  several  intervening  terms  of  the. court,  this  day  came 
the  parties  by  their  attorneys,  and  neither  party  requir- 
ing a  jury,  the  cause  was  submitted  to  the  court.  It  is 
considerecl  by  the  court  that  the  plaintiff,  for  &c.,  recover 
against  the  said  defendants  the  sum  of  $273.30,  with  in- 
terest from  the  8th  day  of  December,  1871,  until  paid, 
and  his  costs  here  expended."     The   defendant  McHuff- 
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jftnturr^iWin.  "1*"*;  alone,  has  appealed   from   this  judgment,   to  this 
Perry  «»•,  AcT^"^'  ^^^  ^^  ^^^  here,  by  his  counsel,  assigns  the  fol- 
HeHuffinan.  lowing  as  eiTOFS  in  the  judgment  of  the  circuit  court, 
to-wit: 

** First.  The  defendants  were  never  served  with  pro- 
cess ;  the  return  of  the  sheriff,  if  sufficient  in  other  re- 
spects (which  it  is  not),  shows  that  the  summons  had  not 
been  executed  upon  the  defendants  in  this  action,  or  either 
of  them.  The  defendants  could  not  appear  by  attorney 
until  they  had  been  duly  summoned." 

*^Second.  The  plaintiff  having  failed  to  file  the 
affidavit  required  by  the  orders  made  in  the  cause  on  the 
25th  day  of  October,  and  on  the  30th  day  of  December, 
1869,  the  action  stood  dismissed,  and  the  orders  and 
judgments  subsequently  entered  were  coram  non  judiee 
and  void." 

The  appellant's  counsel,  in  support  of  the  first  error 
assignee,  cited  the  Court  to  Crump  v.  Bennett  in  vols. 
1  and  2,  LittelPs  Kentucky  Reports,  and  Moore  v.  Parker y 
3  (Litt.  Ky.)  I  have  examined  these  cases,  and  find  they 
do  not  sustain  his  proposition.  The  cases  there  cited  are 
materially  different  from  the  case  before  us. 

A  record  is  truth  in  contemplation  of  law.  Courts 
of  record  speak  by  means  of  their  record,  and  the  record 
imports  in  itself  such  incontrollable  credit  and  verity 
that  it  generally  admits  of  no  averment,  plea  or  proof  to 
the  contrary.  3  Tho.  Co.  Litt.,  323 ;  Field  t.  Oibbs,  Pe- 
ters (U.  S.  Cir.  Court,)  155;  Calwells  r.  Shields  &  Somer- 
viUe,  2  Rob.  (Va.),  305.  Here  the  entry  made  at  the 
October  term,  1869,  after  stating  the  names  of  each  of 
the  defendants  in  the  caption  thereto,  declares  that  ''on 
motion  of  the  defendants,  by  their  attorney,  who  pleaded 
payment,"  Ac.  ''And  on  the  further  motion  of  the  de- 
fendants, it  is  ordered,"  Ac.  If  this  record  speaks  the 
truth,  then  the  defendants  appeared  before  the  court,  by 
their  attorney,  and  personally  also,  and  this  must  be 
taken  as  true.  Where  a  cause  is  [on  the  trial  docket, 
whether  properly  or  improperly,  the  defendants  may 
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appear  in  court,  to  it,  by  attorney,  or  in  person,  and  janwiJJ*Term. 
plead  in  bar  to  the  action,  whether  the  writ  in  the  cause  p^^y  ^^^  ^ 
has  been  properly  executed  or  not ;  and  though  the  cause  McHuiimaii. 
is  improperly  placed  on  the  trial  docket.  This  course  is 
often  pursued  and  recognized  in  practice  by  the  courts. 
In  1  Salkeld,  86,  the  court  of  King's  Bench  decided  ^that 
•  an  attorney's  consent  binds  the  client,  though  contrary  to 
his  express  orders ;  and,  in  another  case,  on  the  same 
page,  chief  justice  Holt  said  :  ^The  course  of  this  court 
is  when  the  attorney  takes  upon  himself  to  appear,  the  court 
looks  no  further,  and  leaves  the  party  to  an  action 
against  him."  "No  warrant  of  attorney  is  known  among 
us;  counsel  deal  with  counsel,  as  authorized  in  those 
cases  in  which  they  assume  to  act.  The  courts  act  upon 
this  supposition  also.  It  is  our  usage."  The  word  "de- 
fendants," as  employed  in  this  order  must  be  intended 
to  be  the  defendants  named  in  the  declaration  and  writ  in 
the  cause,  and  not  one  of  them :  And  also  of  the  order  of 
court  of  the  30th  day  of  December,  1869.  The  words 
^^parties"  and  "defendants"  employed  in  the  judgment  of 
8th  day  of  December,  1871,  must  be  intended  to  mean 
the  plaintiff  in  the  action  and  the  defendants  who  had 
appeared  in  court,  by  their  attorneys,  and  plead  at  a 
former  term.  The  first  error  assigned  is  overruled  as 
not  being  well  taken. 

The  second  error  is  not  well  taken,  because  the  record 
of  the  judgment  of  the  8th  of  December,  1871,  declares 
that  the  cause  had  been  regularly  continued,  at  the  sev- 
eral intervening  terms  of  the  court,  and  the  case  was 
"submitted  to  the  court"  by  the  parties,  for  trial,  with- 
out objection.  "The  Suitor's  Test  Oath,"  which  the  order 
of  December,  1869  states  is  filed,  is  not  disclosed  by  the 
record,  and,  under  the  circumstances,  and  the  declara- 
tion and  recitals  of  the  judgment  of  December  30, 1871, 
this  Court  would  be  authorized,  if  necessary,  to  sustain 
the  judgment  of  the  court  below  to  presume  that  the 
plaintiff  did  file  the  affidavits  required  by  the  orders  of 
court    of  October    and    December.     Perkins'  Admr,  v. 
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-    ^^\      Hawkins^  Admx.  9  Gratt.,  649.     The  order  of  October, 

January  Term  '  ^  ' 

p  rT^sc  &r^^^'  ^^^  "^*  specify  or  declare  what  subject  or  matter 


McHiiftman. 


is  required  to  be  stated  in  the  affidavit.  As  framed,  the 
order  simply  requires  nothing  to  be  done  by  the  plain- 
tiff. The  order  of  December  30,  1869,  is  not  quite  so 
indefinite  as  the  previous  order,  still  it  is  subject  to  just 
criticism  for  want  of  certainty.  But  these  "Suitor's  Test 
Oath''  laws,  a3  they  are  sometimes  called,  have  been  de- 
clared to  be  unconstitutional  by  this  Court,  and  the 
Legislature,  early  in  1870,  repealed  them,  without  res- 
ervation, and  it  is  unnecessary  to  say  more  of  them  here. 

For  the  foregoing  reasons  the  judgment  appealed  from 
must  be  affirmed  with  costs  and  damages,  according  to 
law,   to  the  appellees. 

The  other  Judges  concurred. 

Judgment  AJ'firmed. 
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CHARLESTONx 

Jameson  v.  Myles'  Exor. 

February  27, 1874. 

H.,  deceased,  in  his  lifetime  and  at  his  death,  was  the  owner  of  per-  1374. 
sonal  and  real  property,  in  Greenbrier  county,  in  this  State ;  and  J»Ptt»y^PerM. 
at  his  death  he  was  indebted  in  an  amount  so  large  that  it  was 
doubtful  whether  his  real  and  personal  estate  were,  together,  suf- 
ficient to  pay  his  debts.  Sometime  prior  to  his  death  he  made 
and  published  his  will,  in  due  form  ;  which  was,  after  his  death, 
in  the  year  1867,  duly  proven  by  the  subscribing  witnesECs  and 
admitted  to  record  in  said  county.  The  first,  second,  third  and 
fifth  clauses  of  the  will  are  in  these  words,  viz : 

"First.  I  direct  that  Richard  H.   Gillilan  be  my  executor   until  my 
oldest  son,  Aquilla  Myles,   becomes  twenty-one   years   of  age 
then  I  direct  that  he  be  associated   with  said   Gillilan,  and   that 
they  jointly  act  in  the  management  of  my  affairs. 

Second.  I  direct  that  my  business  be  carried  on  in  the  same  manner 
that  it  would  be,  provided  I  were  living,  by  my  executors,  for 
the  term  of  eight  years  after  my  decease ;  that  my  sons  all  re- 
main and  work  together  until  that  time,  in  order  that  they  may 
may  pay  all  the  debts  against  my  estate,  with  the  understanding 
that  each  receive,  in  the  division  to  be  hereafter  named,  a  fair 
compensation  for  their  labor,  from  the  time  they  are  twenty-one 
years  of  age  up  to  the  expiration  of  the  eight  years  above 
named.  My  daughter  Emily  Myles,  to  remain  in  the  family,  as 
one  of  the  same,  until  the  expiration  of  the  time  above  mention- 
ed, provided  she  does  not  marry,  but  to  receive  no  compensation 
for  her  services  other  than  her  sustenance. 

Third.  I  empower  my  executor  or  executors,  to  collect  all  money 
due  me  and  apply  to  the  payment  of  my  just  debts ;  and  should 
my  creditors  be  not  willing  to  wait  until  the  money  can  be 
made  and  collected,  I  direct  my  executor  or  executors,  to  give 
a  lien   on   my  lands,  or  so  much  thereof  as  may  be   necessa" 
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*^^*V  'y»  i'^  order  to  prevent  suit  being  brought  on  my  debts  and  costs 

1        added  thereto.    If  my  creditors  will  not  wait,  I  direct  that  so 

Jameson  much  of  my  lands  be  sold  as  may  be  required  to  satisfy  the  same. 

Mjries,  Exor. 

Fifih.  At  the  expiration  of  the  eight  years  above  named,   I  direct 

that  my  property,  of  all  kinds,   be  divided  equally   among  my 

daughter  and  all  my  sons,  taking  into   consideration   the   wages 

due  those  who  have  arrived  at  twenty-one  years  of  age  previous 

to  this  time,  as  above  provided   for;  hereby   revoking  all  other 

wills  and  decrees  by  me  made." 

Gillilan  qualified  as  executor,  at  the  time  the  will  was  admitted  to 
probate.  Afterwards,  in  the  year  1868,  and  before  G.  had  made 
any  settlement  of  his  executorial  account,  J.  filed  his  bill  in  the 
circuit  court  of  Greenbrier  count}',  claiming  that  he  was  the 
owner,  by  assignment,  of  two  bonds  executed  by  M.,  the  6th  day 
of  December,  1859,  to  C,  and  payable  on  demand,  for  $500  and 
$492,  respectively,  which  were  still  due  and  unpaid ;  but  he  does 
.1,  ,  •  not  make  an  exhibit  of  the  assignment  or  prove  it,  or  expressly 

allege  who  assigned  the  bonds  to  him ;  and  alleging  that  it  was 
doubtful  if  the  real  and  personal  estate  of  M.  were  together  suf- 
ficient to  pay  his  debts :  And  praying  that  the  executorial  ac- 
count of  G.  be  settled,  and  that  the  creditors  of  M.  be  convened 
before  a  commissioner  of  the  court  and  that  their  debts  be  ascer- 
tained and  reported.  The  executor  and  children  of  M.  were  the 
only  party  defendants  to  the  bill,  some  of  whom  were  infants* 
Afterwards,  the  cause  was,  by  decree  regularly  made,  referred  to 
commissioners,  for  the  purposes  prayed  in  the  bill.  While  the 
cause  was  before  the  commissioner,  K.  appeared  before  him  and 
claimed  that  the  estate  of  M.  was  indebted  to  him  in  the  sum  of 
$6,000,  and  that  the  same  constituted  a  lien,  for  its  payment,  first 
in  priority,  upon  a  certain  tract  of  the  land  of  decedent,  and  the 
commissioner,  from  the  evidence  before  him,  reports  these  facts 
in  relation  to  said  claim,  viz :  "Some  of  the  creditors  of  Myles 
insisting  on  the  payment  of  their  debts,  and  the  executor  having 
no  funds  to  meet  the  demands,  he  did,  on  the  29th  day  of  March, 
1862,  borrow  of  K.  $4,140,  of  which  about  $600  was  in  bank 
notes  and  the  remainder  in  Confederate  money.  He  also  took 
up  a  bond  executed  by  Joseph  Myles  to  K.  on  the  15th  of  March, 
1861,  for  $1,750.90,  which,  with  the  interest  thereon  and  the 
money  borrowed,  amounted,  on  the  29th  of  March,  1862,  to  the 
sum  of  $6,000,  for  which  said  G.  executed  to  K.  his  bond  as  ex- 
ecutor of  M.  G.,  executor,  to  secure  the  payment  of  his  bond* 
executed  a  trust  deed  upon  a  tract  of  land  belonging  to  the  es- 
tate, situated  on  Anthony's  creek,  he  understanding  himself  to 
be  authorized  so  to  do  by  the  will."  "The  Confederate  money 
was  worth  at  the  time  of  the  loan  "seventy-seven  cents  in  gold* 
per  dollar."    It  is  proved  that  the  executor  applied  the  whole  of 
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the  money  borrowed  of  K.  to  the  payment  and   extinguishment        ^^^**— 
of  certain  of  the  debts  of  M.,  and   that  the  debts  of  M.  were_ 


thereby  extinguished  to  the  amouut  of  money  so  borrowed.  -Held:       J«ine»on 

1.  That,  under  the  circumstances,  it  is  proper  and  just  that  K.  should       ^ 

be  allowed,  as  against  the  estate  of  M.,  his  original  debt  of 
$1,750.90,  $600  for  the  bank  notes,  with  their  interest,  and  at 
least  the  gold  value  of  the  Confederate  money  at  the  time  it 
was  loaned. 

2.  That  K.  did  not  acquire,  by  virtue  of  the  deed  of  trust,   the   right 

to  have  his  said  debt  against  the  estate  of  M.  satisfied  out  of 
the  proceeds  of  the  sale  of  the  tract  of  land  in  the  said  deed 
mentioned,  in  preference  to  the  other  creditors  of  M. 

-8.  It  is  error  to  confirm  the  report  of  the  commissioner  of  the  court 
allowing  J.  the  debt  claimed  by  M.  in  his  bill,  and  direct  the 
same  to  be  paid  by  G.,  the  executor,  to  J.,  without  C,  the  ob- 
ligee in  the  two  bonds,  being  first  made  a  party  to  the  cause.* 

Appeal,  by  Alexander  Kearns,  from  a  decree  of  the 
circuit  court  of  Greenbrier  county,  made  and  entered  on 
the  29th  day  of  June,  1870,  in  a  certain  suit  in  chancery 
therein  pending,  wherein  David  Jameson  was  complain- 
ant and  R.  H.  Gillilan,  executor  of  Joseph  Myles,  de- 
ceased, Emily  Myles,  Erasmus  Myles,  Turpin  Myles, 
Joseph  Myles,  and  the  following  infant  heirs  at  law  of 
said  Joseph  Myles,  deceased,  were  respondents,  to-wit : 
Harlow  Myles,  Augustus  Myles  and  Edward  Myles. 
The  said  Reams  was  creditor  of  the  estate  of  the  said 

•The  following  is  the  act  referred  to  in  the  opinion  of  the  Court : 
"1.  That  in  any  action  or  suit  or  other  proceeding  for  the  enforce- 
ment of  any  contract,  express  or  implied,  where  such  contract  was  for 
the  sale  or  purchase  of  any  real  or  personal  property,  made  or  enter- 
ed into  between  the  first  day  of  May,  1861,  and  the  first  day  of  May. 
1865,  it  shall  be  lawful  for  either  party  to  show  by  parol  or  relevant 
testimony,  what  was  the  true  understanding  and  agreement  of  the 
parties  thereto,  either  express  or  to  be  implied,  in  respect  to  the  kind 
of  currency  in  which  the  same  was  to  be  fulfilled  or  performed,  or 
with  reference  to  which,  as  a  standard  of  value,  it  was  made  or  en- 
tered into ;  and  in  an  action  at  law  or  suit  in  equity  it  shall  be  nec- 
essary to  plead  the  agreement  specially,  in  order  to  admit  such  evi- 
dence. 

"2.  Whenever  it  shall  appear  that  any  such  contract  was  according 
to  the  tnie  understanding  and  agreement  of  the  parties,  to  be  fulfilled 

40 
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jainwM7Teriu.^y^^j  ^^^f  ^  such,  his  claim  was  proved  and  allowed, 
j^^^jj  ~in  part,  by  the  commissioner  appointed  to  take  an  account 
Mjiei*  Exor.  ^clow.  From  said  decree,  which  established  the  priori- 
ties of  the  creditors  of  the  said  Myles,  deceased,  which 
the  said  Kearns,  for  error  on  that  account,  and  for  other 
errors,  alleged,  was  erroneous,  he  took  this  appeal.  The 
fiujts  in  the  case  sufficiently  appear  in  the  opinion  of  the 
Court. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  hearing  below. 

Samuel  Pince  for  the  appellant  Kearns. 

Mathews  &  Mathews  for  Myles'  executor. 

Haymond,  President: 

The  plaintiff  filed  his  bill  on  the  first  day  of  March, 
1868,  in  the  circuit  court  of  the  county  of  Greenbrier, 
against  the  executor  and  children  of  Joseph  Myles,  de- 
ceased, in  which  it  is  alleged,  that  plaintiff  is  the  owner 
of  two  bonds  executed  by  Myles  to  Joseph  H.  Correll 
for  the  purchase  money  of  a  tract  of  land,  both  dated 
December  5,  1859,  payable  on  demand,  one  for  $500,  the 
other  for  $492,  and  assigned  to  him  ;    that  Myles,  before 

or  performed  in  Confederate  States  treasury  notes,  or  Virginia  treas- 
ury notes,  or  was  entered  into  with  reference  to  such  notes  as  a 
standard  of  value,  the  same  shall  be  liquidated  and  settled  by  reduc- 
ing the  nominal  amount  due  or  payable  under  such  contract  in  Con- 
federate States  treasury  notes  or  Virginia  treasury  notes,  to  its  true 
value  at  the  time  they  were  respectively  made  and  entered  into,  or 
at  such  other  time  as  may  to  the  court,  or,  if  it  be  a  jury  case,  to  the 
jury,  seem  right  in  the  particular  case,  and  upon  the  payment  of  the 
value  as  ascertained,  the  party  bound  by  such  contract  shall  be  for- 
ever discharged  of  and  from  the  same,  provided  that  in  all  cases 
where  actual  payment  has  been  made  of  any  sum  of  such  Confeder- 
ate States  treasury  notes,  or  Virginia  treasury  notes,  either  in  full  or 
in  part,  of  the  amount  payable  under  contract,  the  party  by  whom  or 
for  whom  the  same  was  paid,  shall  have  fUll  credit  for  the  nominal 
amount  as  paid,  and  such  payment  shall  not  be  reduced.  And  if  any 
debt  payable  in  coin,  or  its  equivalent,  by  a  principal  debtor  has  been 
paid  by  the  security  for  such  debt,  under  and  by  virtue  of  a  judgment 
against  such  security,  or  other  demand  for  payment  upon  such  secu- 
rity, so  that  such  payment  shall  operate  as  a  discharge  of  the  princi- 
pal debtor  from  his  original  obligation  under  the  provisions  of  this 
act,  in  any  controversy  between  such  security  so  paying  and  the 
principal  debtor,  the  mode  of  payment  by  such  security  shall  not  be 
inquired  into." 
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his  deatb^  made  and  published  his  last  will  and  testament,  January  Tenu. 
which,  after  his  death,  was  duly  proven  and  admitted  to — Ji^^^ — 
probate  in  the  county  of  Greenbrier ;  that  by  the  will  Myi€l,*Exor 
Richard  H.  Gillilan  was  appointed  executor  thereof,  and 
that  he  qualified  and  is  acting  as  such  ;  that  Myles  was 
seized  of  considerable  real  and  personal  estate  ;  but  his 
personal  property  is  insufficient  to  pay  his  debts  and  it  is 
doubtful  whether  the  whole  of  his  estate,  real  and  per- 
sonal, will  be  sufficient  to  pay  his  debts  ;  that  there  are 
many  debts  unpaid,  and  the  executor  has  not  settled  his 
executorial  account ;  that  part  of  the  children  of  Myles 
are  infants,  &c.  The  bill  prays  that  the  executor  be  re- 
quired to  settle  his  executorial  account  before  a  commis- 
sioner of  the  court,  and  that  the  commissioner  be  re- 
quired to  report  all  the  debts  against  the  estate  of  the 
decedent — ^that  the  real  estate  of  the  decedent,  so  far  as 
necessary,  be  appropriated  to  the  payment  of  his  debts, 
&c.  An  official  copy  of  the  will  of  decedent  is  filed  in 
the  cause.  The  infant  defendants  answered  by  guardian 
ad  Ktem.  The  answer  is  formal,  and  prays  that  the 
court  protect  the  interests  of  the  infants.  The  adult  de- 
fendants &iled  to  answer  the  bill,  and,  on  the  6th  day  of 
August,  1868,  the  cause  was  regularly  heard  upon  the 
bill  taken  pro  confess),  as  to  the  adult  defendants,  exhib- 
its and  upon  the  answer  of  the  infant  defendants  by 
their  guardian  ad  litem.  And  the  court  decreed  that  the 
executor  render  his  account  as  such  before  D.  C.  B.^ 
tJaldwell,  one  of  the  commissioners  of  the  court,  and 
that  the  commissioner,  take,  state,  and  report  an  account 
of  the  indebtedness  of  the  decedent  and  that  to  enable 
him  to  do  so,  before  taking  the  account,  he  convene  the 
creditors,  by  publication,  &c.  Another  order  was  made 
in  the  cause  on  the  20th  of  June,  1870,  not  material  to 
be  further  -  noticed  here,  so  far  as  we  can  see  from  the 
record  presented.  Commissioner  Caldwell  made  and 
filed  his  report  and  from  the  part  of  which  is  copied  into 
the  record  it  appears  that  "some  of  the  creditors  of 
Myles  insisting   on  the   payment   of   their   debts,   and 
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jtnu!iry*Tonn.*^^   executoF  having  no  funds  to  meet  the  demands^  he 
jumegon    ^^^9   ^^  ^^^   2^*^  ^^y  ^^  March,  1862,  borrow  of  Al- 

Mjies,*  Bxor.  Gxandcr  Kearns  $4,140,  of  which  sum  about  $600 
was  in  bank  notes  and  the  remainder  in  Confederate 
■money.  He  also  took  up  a  bond,  executed  by  Joseph 
Myles  to  said  Kearns,  on  the  16th  day  of  March,  1861, 
for  $1,750.90,  which,  with  interest  thereon,  and  the 
money  borrowed,  amounted,  on  the  29th  of  March,  1862, 
to  the  sum  of  $6,000.00,  for  which  Gillilan  executed  to 
Kearns  his  bond,  as  executor  of  Myles.  Gillilan,  to  se- 
cure the  payment  of  this  bond,  executed  a  trust  deed 
upon  a  tract  of  land  belonging  to  the  estate  on  Antho- 
ny's creek,  he  understanding  himself  to  be  authorized  so 
to  do,  by  the  will."  The  appellant  appeared  before  the 
commissioner  and  presented  his  claim  for  $6,000  with 
interest  and  proved  the  above  facts.  He  not  only 
claimed  the  full  amount  of  the  $6,000.00,  with  interest, 
but  he  also  claimed  and  now  claims,  that  the  $6,000.00 
with  its  proper  interest,  by  reason  of  the  deed  of  trust 
made  by  the  executor,  constitutes  a  valid  lien  first  in 
priority,  upon  the  tract  of  land  in  the  deed  of  trust  men- 
tioned. It  was  proven  before  the  commissioner  that  the 
executor  applied  all  the  money,  so  borrowed  by  him  from 
appellatit,  to  the  payment  of  certain  just  debts,  existing 
against  the  estate  of  Myles.  Under  this  state  of  facts 
the  commissioner  rejected  the  $6,000.00  bond  claimed  by 
Kearns  and  allowed  to  him  in  his  report  only  the  $1,- 
750.90  of  his  claim,  with  interest  thereon  to  the  29th  of 
June,  1870,  amounting  to  $976.38.  The  appellant 
(Kearns)  filed  exceptions  to  the  commissioner's  report,  by 
which  he  insists  that  the  commissioner  erred  in  reject- 
ing his  claim  for  $6,000.00,  and  that  the  commissioner 
erred  in  allowing  him  only  $1,750.90,  of  his  claim.  On 
the  29th  day  of  June,  1870,  the  cause  was  further  heard, 
by  the  court,  upon  the  papers  formerly  read  and  report 
of  commissioner  Caldwell  with  the  exceptions  of  defend- 
ants R.  H.  Gillilan  and  of  Alexander  Kearns  thereto, 
and    depositions    accompanying  the   report.     And   the 
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court  in  and  by  its  decree,  sustained  part  of  the  exced-  jtakwajTerm. 
tions  of  appellant  (Kearns)  and  allowed  him  of  his  Ji^^^ 
claim  $1,750.90,  original  debt,  and  the  interest  thereon  uyitalExor 
to  the  29th  of  June,  1870,  $976.38  ;  and  $600.00  bank 
notes  and  interest  thereon  to  same  date  $297,00,  making 
an  aggregate  sum  of  $3,624.28  'with  interest  from  the 
29th  day  of  June,  ascertained  and  deemed  by  the  court 
to  be  justly  due  to  Kearns.  The  other  exceptions  were 
overruled  by  the  court,  and  the  report  of  the  commis-' 
sioner  confirmed,  except  as  above  stated.  The  court,  by 
tliis  decree,  directed  the  defendant  Gillilan  to  proceed  to 
pay  said  debts  in  the  order  they  are  reported,  first  paying 
tlie  costs  of  the  suit,  the  preferred  debts  to  be  paid  rata- 
bly, and  the  non  preferred  debts  the  same.  The  same 
decree  ftirther  directs,  because  of  its  appearing  from  the 
report  that  the  assets  in  hand  will  not  be  sufiicient  to 
pay  the  debts,  that  Gillilan  (the  executor)  sell  so  much 
of  the  remaining  real  estate,  on  a  credit  (except 
sufficient  to  pay  costs  of  sale,  which  is  to  be  paid  down) 
as  will  pay  the  debts  reported,  including  the  plaintifis 
debt,  &o.  From  this  decree  an  appeal  has  been  allowed 
Kearns  to  this  Court.  And  the  appellant,  assigns  the 
following  grounds  of  error  in  the  decree  : 

"First.  Because  the  court  did  not  allow  the  whole 
bond  of  $6,000.     It  was  all  used  in  paying  debts. 

"Second.  Because  the  court  did  not  sustain  the  deed  of 
,  trust  and  give  him  preference  over  all  other  creditors, 
so  far  as  the  trust  property  was  concerned. 

ITiird.  Because  the  court  did  not,  at  least,  allow  the 
gold  value  of  the  Confederate  money,  and  other  errors 
upon  the  face  of  the  record.'' 

For  convenience,  the  first  and  third  special  assigments 
of  error  will  be  first  considered,  and  together. 

From  the  report  of  the  commissioner,  and  the  evidence, 
H  is  manifest  that  it  was  right  and  just  to  allow  the  ap- 
pellant (Kearns)  the  items  befere  stated  amounting  in 
the  aggregate  to  $3,624.28.     The  whole  amount  of  the 
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janiify  Term.^''^^^  ^^  *'^^  *^PP^^^^*  "^^  ^''''^wed  by  the  court,  except 
j4me«m  1^3,540,  the  face  amount  of  the  Confederate  money  loan- 
Myii"  Exor.  ®^  ^Y  ^^^  appellant  to  the  executor,  and  for  this  the 
court  refused  to  allow  any  amount.  The  report  of  the 
commissioner  shows  that  the  gold  value  of  the  Confeder- 
ate money  at  the  time  the  executor  received  it  was  sev- 
enty-seven cents  per  dollar,  and  the  evidence  establishes 
that  the  executor  applied  the  Confederate  money  to  the 
payment  of  certain  of  the  creditors  of  the  decedent  to  the 
full  amount  thereof,  and  that  debts  against  the  de- 
cedent's estate  to  that  extent  were  extinguished. 
Thus  it  is  seen  that  the  estate  of  the  decedent,  and 
creditors  of  the  estate  have  been  benefitted  by,  and  to, 
the  amount  of  the  Confederate  money,  certainly  to  the 
amount  of  its  gold  value.  The  gold  value  of  the  Con- 
federate money  was,  at  the  day  it  was  received,  accord- 
ing to  the  report  of  the  commissioner,  $2,726,  and  the 
interest  on  the  same  to  the  29th  of  June,  1870,  is  $1,- 
376.63,  making  an  aggregate  sum  of  $4,102.63,  which 
should,  at  the  least,  have  been  allowed  the  appellant,  by 
the  commissioner  and  circuit  court,  to  bear  interest  from 
the  29th  day  of  June,  1870,  in  addition  to  the  sum  of 
$3,624.48,  with  interest,  which  >Yas  allowed  by  the  cirr 
cuit  court.  That  the  appellant  should,  under  the  cir- 
cumstances of  this  case,  be  allowed  at  least  the  gold  val- 
ue of  the  Confederate  money,  is  clearly  just  and  equita- 
ble, and  in  accordance  with  the  principles  established  in 
the  case  of  Thoringion  v.  Smith,  8  Wall,  (Sup.  Ct.  U.  S.) 
and  also  the  act  of  the  Legislature  of  this  State,  passed 
at  the  adjourned  session  held  in  1873.  The  first  error 
assigned  by  appellant  under  this  view  is- overruled,  but 
the  third  error  assigned  is  sustained. 

The  Jird  clause  of  the  will  of  Myles  appoints  Gillilan 
executor.  The  second  and  third  clauses  are  as  follows^ 
viz:: 

^'Second,  I  direct  that  my  business  be  carried  on  in  the 
same  manner 'that  it  would  be  provided  I  were  living, 
by  my  executors,  for  the  term  of  eight  years  after  my  de- 
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cease ;  that  my  sons  all  remain  and  work  together  until  jant^Tewi- 
that  time^   in   order  that  they  may  pay  all  the  debts     j,a,e»n 
against  the  estate,  with  the  understanding  that  each  re-  mjIwI'eww. 
ceiye,  in  the  division  to  be  hereafter  named,  a  fair  com- 
sation  for  their  labor  from  the  time  they  are  twenty-one 
years  of  age  up  to  the  expiration  of  the  eight  years  above 
named  ;  my  daughter  Emily  Myles  to  remain  in  the  fam- 
ily as  one  of  the  same  until  the  expiration  of  the  time 
above  mentioned,  provided  she  does  not  marry,  but  to 
receive    no  compensation   for  her  services  other  than 
her  sustenance. 

^^  Third.  I  empower  my  executor  or  executors  to  collect 
all  money  due  me,  and  apply  it  to  the  payment  of  my 
just  debts;  and  should  my  creditors  be  not  willing  to 
wait  until  the  money  can  be  made  and  collected,  I  direct 
that  my  executor  or  executors  give  a  lien  on  my  lands, 
or  so  much  thereof  as  may  be  necessary  in  order  to  pre- 
vent suit  being  brought  on  my  debts,  and  costs  added 
thereto.  If  my  creditors  will  not  wait,  I  direct  that  so 
much  of  my  lands  be  sold  as  may  be  required  to  satisfy 
the  same." 

The  will  is  dated  the  11th  day  March,  1861,  and  was 
admitted  to  probate  April  9th,  1867.  The  twenty-fifth 
section  of  the  one  hundred  and  thirtieth  chapter  of  the 
code  of  Virginia  of  I860,  which  was  in  force  in  Virginia 
at  the  date  of  th^  will,  and  has  coptinued  to  be  law  in 
this  State  since  its  formation,  provides  how  the  assets  of 
a  decedent,  in  the  hands  of  his  personal  representative,^ 
after  the  payment  of  funeral  expenses  and  charges  of  ad- 
ministratipn,  "shall  be  applied,"  where  such  assets  are 
not  sufficient  for  the  satisfaction  of  all  demands  against 

I^rsi.  To  debts  due  to  the  United  States. 
•  Second.  Taxes  and  le\^ies^  assessed  upon  the  decedent 
previous  to  his  death. 

Third.  Debts  due  as  personal  representative,  guardian 
or  eommittee  where  the  qualification  was  Ih  this  State  in 
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jamiry^Term.^^^^^^^  debts  shall  be  included  a  debt  for  money  received 
j,„^n     by  a  husband  acting  as  such  fiduciary  in  right  of  his 
Mjitt^-Exor.  wife. 

Fourth.  All  other  demands  ratably,  except  those  in  the 
next  class.    And 

Fifth,  Voluntary  obligations. 

The  third  section  of  the  one  hundred  and 
thirty-first  chapter  of  the  Code  of  Virginia  of  1860,  and 
the  Code  of  West  Virginia  of  1868,  provide  that  "all 
real  estate  of  any  person  who  may  hereafter  die,  as  to 
which  he  may  die  intestate,  or  which,  though  he  die 
testate,  shall  not  by  his  will  be  charged  with  or  devised 
subject  to  the  payment  of  his  debts,  or  which  may  re- 
main aft«r  satisfying  the  debts  with  which  it  may  be  so 
charged,  or  subject  to  which  it  may  be  so  devised,  shall 
be  assets  for  the  payment  of  the  decedent's  debts,  and 
all  lawful  demands  against  his  estate,  in  the  order  in 
which  the  personal  estate  of  a  decedent  is  directed  to  be 
applied."  If  a  testator  could,  by  will,  iauthorize  his 
executor  to  make  a  preference  among  his  creditors  in 
the  application  of  the  assets  other  than  that  directed  by 
law,  (which  is  not  here  determined)  it  is  manifest  by 
the  second  and  third  clauses  of  the  will  of  Myles,  that 
he  did  not  mean  or  attempt  to  give  such  authority  to 
his  executor.  It  is  clear  by  the  second  clause  of  the 
will  that  it  was  not  his  wish  that  his  lands  should  be 
sold  or  incumbered  with  liens  by  his  executor,  but  that 
his  debts  should  otherwise  be  paid.  Especially  is  this 
so,  when  that  clause  is  read  in  connection  with  the  third 
and  fifth  clauses.  The  fifth  clause  directs  that  "at  the 
expiration  of  the  eight  years,  above  named,  my  property 
of  all  kinds  be  divided  equally  among  my  daughter  and 
all  my  sons,"  <&c.  His  wish  was  that  his  lands  should 
be  held  and  enjoyed  by  his  children,  and  his  debts  be 
paid  within  the  eight  years,  otherwise  than  by  resorting 
to  the  lands ;  but  if  his  creditors  should  not  be  willing 
to  wait  until  the  money  could  be  made  and  collected,  as 
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Jameson 


he  wished,  then,  in  that  event,  he  directs  his  executor  to  jaa JS^Term, 
give  a  lien  on  his  lands,  or  so  much  thereof  as  should  be~ 
necessary,  on  time,  for  the  equal  benefit  of  all  his  credit- 
ors to  prevent  suits  being  brought  and  to  save  costs,  and 
not  for  the  benefit  of  a  part  of  his  creditors  only.  But 
if  his  creditors  would  not  give  time  or  wait,  if  the  lien 
was  given,  then  in  that  event  he  directed  that  so  much 
of  his  lands  be  sold  as  should  be  required  to  pay  all  his 
debts.  This  was  clearly  the  meaning  and  purpose  of  the 
testator  in  this  case.  Powers  were  conferred,  or  attempt- 
ed to  be  conferred,  upon  the  executor,  touching  the  lands, 
to  be  exercised  only  upon  the  happening  of  certain  con- 
tingencies named.  Under  the  circumstances  the  deed  of 
trust  made  by  the  executor  for  the  benefit  of  the  appel- 
lant on  the  parcel  of  land  therein  mentioned  should  not 
be  construed  to  constitute  a  lien  or  give  priority  to  plain- 
tifi^,  for  his  debt  over  and  above  the  creditors  of  the 
fourth  class,  mentioned  in  the  law,  to  which  reference 
has  been  made,  but  he  should  be  paid  equally  with  cred- 
itors of  that  class.  The  appellant's  second  assignment  of 
error  is  therefore  overruled. 

It  does  not  appear  that  Joseph  H.  Correll,  the  person 
to  whom  the  two  bonds  against  Myles,  in  the  plain  tift^s 
bill  mentioned,  was  made,  or  is,  a  party  to  this  suit. 
The  plaintiff  claims  these  two  bonds  by  assignment. 
But  he  does  not  refer  to  the  bonds  as  exhibits  filed  with 
his  bill,  nor  does  he  allege  expressly  that  Correll  as^ 
signed  them  to  him;  and  he  does  not  set  out  the  assign- 
ment or  even  aver  that  it  was  for  value.  He  describes 
the  bonds  by  stating  their  dates,  amounts  and  when  pay- 
able, and  simply  says  they  were  assigned  to  him,  and 
that  he  is  the  owner  of  them.  The  bonds  do  not  even 
appear  in  the  record ;  nor  is  there  any  assignment  of  the 
bonds  appearing  in  the  record  or  proof  thereof.  Before 
a  special  court  of  appeals  in  Virginia  consisting  of 
Brooke  and  Cabell,  judges  of  the  court  of  appeals,  and 
Scott,  judge  of  the  general  court,  it  was  hdd  that,  "In 
41 
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janiuSy  Term  ®very  cosc  of  a  bill  in  equity,  asking  relief  for  the  plain- 
jgm^n     tiff,  as  assignee  of  the  rights  of  another,  the  assignor 
jjyjJ'E^^y  must  be  made  a  party,    &c.     Oorbin  v.    Emerson,    10 
Leigh,  663.     In  the  cases  of  the  James  River  and  Kana- 
wha Company  v.  Littlejohn  and  LUtlejoIm  v,  Ferguson,  18 
Gratt.  53,  it  was  held  by  the  court  of  appeals  of  Vir- 
ginia that  "to  a  bill  filed  by  an  assignee  of  a  chose  in 
action,  if  the  assignment  purports  to  transfer  the  whole 
interest  of  the  assignor,  and  there  is   nothing   in  the 
pleadings  and  proofe  to  induce  the  belief  that  it  did  not 
really  do  so,  the  assignor  is  not  a  necessary  party.     In 
the  last  named  case  the  assignor  was  made  a  party  de- 
fendant in  the  writ,  but  not  in  the  bill,  and  there  was  an 
order  of  publication  executed  as  to  him.     The  bill  of 
the  assignee  alleged  that  on  the  8th  day  of  February, 
1859,  J.  C.  Robinett  (the  assignor)  was  indebted  to  hira, 
in  the  sum  of  f  783.45,  and  on  that  day  executed  to  the 
plaintiff  his  note  for  the  amount,  payable  on  demand ; 
and  at  the  same  time  drew  an  order  on  the  James  River 
and  Kanawha  Company,  who  were  indebted  to  him,  as  a 
contractor  on  their  canal,  for  the  amount  of  the  note, 
with  interest  from  its  date;  which  note  and  order  were 
made  exhibits  with  the  bill.     The  order  was  the  assign- 
ment.    The  defendants  were  all  adults.     The  case  under 
consideration  is  widely  different  from  that  last  cited.     In 
this  case  there  are  interested  infant  defendants — the  as- 
signment is  not  set  out  or  exhibited  or  proved.     It  may 
not  in  all  cases  whatsoever  be  true  that  an  assignor  is  an 
indispensible  party.     Still  it  is  evident  from  the  author- 
ities that  there  are  many  cases  where  it  is  essential.     This 
is  evident,  according  to  the  opinion  of  the  court  deliver- 
ed by  judge  Joynes  and  the  cases  therein  cited,  in  the 
case  in  18  Grattan,  before  referred  to.     From  what  has 
gop^  before  it  is  apparent  that  it  was  error  in  the  circuit 
court  to  confirm  the  report  of  the  commissioner,  and  di- 
rect the  debt  claimed  by  the  plaintiff,  in  his  bill,  or  any 
part  thereof,  to  be  paid  by  him,  without  the  obligee  first 
being  made  a  party. 
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For  these  reasons  the  decree  of  the   circuit   court   of  j^^^^^'^-^^^^^ 
Greenbrier  county,  rendered  on  the   29th   day   of  June,     jameson 
1870,  must  be  reversed  and   the   appellant   recover   his  Myio^'Exor. 
costs  about  the  prosecution  of  his  appeal  here  expended. 
And  this  Court  proceeding  to  render  such  decree   as  the 
court  below  ought  to  have  rendered,  it  is   adjudged,  or- 
dered and  decreed  that  this   cause   be  remanded,  to    the 
circuit  court  of  Greenbrier  county  for   further  proceed- 
ings therein  to  be  had,  according  to  the   principles   an- 
nounced in  this  opinion  and  the  rules   governing   courts 
of  equity  in  such  cases,  with  leave  to  the  plaintiff  to  file 
an  amended  bill  making  Joseph  H.  Correll   a   party   to 
this  suit  and  such  other  persons  as  may  be  proper. 

The  other  Judges  concurred. 

Decree   Reversed    and    Suit   Remanded   with 
Leave  to  Amend. 
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CHARLBSTONx 

White  v.  Heavner,  Sheriff,  and  as  such,  Admr, 

February  27,  1874. 

1.  When  an  assignor  and  assignee  of  a  chose  in  action  are  both  parties 
January  Term.        to  a  suit  brought  to  recover  the  money    due  upon  such  chose 

in  action,  and  the  debtor  is  not  living,  the  assignor  is  incompetent 
to  testify  as  a  witness  in  such  suit  in  favor  of  his  assignee. 

2.  And  in  such  case  a  release,  made  by  the  assignee  to  the  assignor, 

from  all  and  every  liability  to  recourse  or  otherwise,  as  assignor 
of  the  chose  in  action,  does  not  make  the  assignor  a  competent  wit- 
ness to  testify  in  favor  of  his  assignee. 
8.  The  death  of  a  debtor  whose  real  property  in  this  State  has  been  at- 
tached in  a  suit  in  equity,  and  proceeding  therein  by  attachment 
against  him  and  his  estate  as  a  non-resident,  does  not  dissolve  the 
attachment  or  lien  thereon,  where  the  death  occurs  after  the  attach- 
ment is  levied. 

This  is  a  sequel  to  the  ease  of  MMdleton  Exor,  v.  White, 
reported  in  5  W.  Va.  572.  After  the  suit  was  reinstated 
in  the  circuit  court  of  Greenbrier  county,  the  plaintiff  re- 
took the  deposition  of  Charles  A.  Stuart,  his  assignor, 
he  having,  by  his  writing  under  seal,  released  the  said 
Stuart  from  all  liability,  on, account  of  such  assignment. 
At  the  hearing  below,  the  court  was  of  opinion  that  the 
said  Stuart  was  then,  by  reason  of  such  release,  free  from 
objection  and  a  competent  witness  in  the  suit,  and  there- 
fore the  court  proceeded  to  render  judgment  in  favor  of 
White,  for  the  amount  claimed  by  him,  with  interest, 
and  to  decree  a  sale  of  certain  real  estate  of  the  estate  of 
Middleton,  should  the  judgment  remain  unpaid  for  a  cer^ 
taiu  period,  and  appointed  a  commissioner  to  carry  the 
same  into  effect. 
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Another  question  arose   as  to  the   dissolution  of  the  j^uiJ^y  Term, 
attachment  that  had  been  sued  out  in  the  case  and  levied      ^^[^^ 
upon  certain  real  estate  of  Middleton,  by  reason   of  the     Heoner. 
death  of  said  Middleton. 

The  appeal  was  taken  by  J.  W.  Heavner,  sheriff  of 
Upshur  county,  and  as  such  admr.  of  Henr}-  O.  Middle- 
ton,  deceased,  from  the  decree  rendered  on  the  9th  day 
October,  1872,  and  the  record,  here,  shows  White  was 
plaintiff  and  Middleton's  admr.  and  others,  whose  names 
were  not  given,  were  the  defendants  to  the  suit. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  hearing  below. 

Robert  F.  Dennis  for  the  appellant. 

Maihews  &  Mathews  for  the  appellee. 

Haymond,  President: 

This  cause  was  before  the  Supreme  Court  of  Appeals 
of  this  State  heretofore,  on  appeal,  and  the  errors  then 
presented  upon  the  record  were  determined.  The  Su- 
preme Court  of  Appeals  reversed  the  decree  rendered  in 
the  circuit  court  in  favor  of  the  plaintiff,  and  remanded 
the  cause  to  the  circuit  court  for  further  proceedings. 
One  question  determined  on  the  former  appeal  was  that 
Charles  A.  Stuart,  who  is  a  party  to  the  cause,  and 
the  assignor  of  the  plaintiff  of  the  choses  in  action,  set  up 
in  the  bill  against  Hcnrj^  O.  Middleton  (who  died  soon  af- 
ter the  filing  of  the  bill)  was  an  incompetent  witness  in 
behalf  of  his  assignee  under  the  provisions  of  the  twenty- 
third  section  of  chapter  one  hundred  and  thirty  of  the 
Code  of  this  State.  Since  this  decision,  and  after  the 
cause  Avas  remanded  to  the  circuit  court,  the  plaintiff  has 
retaken  the  deposition  of  Stuart,  his  assignor.  Stuart 
filed  with  his  deposition  a  paper  writing  under  seal,  execu- 
ted and  delivered  by  the  plaintiff  to  him  some  short  time 
prior  to  the  taking  of  his  deposition,  releasing  and  ac- 
quitting Stuart  from  all  and  every  liability,  to  recourse  or 
otherwise  as  assignor  of  the  bond  and  fee  bills  in  the  bill 
mentioned,  and  claimed.     The  defendants  filed  written 
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Junuwy  Terni.^^^^P*'*^^^  *^  ^^^  reading  of  the  deposition,  "because  the 
:^~^  assignee  of  a  chose  in  action  cannot  release  the  assignor, 
Hea^vner  80  as  to  make  him  a  competent  witness,  the  debtor  being 
dead.  The  circuit  court  of  the  county  of  Greenbrier,  in 
which  the  cause  was  pending,  at  the  October  term,  1872, 
thereof  overruled,  the  defendant's  exception,  in  and  by  its 
decree  then  made,  for  the  reason,  as  stated  in  the  decree, 
that  it  appears  that  the  said  deposition  of  Stuart  is  free 
from  the  objections  made  to  his  former  deposition  in  the 
cause,  as  his  liability  as  assignor  to  the  plaintiff  White 
has  been  fully  released.  And  the  circuit  court,  in  the 
same  decree,  then  proceeded  to  decree  against  the  admin- 
istrator of  Henry  O.  Middleton,  deceased,  for  the  amount 
of  the  debt  claimed  in  the  bill,  and  that  unless  the  ad- 
ministrator pays  the  debt,  and  costs  of  suit,  within  a 
stated  time,  that  the  real  property  upon  which  the  at- 
tachment sued  out  in  the  cause  against  the  decedent  in 
his  lifetime  was  a  lien,  be  sold  at  public  auction,  &c. 
This  decree  is  substantially  the  same  as  the  decree  here- 
tofore reversed,  except  in  so  far  as  it  states  as  to  the  com- 
petency of  the  assignor  Stuart  to  testify  by  reason  of  the 
release.  It  is  apparent  that  the  decree,  in  so  far  as  it 
ascertains  the  amount  of  the  debt,  is,  for  much  the  larger 
part  thereof,  based  upon  the  evidence  of  Stuart,  and  that 
the  mind  of  the  chancellor  must  have  been  materially  in- 
fluenced thereby.  The  last  deposition  of  Stuart  is  sub- 
stantially the  same  as  his  former  deposition,  and  there 
have  been  no  other  depositions  or  exhibits  filed  in  the 
cause  touching  the  merits,  since  the  former  reversal.  The 
only  question  presented  to  us  by  the  record  now  here,  that 
was  not  presented  by  the  record  upon  the  first  appeal,  is 
whether  the  release  of  the  plaintiff  made  to  Stuart,  the 
assignor,  made  him  competent  to  testify  as  a  witness  on 
behalf  of  his  assignee,  the  plaintiff.  To  determine 
this  question  correctly,  it  is  necessary  to  re- 
cur to  the  provisions  of  the  Code,  which  have  been  in 
force  since  the  first  day  of  April,  1869,  bearing  upon  the 
subject.     The  twenty-second  section  of  chapter  one  hun- 
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dred  and  thirty  of  the  Code  provides  "that  no  person,  of-  janowy^TcriB. 
fered  as  witness,  in  any  civil  action,  suit  or  proceed-  yf^ 
ing  shall  be  excluded  by  reason  of  his  interest  in  the  H«atner. 
event  thereof/^  By  this  provision,  it  is  obvious  that  it 
was  the  purpose  of  the  Legislature  that  a  person  offered 
as  a  witness  in  a  civil  suit  or  proceeding,  should  not  be 
excluded  merely  because  of  a  pecuniary  interest  in  the 
result  of  the  suit ;  but  on  the  contrary,  that  he  shall  be 
heard,  if  he  is  not  otherwise  incompetent,  and  such  weight 
given  to  his  testimony  as  under  all  the  circumstances,  it 
is  entitled.  But  the  twenty-third  section  of  the  same 
chapter  provides  that  a  party  to  a  civil  action,  suit  or 
proceeding,  may  be  examined  as  a  witness  in  his  own  be- 
half, or  in  behalf  of  any  other  party,  in  the  same  man- 
ner, subject  to  the  same  rules  of  examination  as  any  oth- 
er witness,  except  as  follows  : 

"An  assignor  of  a  chose  in  action  shall  not  be  ex- 
amined in  &vor  of  his  assignee,  unless  the  opposite 
party  be  living."  The  words  "opposite  party"  as  here 
used,  must  be  intended  to  embrace  the  debtor,  otherwise 
they  would,  to  a  great  extent,  defeat  its  evident  object, 
if  not  altogether  the  provision.  Under  this  provision 
it  is  not  a  mere  pecuniary  interest  in  the  result  of 
the  suit  that  makes  the  person  offered  incompetent  to 
testify.  It  follows  that  as  it  is  not  the  mere  pecuniary 
interest  of  the  witness  in  the  result  of  the  suit  that  ren- 
ders him  incompetent,  under  this  provision  ;  the  release 
of  such  interest  cannot  render  him  competent.  Here,  as 
already  stated,  the  witness  Stuart  is  a  party  to  the  suit 
and  is  the  assignor  of  the  plaintiff  of  all  the  choses  in 
action  set  up  in  the  bill,  against  Henry  O.  Middleton,  in 
his  life,  and  since  his  death  against  his  personal  repre- 
sentative and  legal  heirs — his  deposition  is  taken  by  his 
assignee  after  the  death  of  Middleton  (the  debtor),  and 
his  testimony  is  altogether  in  favor  of  his  assignee.  The 
release  of  Stuart,  the  assignor  by  the  plaintiff  (the  as- 
signee), from  liability  on  account  of  the  assignment  of 
the  choses,  did  not  make  him  a  competent  witness. 
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janua^crm.     Under  this  vicw  of  the  law   the  exception   of  the  de- 
White      fendants  to  the  deposition  of  Stuart,  last   taken,  should 
Heavner.     b^ve  been  Sustained  by  the   circuit  court,  and  his   depo- 
sition excluded,  as  well  as  the  first. 

The  death  of  Henry  O.  Middleton,  the  debtor,  after 
the  attachment  Avas  levied  on  the  real  property,  did  not 
dissolve  the  attachment  or  the  lien  thereof,  upon  the 
realty  attached. 

For  these  reasons  the  decree  of  the  circuit  court  of  the 
county  of  Greenbrier,  rendered  in  this  cause  on  the  9th 
day  of  October,  1872,  must  be  reversed  with  costs  to  the 
appellant,  against  the  appellee  White.  And  the  cause 
must  be  remanded  to  the  circuit  court  for  further  pro- 
ceedings therein  to  be  had  according  to  the  principles 
Announced  in  this  opinion  and  the  rules  governing 
courts  of  equity  in  such  cases. 

The  other  Judges  concurred. 

Decree  Reversed  and  Suit  Remanded. 
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CHARLESTON, 

McClung  v.  Livesay. 

February  27,  1874. 

1.  In  a  bill,  filed  to  restrain  the  collection  of  taxes  Tor  school  pur-  januiryTerii] 

poses,  in  a  certain  township,  the  plaintiff  must  aver  that  he  sues, 

not  only  on  his  own  behalf,  but,  also,  on  behalf  of  all  others,  sim- 
ilarly situated.  Such  averment  is  essential  to  a  complete  deter- 
mination of  all  the  rights  affected  by  the  suit. 

2.  The  general  allegation  of  irreparable  injury  is  not  sufficient,  with- 

out some  equitable  circumstances  be  shown, — as  insolvency,  im- 
pediment to  a  judgment  at  law,  or  to  adequate  legal  relief,  or  a 
threatened  destruction  of  the  property,  or  the  like. 

3.  The  want  of  such  allegation    is  sufficient  ground  for  dismissing 

the  bill. 

This  was  an  appeal,  by  the  complainants^  from  a  decree 
of  the  Greenbrier  circuit  court,  in  a  suit  in  chancery 
therein  pending,  wherein  Samuel  McClung,  Samuel  B. 
McClintic,  S.  C.  Beard,  Andrew  Beard,  William  R. 
Stuart,  John  M.  Sydenstricker,  Samuel  Pollock,  Thomas 
L.  Feamster,  John  Stuart,  William  H.  Shields  (for  S.  C. 
Ludington,)  William  Snyder,  Margaret  P.  Callison,  Aus- 
tin Handley,  Harvey  Handley,  R.  R.  Dickson,  Mason 
Mathews,  Mathew  Arbuckle,  John  A.  Welch,  Thomas 
W.  McClung,  H.  F.  Dickson,  Elizabeth  McClung,  Abram 
Bright,  Alex.  W,  Arbuckle,  B.  F.  Harlow  and  Caroline 
Hunter,  were  complainants,  and  Allen  Livesay,  John 
Yates,  Oscar  Callison,  and  James  W.  Jackson,  treasurer 
ol  Big  Levels  township,  in  said  Greenbrier  county,  were 
respondents. 
42 
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jtnatiy'Tenii.     ^^  ^  ^Oth  day  of  January,  1871,  the  complainants 
"filed  their  bill  in  this  suit,  praying  for  an  injunction,  in 


LiTMsj.  ^^^  usual  form,  against  the  collection  of  certain  taxes 
hereinafter  set  forth,  and  alleging  that  they  were  tax- 
payers in  said  Big  Levels  township ;  that  on  the day 

of ,  in  the  years  1866,  1867,  1868  and  1869,  the 

said  Livesay  and  Yates,  claiming  to  be  the  Board  of 
Education  of  said  township,  had  attempted,  in  each  of 

those  years,  to  levy cents  on  each  hundred  dollars 

worth  of  property,  taxable  in  said  township,  to  raise  a 
fund,  as  they  alleged,  for  the  support  of  primary  schools 

in  said  township  ;  that  on  the day  of ,  1870, 

the  said  Livesay,  Yates  and  Callison,  claiming  and  pre- 
tending to  constitute  said  Board,  attempted  to  levy  an- 
other tax  of  twenty-five  cents  on  each  hundred  dollars^ 
worth  of  taxable  property  in  said  township,  to  raise  a 
fund,  as  they  alleged,  for  the  support  of  primary  schools 
therein,  for  the  year  1870;  that  in  virtue  of  the  said  pro- 
ceedings, relating  to  said  levies,  the  said  Jackson,  treas- 
urer, as  aforesaid,  was  proceeding  to  collect  divers  sums 
of  money  from  the  several  complainants,  naming  them, 
and  the  sums  said  Jackson  was  so  attempting  to  collect, 
from  each  of  them ;  "that  the  said  Livesay  and  Yates,  and 
the  said  Livesay,  Yates  and  Callison  were  never  legally 
elected  the  school  commissioners  of  said  township,  and 
never  qualified  by  taking  the  oaths,  according  to  law 
and  could  not,  and  did  not,  constitute  a  legal  board  of 
education  at  the  times  the  said  alleged  levies  were  made^ 
and  that  all  their  acts  as  such  Board  of  Education,  were 
illegal  and  void ;  that  the  voters  of  said  township  did 
not  assent  to  said  several  levies,  and  that  in  fact  a  large 
majority  of  said  voters  were  opposed  to  the  same ;  that 
the  said  Jackson  was  never  legally  elected  such  treas- 
urer,— never  qualified  by  taking  the  oath,  and  never 
gave  the  bond  required  by  law ;  that  if  the  said  levies 
are  collected  the  complainants  will  be  greatly  and  irre- 
parably injured,  and  that  the  said  Jackson,  as  such  treas- 
urer, was  about  to  levy  and  sell  the  property  of  the  corn- 
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plainants^  for  the  taxes  so  levied,  aod  that  he  had  already  j^^^^^y-^^^^ 
made  such  levies/'    The  bill  concludes  with  the  usual     Mcciuog 
prayer  in  such  cases.  u7^j. 

At  the  March  rules,  1871,  the  respondent  Yates,  alone, 
answered,  setting  ibrth,  at  considerable  length  the  frets 
relating  to  the  elections  for  school  commissioners,  in  said 
township,  for  the  years  aforesaid,  their  qualification,  or 
failure  to  qualify,  the  mode  and*  manner  in  which  the 
levies  were  made  for  the  years  aforesaid,  and  sustaining 
his  averment  by  official  copies  from  the  proper  records, 
of  such  elections  and  levies;  but,  in  the  view  taken  by 
this  Court,  it  is  unnecessary  to  set  forth  these  facts,  at 
any  more  length. 

The  complainants  replied,  specially,  to  the  answer  of 
Yates,  alleging  that  the  same  was  uncertain,  insufficient 
and  untrue,  and  referring  to  the  record  book  of  the 
Board  of  Education  of  said  township,  as  an  exhibit 
with  said  replication. 

On  the  18th  day  of  March,  1871,  the  cause  came  on 
to  be  heard,  in  vacation,  on  the  bill,  answer,  exhibits  and 
motion  to  dissolve,  of  which  notice  had  been  theretofore 
given.  The  judge  declined  to  dissolve  the  injunction 
at  that  time,  being  of  opinion  that  informalities  might 
exist  in  the  appointment  and  qualification  of  some  of 
said  officers,  and  in  the  manner  of  laying  part  of  the 
levies,  yet  there  was  not  sufficient  ground  to  inhibit  the 
collection  of  said  levies;  and  it  then  appearing  to  the 
court  that  the  official  bond  of  said  Jackson  was  deficient 
as  to  the  amount  of  the  penalty,  it  was  ordered,  &c.,  that 
the  said  injunction  should  stand  dissolved  whenever  the 
said  Jackson,  as  such  treasurer,  should  execute  bond  in 
the  penalty  of  three  thousand  dollars,  conditioned  accord- 
ing to  law,  to  be  approved  according  to  law ;  or  when  ever 
the  said  Jackson,  should  he  feil  to  execute  such  bond, 
should  file  with  the  late  Board  of  Education  of  said 
township,  a  list  of  the  taxes  levied,  as  aforesaid,  with  the 
sherift's  receipt  therefor — all  of  which  the  said  Jackson 
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januaJy*Tenii.^^^s  required  to  do  within  thirty  days  from  the  date  of 
Mcaung    such  decree. 

Liv^y.  Subsequently,  an  attachment,  for  failing  to  comply 
with  said  decree,  was  awarded  against  the  said  Jackson, 
to  which  he  appeared  and  answered,  and  he  was  dis- 
charged at  his  costs. 

On  the  3d  day  of  October,  1871,  the  court,  on  motion 
of  tha  defendants,  dismissed  complainants'  bill  with  costs 
to  the  defendants,  and  from  this  order  the  complainants 
have  appealed. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  hearing  below. 

Mathews  &  Mathews  for  the  appellants. 

William  P.  Rucker  for  the  appellees. 

MooBE,  Judge  : 

From  an  order  of  the  circuit  court  of  Greenbrier 
county,  dismissing  the  bill  of  the  plaintiffs,  this  appeal 
has  been  taken. 

The  object  of  the  bill  was  an  injunction  restraining  the 
collection  of  taxes ;  a  subject  matter  not  always  wel- 
come in  the  forum  of  chancery,  and  admissible  only  upon 
the  showing  of  such  special  circumstances  as  clearly  in- 
dicate that  there  is  not  an  adequate  remedy  at  law^. 
Non  intervention  with  the  speedy  collection  of  taxes  is 
the  general  rule  adopted  by  courts  of  equity,  upon  the 
plain  principle  of  public  policy.  Taxation  furnishing 
the  means  of  supporting  the  government,  in  all  its  de- 
partments, and  for  the  maintenance  of  the  institutions  of 
learning  and  asylums  for  the  helpless,  renders  necessary 
a  strict  adherence  to  the  rule,  unless  productive  of  pecu- 
liar or  irreparable  injury,  or  must  lead  to  a  multiplicity' 
of  suits.  The  matters  of  complaint  in  taxation  gener- 
ally resolve  themselves  in  tortSy  or  simple  questions  of 
trespass,  having  ample  remedy  at  law ;  and,  therefore, 
when  a  plaintiff  seeks  the  extraoi'dinary  power  of  equity, 
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by  way  of  injunction,  the   court  will  look  with  critical  j^naiJJ^TcnD* 

eye,  not  only  to  the  character  in  which  the  plaintiff  sues, — ^^^ 

but  also,  to  the  allegations  of  the  bill.  j^^^ 

Such  strictness  is  necessary  to  prevent  usurpation  of 
jurisdiction,  and  the  non-observance  of  it  has  occasioned 
the  seeming  conflict  of  decisions. 

It  is  a  principle  of  practice  well  established  that,  in  a 
case  like  the  one  now  under  our  consideration,  where  all 
the  tax-payers  of  the  township  have  a  common  interest 
in  the  subject  matter,  although  their  individual  interests 
may  be  several  and  distinct,  the  plaintiff  must  aver  that 
he  files  his  bill  in  behalf  of  himself  and  all  others  of  sim- 
ilar interest ;  and  where  some  of  the  tax-payers  file  such 
a  bill,  they  must  make  a  similar  averment.  Upon  this 
rule  of  practice,  judge  Davies,  in  the  case  of  Wood  v. 
Draper,  24  Barb.  (N.  Y.),  187,  has  collated  the  leading 
authorities,  showing  it  to  be  an  imperative  rule,  and  es- 
sential to  a  complete  determination  of  all  the  rights  af- 
fected by  the  suit.  I  refer  to  this  decision  especially, 
because  made  in  a  case  famed  for  the  ability  with  which 
it  had  been  argued,  and  also  because  it  reviews  the  lead- 
ing authorities.  The  same  principle  and  rule  of  practice 
is  laid  down  in  the  case  of  Bull  and  Read,  13  Gratt.,  78. 
The  object  of  the  rule  is  to  settle  the  rights  of  all  per- 
sons similarly  situated,  and  thus  prevent  a  multiplicity 
of  suits. 

Now,  in  the  case  before  us,  the  plaintifis  have  filed  the 
bill  for  themselves  alone.  The  interests  and  rights  of 
all  others  similarly  situated  in  the  township  would  not 
be  determined  by  this  suit.  Their  interests  might  be, 
however,  injured  by  it,  and  all  such  persons  are  there- 
fore necessary  parties. 

For  the  protection  of  the  defendants  against  a  multi- 
plicity of  suits,  where  the  bill  shows  a  prima  facie  case 
against  them,  courts  have  permitted  the  plaintiffs  to 
amend  their  bill,  in  that  respect,  before  the  interlocutory 
injunction  was  acted  upon  ;  and  it  has  been  allowed  even 
after  motion  to  dissolve.     As  this  bill  is  defective  in  t^at 
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januiHTTerm^^^P^*?  ^"^  ^^  °^*  appearing  to  have  been  amended,  the 
— J^^^ — court  below,  upon  the  precedents  cited  in  Wood  v.  Draper, 
LiT€«y.     properly  dismissed  it. 

The  face  of  the  bill,  without  that  averment,  presents 
merely  a  question  of  tort  for  which  equity  ought  not  to 
interpose.  The  general  allegation  of  irreparable  injury 
is  not  suflBcient  without  some  equitable  circumstances 
be  shown,  such  as  insolvency  or  impediment  to  a  judg- 
ment at  law  or  to  adequate  legal  relief  or  a  threatened 
destruction  of  the  property  or  the  like.  Burnett  v.  White- 
aides,  13  Cal.  156. 

The  decision  of  the  court  below  should  be  affirmed 
with  costs  and  damages. 

The  other  judges  concurred. 

Decree  Affirmed. 

Note  by  the  Reporter. — At  the  same  term,  in  a 
suit  by  John  Williams^  Admr.  et  als.  r.  John  Arga- 
brite,  Treasurer  of  Blue  Sulphur  Toumship,  Greenbrier 
county,  et  als.,  in  this  Court,  by  an  appeal,  by  plain- 
tiffi,  from  a  decree  of  the  circuit  court  of  Greenbrier 
county,  rendered  on  the  20th  day  of  April,  1871,  wherein 
substantially  the  same  facts  were  alleged  and  the  same 
relief  sought,  this  Court  affirmed  the  principles  adjudica- 
ted and  determined  in  the  suit  ofMcQung  t?.  Livesay,  in-- 
fra. 

The  same  principles  were,  also,  affirmed  in  the  case  of 
Ludington  v.  McJIiUan,  on  appeal  from  the  circuit  court 
of  Greenbrier  county,  at  the  same  term. 
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CHARLESTON. 

Williams,  Admk,  v.  Knights. 

February  27,  1874. 

1.  When,  on  motion  of  the  defendants,  the  judgment  "entered  at  rules  januiVTerm 

in  the  clerk's  office,  is  set  aside,  and  leave  given  the  defendants- 
to  file  a  special  plea  in  thirty  days,  an  appellate  court  will  pre- 
sume, where  no  hill  of  exceptions  has  been  filed,  thai  such  order 
was  made  by  the  consent  or  acquiescence  of  the  plaintifiTs. 

2.  The  record  not  disclosing  with  certainty  whether  special  pleas  were 

filed,  or  if  filed,  showing  that  no  replications  were  filed  thereto, 
and  no  issue  joined  thereon,  it  was  error  to  try  the  cause,  and  the 
judgment  entered  upon  the  verdict  must  be  reversed. 

Ab  appeal,  by  S.  B.  Williams,  administrator  de  bonis 
non  of  Wm.  McClung,  deceased,  from  a  judgment  of  the 
circuit  court  of  Greenbrier  county,  rendered  on  the 
23rd  day  of  June,  1869,  in  a  certain  action  at  law,  where- 
in the  said  Williams,  as  such  administrator,  as  aforesaid 
was  plaintiff,  and  George  Knight  and  Alexander  Knight 
were  defendants.  The  fects  sufficiently  appear  in  the 
opinion  ot  the  Court. 

The  Hon.  Nathaniel  Harrison,  judge  of  the  said  circuit 
court,  presided  at  the  trial  below. 

Robert  F.  Dennis  for  the  appellant. 
John  W.  Hanns  for  the  appellees. 


Digitized  by 


Googk 


336  SUPREME  COURT  OP  APPEALS 

jwuUJVm.    Paull,  Judge  : 

wuuama        rpj^^  plaintiff  bfought  an  action  of  debt  on   the   bond 
■     *     of  the  defendants   for  $2,000,   and   the   common   order 
against  the  defendants  was  confirmed  at  rules  in  October, 
1867,  in  the  clerk's  office  of  Greenbrier  county. 

At  a  term  of  the  Greenbrier  circuit  court,  held  in 
November,  1867,  the  following  order  was  made,  to- wit : 
"This  day  came  the  parties,  by  their  attorneys,  and  on 
motion  of  the  defendants,  the  judgment  entered  at  rules 
in  the  clerk's  office  is  set  aside,  and  thereupon  leave  is 
given  the  defendants  to  file  a  special  plea  in  thirty  days, 
and  this  cause  is  continued  until  next  term."  Copies  of 
two  special  pleas  as  found  in  the  record,  which  recites 
that  they  were  found  filed  away  with  the  papers  in  this 
cause  ;  and  on  the  office  judgment  docket,  for  the  term 
to  which  the  suit  was  brought,  there  is  found,  in  the 
handwriting  of  the  clerk,  in  the  column  in  which  the 
minutes  were  made  of  the  disposition  of  the  several 
causes,  at  that  term,  this  entry,  "special  plea ;"  and  on 
the  docket  for  the  succeeding,  and  each  subsequent  term, 
until  the  case  was  finally  disposed  of,  in  the  column  con- 
taining the  last  orders  made,  this  entry,  "special  plea." 
Nothing  more  appears  in  the  record,  except  that  at  the 
term  of  the  court  held  in  June,  1869,  a  jury  was  empan- 
eled, which  found  a  verdict  for  the  defendants,  and  a 
judgment  for  the  defendants  was  entered  upon  the 
verdict. 

It  is  admitted,  by  the  counsel  on  either  side,  that  this 
judgment  must  be  set  aside  owing  to  the  irregularities 
appearing  upon  the  face  of  the  record;  but  they  were 
not  equally  agreed  as  to  what  judgment  this  Court  should 
now  proceed  to  enter. 

It  is  contended  by  the  defendants  that  the  cause  should 
be  remanded  for  further  proceedings,  while  the  plaintiffs 
maintain  that  judgment  should  now  be  entered  for  the 
amount  of  their  debt.  The  difficulty  arises  under  the 
action  of  the  court  below,  taken  at  the  November  term. 


Digitized  by 


Googk 


OP  WEST  VIRGINIA.  387 

1867,  setting  aside  the  office  judgment,  and  giving  leave  januiry^Tenn. 
to  the  defendants  to  file  a  special  plea  in  30  days.  The  wuiuim 
forty-fifth  section  of  the  Code  of  Virginia  provides,  (and  Knlghti. 
the  provision  is  similar  in  the  present  Code  of  West  Vir- 
ginia,) "if  a  defendant  against  whom  judgment  is  enter- 
ed in  the  office,  shall,  before  it  becomes  final,  appear  and 
plead  to  issue,  it  shall  be  set  aside,  unless  an  order  for 
enquiry  of  damages  has  been  executed  :''  as  no  plea  to 
issue  was  filed  at  the  time  the  office  judgment  was  set 
aside  it  is  claimed  that  the  order  setting  it  aside  was  er- 
roneous, and  should  now  be  reversed,  and  judgment  en- 
tered for  the  plaintiffs.  That  it  was  competent,  how- 
ever, for  the  court,  by  the  consent  or  acquiescence  of  the 
defendants,  to  make  such  order  cannot  be  denied,  and  this 
Court,  we  think,  may  now  presume  that  such  con- 
sent was  given.  If  the  defendants  desired  to  repel  such 
presumption,  a  bill  of  exceptions  should  have  been  filed 
to  the  action  of  the  court.  The  propriety  and  necessity 
of  this  course,  is  plainly  pointed  out  in  the  case  of 
White  V.  Tonoray,  9  Leigh,  352.  In  that  case  the  de-' 
fendant  tendered  pleas  of  setoff*  which  wel*e  rejected  by 
the  court.  Upon  a  motion  to  have  these  pleas  brought  up 
on  a  certiorari  before  the  supreme  court  of  Virginia, 
that  court  refused  the  motion,  holding,  first,  that  the 
pleas  w€f e  no  part  of  the  record  and,  secondly,  if  they 
were,  yet  as  the  defendant  acquiesced  in  the  rejection  of 
of  them,  and  took  no  exception,  he  cannot  now  bring 
that  matter  in  question  before  the  court.  Judge  Tucker 
says  "that  this  court  must  take  it  that  they  were  proper- 
ly rejected,  as  the  defendant  did  not  except.  His  acqui- 
escence in  the  rejection  must  be  presumed ;  and  as  it  is 
possible  there  naay  have  been  good  reason  for  the  rejec- 
tion, that  reason  must  be  taken  to  have  existed,  as  he 
did  not  call  upon  the  court  to  sign  a  bill  of  exceptions, 
in  which  its  reasons  would  have  been  stated.^* 

In  this  case,  it  is  seen,  that  the  defendant  was  com- 
plaining of  this  error  of  the  court  in  rejecting  his  pleas ; 
43 
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jwulrr^erm.*'^®  court  say,  he  should  have  excepted,  when  the  reasons 
"for  the  rejection  might  have  appeared.  Now,  in  the  case 
under  consideration,  the  plaintiff  complains  that  the  court 
set  aside  the  office  judgment,  when  no  plea  to  the  issue 
was  filed,  as  the  statute  requires  ;  but  no  bill  of  except 
tions  was  taken,  wherein  the  court  might  have  assigned 
reasons  for  so  doing ;  in  the  absence  of  any  exceptions, 
for  aught  that  this  Court  can  now  see,  the  order  com- 
plained of  may  have  been  made  with  his  consent,  or  ac- 
quiescence, and  this  in  accordance  with  the  language  of 
judge  Tucker,  must  now  be  presumed.  This  case  in  9 
Leigh,  is  followed  in  the  case  of  Bowyer  v.  Hewiiy  Ruffner 
it  Co.  2  Gratt.  193,  and  Herrington  v.  Harkin^s,  Admrs.,  1 
Rob.  (Va.)  591.  With  this  view  of  the  case,  the  office  judg- 
ment, thus  set  aside,  with  the  presumed  acquiescence  of 
the  plaintiff,  has  never  become  a  final  judgment,  by  oper- 
ation of  the  statute.  The  subsequent  proceedings  in  tl^ 
cause,  are  irregular,  even  if  the  pleas  could  be  r^arded 
as  properly  filed.  There  were  no  replications  thereto,  and 
no  issue  joined  or  tried.  The  judgment  rendered  on  the 
verdict  is  erroneous,  and  must  be  set  aside  and  reversed, 
with  costs  to  the  appellant,  and  this  Court  proceeding  to 
render  such  judgment  as  the  court  below  ought  to  have 
rendered,  doth  adjudge  and  order  that  this  cause  be  re- 
manded to  the  circuit  court  of  Greembrier  county  for 
further  proceedings ;  and  that  the  defendants  have  leave 
to  file  good  and  sufficient  pleas  in  bar,  if  they  shall  so 
desire  ,or  otherwise  judgment  be  entered  for  the  plaintiff 
for  the  amount  of  his  debt  in  the  declaration  mentioned, 
according  to  law,  and  the  costs  of  suit. 
The  other  Judges  concurred. 

Judgment  Reversed  and  Cause  Remanded. 
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Hurst  v.  G.  L.  Hurst.  *-^ 

Febraary  27,  1874. 

S.  H.  (and  wife),  the  rightful  owner  in  fee  simple  of  a  tract  of  land,  1874. 
and  the  father  of  G.  L.  Hurst,  conveyed,  by  deed  dated  the  Oth'^*"""^ '^*'^' 
day  of  December,  1868,  to  G.  L.  H.  said  tract  of  land,  situate  in~ 
Harrison  county.  West  Virginia.  In  the  early  portion  of  the 
deed,  the  consideration  of  the  same  is  stated  to  be  one  dollar. 
The  land  is  described  in  the  deed  by  metes  and  bounds  and  &» 
containing  one  hundred  and  sixty-one  and  one-half  acres  "to 
have  and  to  hold  the  above  described  tract  of  land  with  its  ap- 
purtenances, to  the  said  G.  L.  H.,  and  his  heirs,  and  assigns  for- 
ever. And  S.  H.,  and  wife  covenant  to  and  with  the  said  G.  L. 
H.,  his  heirs  and  assigns,  to  warrant  and  defend  generally  the 
above  described  tract  or  parcel  of  land  to  the  said  G.  L.  H.,  his 
heirs  Ac."  In  the  deed,  immediately  after  the  last  recited 
clause,  are  the  following  clauses,  the  one  immediately  following 
the  other,  viz.  "It  is  fairly  understood  that  the  above  described 
tract  or  parcel  of  land  is  to  be  the  said  G.  L.  H's.,  share  of  his 
father's  8.  H's.,  estate.  And  it  is  further  understood|that  I,  S.  H., 
hold  a  life  interest  in  the  above  described  tract  of  land." — Held  : 

1.  That,  in  ejectment  the  deed  should  be    so  construed  as   to  arrive 

at  the  true  intent  of  the  grantor  and  grantee,  and  that  in  so  doing 
the  whole  of  the  deed  and  all  its  parts  should  be  considered 
together. 

2.  That,  adopting  the  above  rule,  the    plain  legal  effect  of  the  deed, 

upon  its  face,  was,  and  is,  to  cdnvey  to  G.  L.  H.,  an  estate  in  fee 
simple,  in  the  land  to  commence  upon  the  death  of  S.  H.,  and 
that  S.  H.,  resen-ed  to  himself  an  estate  for,  and  during,  his  life 
in  the  lands. 
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i*7*'         8.  That  parol  evidence  as  to  the  acts  or  declarations  of  the    parties, 
at  the  time  of  the  execution  of  the  deed,  or  afterwards,  are  inad- 


Hurrt  missable  and  incompetent  in  such  case,  as  evidence,  to  enlarge, 

Hurst.  restrain,  explain  or  alter  the  intention  of  the  grantor  and  gran- 

tee, as  expressed  in  the  deed,  or  to  vary  the  legal  effect  thereof  as 
clearly  manifested  by  the  deed  itself. 

4.  That  the  deed  is  not  so  ambiguous  as  to  admit  of  the  introduction 
of  such  parol  evidence  for  the  purpose  of  determining  the  true 
intent -and  meaning  of  the  parties  by  the  language  employed  in 
the  deed,  or  to  show  that  it  was  the  purpose  and  intent  of  the 
parties  at  the  execution  of  the  deed,  that  the  deed  should  pass  to 
G.  L.  H.,  an  estate  in  fee  simple,  to  take  effect  at  the  execution 
and  delivery  thereof,  and  not  an  estate  in  fee  simple  to  take 
effect  at  the  death  af  S.  H. 

An  appeal,  by  the  defendant  below,  from  a  judgment  of 
the  circuit  court  of  Harrison  county,  rendered  on  the 
12th  day  of  October,  1870,  in  an  action  of  ejectment 
therein  pending  wherein  Shadrach  Hurst  was  plaintiff 
and  Gilbert  L.  Hurst  was  defendant. 

The  only  question  passed  upon  here  was  as  to  the  con- 
struction of  a  deed  from  the  plaintiff  to  the  defendant, 
and  the  estate  conveyed  thereby,  and  what  estate  re- 
mained in  the  the  grantor.  This  deed  was  a  counter- 
part of  that  mentioned  in  the  case  of  Hurst  v,  M.  V.  B. 
Hurst,  reported  infra,  and  the  principles  decided  in  that 
are  fully  affirmed  in  this  case. 

The  Hon.  Thomas  W.  Harrison,  judge  of  said  circuit 
court,  presided  at  the  trial  below. 

Oeorge  H  Lee  and  Caleb  Boggeas  for  the  appellant. 
C.  C  Cole  for  the  appellee. 

Haymond,  President: 

This  is  an  action  of  ejectment  brought  in  the  county 
of  Harrison  by  the  plaintiff,  against  the  defendant,  in 
which  there  was  a  final  judgment  rendered  by  the  circuit 
court,  in  favor  of  the  plaintiff,  against  the  defendant. 
The  final  judgment  from  which  the  appeal  in  this  cau^e 
is  taken  was  rendered  on  the  12th  day  of  October,  1870. 
The  cause  was  tried  by  the  court  in  lieu  of  a  jury,  by 
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consent  of  the  parties,  and  on  the  trial  the  defendant  january'Tenu. 
took   an  exception   to   the   opinion,  and   rulings  of  the       ^^^ 
court,  which  was  signed,  sealed  and  made  a  part  of  the      unnt. 
record.    The  principles  and  points  decided  by  this  court 
during  the  present  term  in  the  case  of  Shadrach  Hurst  v. 
M,  V.  B.  Hursij  infra^  and  fiiUy  cover  all  the  principles 
and  points  arising  upon   the  record  in  this  case.     And 
for  the  reasons  given  in  the  opinion  of  the  Court  in- that 
cause  the  judgment  of  ;he  circuit  court  of  the  county  of 
Harrison,  rendered  in  this  cause  on  the  12th  day  of  Oc- 
tober, 1870,  is  affirmed  with  costs   and  $S0  damages  to 
the  appellee  against  the  appellant. 
The  other  Judges  concurred. 

Judgment  Affirmed. 
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CHARLESTON. 

Brightwell,  Trustee,  v.  Hoover. 

February  27, 1874. 

1874.  A  party  seeking  to  enforce  a  lien  for  the  payment  of  purchase  money* 
on  a  contract  of  sale  made  between  the  first  day  of  May,  1861,  and 
the  first  day  of  May,  1865,  said  money  to  be  paid  in  Confederate 
States  Treasury  notes,  or  Virginia  Treasury  notes,  is  entitled  U> 
the  value  of  the  same,  to  be  ascertained  under  the  act  of  the  Leg- 
islature, passed  on  the  7th  day  of  April,  1878,  being  chapter  one 
hundred  and  sixteen  and  entitled,  "an  act  providing  for  the  adjust- 
ment of  certain  liabilities  arising  under  contracts  made  between 
the  first  day  of  May,  1861,  and  the  first  day  of  May,  1865.  * 

Appeal,  by  the  complainant,  from  a  decree  of  the  cir- 
cuit court  of  Greenbrier  county,  rendered  on  the  26th 
day  of  April,  1869,  in  a  suit  in  chancery  therein  pend- 
ing, wherein  Henry  B.  Brightwell,  as  trustee  for  Sophia 

A.  B.  Hurley,  wife  of  Reuben  Hurley,  was  complainant 
and  Samuel  S.  Hoover  and  said  Reuben  and  Sophia  A. 

B.  Hurley,  were  respondents. 

The  opinion  of  the  Court  contains  a  sufficient  state- 
ment of  the  facts  in  the  case. 

The  Hon.  Nathaniel  Harrison,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

Samuel  Price  and  Robert  F.  Dennis,  for  the  appellant. 

John  W,  Harris f  for  the  appellee. 

*  For  the  act  referred  to  in  the  syllabus  see  Jameson  v.  MyUs  Exar^ 
infra. 
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Paull,  Judge  : 

The  bill  in  this  case  was  filed  by  the  plaintiff  as  trus-  January  Term, 
tee  for  Mrs.  S.  A.  B.  Hurley,  to  enforce  a  lien  for  the  Bright weu 
porchase  money,  due  upon  the  sale  of  a  tract  of  land,  Hoover. 
made  to  Saml.  S.  Hoover.  The  proceedings  was  com- 
menced in  the  circuit  court  in  November,  1866.  The 
sud  Hoover,  Mrs.  S.  A.  B.  Hurley  and  her  husband, 
Reuben  Hurley,  were  made  parties  defendant  and  all  filed 
their  separate  answers.  The  bill  recites  the  fiict  of  sale 
and  that  the  said  Hoover,  agreed  to  pay  for  said  land  the 
sum  of  $3,000,  of  which  $1,500  was  paid  in  Confed- 
erate money  on  the  day  of  the  sale,  to-wit :  the  5th  day 
of  June,  1863,  and  that  said  Hoover,  executed  to  the 
plaintiff  his  two  bonds,  each  bearing  date  on  the  said  5th 
day  of  June,  1863,  for  $750  each,  one  falling  due  twelve 
months,  and  the  other  two  years,  after  date  and  bearing 
interest  therefrom.  The  bill  further  alleges,  that  these 
bonds,  as  they  showed  upon  their  face,  were  to  be  paid 
and  discharged  in  whatever  money  was  the  currency  of 
the  country,  at  the  time  they  were  actually  payable.  The 
bill  further  states  that  these  bonds  were  taken  and  des- 
troyed by  the  Federal  soldiers,  and  therefore  cannot  be 
produced  ;  but  that  the  deed  made  to  the  said  Hoover, 
the  vendee  of  said  land,  filed  as  part  of  the  bill,  shows 
the  contract  between  the  parties,  and  disclose,  the  fact 
that  a  lien  was  retained  on  said  house  and  lot  or  parcel 
of  land,  for  the  unpaid  purchase  money,  to-wit :  $1500^ 
with  its  interest  due  and  payable,  as  herein  before  set 
out ;  that  the  balance  of  said  purchase  money  is  unpaid, 
and  prays  for  a  sale  of  the  land  for  its  payment,  and 
general  relief.  These  are  all  of  the  allegations  of  the 
bill  that  it  is  now  necessary  to  notice.  This  parcel  of 
land  was  conveyed  by  Eeuben  Hurley  as  attorney  in  feet 
for  the  plaintiff,  to  the  said  Hoover. 

Reuben  Hurley  files  his  answer,  under  oath,  admitting 

.  the  contract  of  sale  as  alleged  in  the  bill,  and  that  the 

same  was  made  under  a  poWer  of  attorney  executed  by 
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jwiuif  ^Tenn  *^®  plaintiff  to  him,  but  whether  the  same  is  valid  or  not, 
~Bri — id — ^^  ^  question  submitted  by  him  to  the  judgment  of  the 
V.  court.  He  admits  the  payment  of  $1500  of  the  purchase 
money  in  Confederate  money,  and  that  the  same  had  been 
safely  invested  for  the  benefit  of  Mrs.  Hurley,  (the  cer- 
tui  que  trusty  as  so  much  good  money  ;  that  the  bonds  for 
the  deferred  payments  simply  called  for  so  much  money, 
and  that  they  were  taken  from  him  and  destroyed  by  the 
Federal  soldiers, 

Mrs.  Hurley  filed  her  answer,  under  oath,  alleging  that 
the  plaintiff,  as  her  trustee  under  the  deed  of  marriage 
settlement,  dated  the  17th  day  of  August,  1852,  could  not 
sell  any  portion  of  her  property,  or  change  its  character, 
or  the  character  of  the  instrument,  unless  by  her  direc- 
tion in  writing,  and  avers  that  the  house  and  lot  in  the 
bill  mentioned  was  a  portion  of  her  estate,  and  that  she 
never  did  authorise  the  plaintiff,  in  writing,  to  sell  the 
same ;  while  denying  that  the  "sale  was  a  Confederate 
sale,"  she  says  the  property  was  sold  for  its  real  value  in 
good  money,  and  that  a  portion  of  the  purchase  money 
was  received  in  Confederate  notes,  and  that  the  same  was 
invested  as  good  money  for  her  benefit ;  that  a  lien  exists 
upon  the  property  for  the  balance  of  the  purchase  money 
which  has  never  been  paid.  She  then  asks  that  this  lien 
be  enforced  by  a  sale  of  the  property,  or  that  the  con- 
tract be  rescinded,  and  the  property  restored  to  her  pos- 
session. 

The  vendee,  Hoover,  also  files  his  answer  under  oath, 
admitting  the  sale,  and  the  execution  and  delivery  of  the 
deed,  from  Hurley,  as  attorney  in  fact  for  the  plaintiff, 
and  the  execution  of  the  two  bonds  for  $750,  each,  for 
the  deferred  payments  of  the  purchase  money,  and  that 
the  same  have  never  been  paid ;  although  alleging  that 
before  the  maturity  of  said  bonds  he  repeatedly  endeavored 
to  deliver  sufficient  of  the  treasury  notes  and  currency  of 
the  Confederate  States,  to  the  plaintiff,  but  was  prevented 
from  so  doing  by  the  military  disturbances  at  the  time. 
The  answer  further  alleges  that  said  bonds  were,  by  the 
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terms,  and  on  tke  fiice  thereof,  to  be  paid  "in  currency  j»n,iU5?*Tenn. 
and  not  otherwise,"  and  that  thereby  the  parties  meant    Brightweu" 
and  agreed  that  said  bonds  should  be  paid   in  treasury     hootct. 
notes  or  in  currency  issued  by  and  under  the  authority  of 
said  so  called  Confederate  States  ;  the  answer  further  de- 
nies that  said  bonds  are  lost,  or  not  in  existence  or  pro- 
ducible by  the  plaintiff. 

This  bill  and  all  the  answers  were  filed  before  the  pres- 
ent Code  went  into  operation,  and  there  are  no  replica- 
tions to  the  answers,  and  no  proofs  in  the  cause. 

In  this  state  of  the  pleadings,  it  is  objected  in  the  first 
place,  that  the  bill  cannot  be  sustained,  because  it  is  not 
accompanied  with  an  affidavit  of  the  loss  of  the  bonds, 
the  payment  of  which  the  plaintiff  is  seeking  to  recover. 
A  sufficient  answer  to  this  objection  is  found  in  the  fact 
that  the  bill  sets  forth  the  deed  itself  in  which  the  lien 
is  retained,  and  where  it  is  expressly  recited  to  be  for 
the  payment  of  $1500,  the  residue  of  the  purchase 
money,  $750  due  in  twelve  months  from  date,  and  $750, 
the  residue,  due  by  bond  in  two  years  from  above  date, 
with  interest  on  said  bonds  till  paid.  This  deed  is  of 
equal  dignity  with  the  bonds,  and  the  provisions  of  this 
deed  the  bill  seeks  to  enforce,  and  if  they  are  enforced, 
the  decree  would  provide  that  said  bonds,  if  in  being,  be 
delivered  up  and  cancelled.  Moreover,  the  husband  of 
the  cestui  que  trusty  Reuben  Hurley,  alleges  in  his  sworn 
answer  that  said  bonds  are  lost.  These  we  think  re- 
move the  objection,  even  if  there  had  been  a  demurrer  to 
the  bill. 

Another  objection  to  this  proceeding  is  found  in  the 
answer  of  Mrs.  S.  A.  B.  Hurley,  to- wit :  that  she  never 
consented,  in  writing,  to  the  making  of  this  sale  to 
Hoover.  Admitting  this  to  be  true,  we  think  she  must 
now  be  held  to  have  ratified  the  sale  by  her  subsequent 
acquiescence.  She  admits  in  her  answer,  as  does  also 
her  husband  in  his,  that  she  has  taken  the  benefit  of  the 
sale  by  receiving  one  half  of  the  purchase  money  and 
44 
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jwiuMj^Temi.'^^^^^S  *^^  Same  invested  for   her  use,  and   by  now  ask- 
Brightweu  ~^°S  ^^^^  ^^^  property  be   sold  for  the   payment  of  the 
balance. 


HooTer. 


Another  question  is  submitted  in  the  answer  of  Reu- 
ben Hurley,  to-wit :  the  validity  of  the  power  x)f  attor- 
ney from  Henry  B.  Brightwell,  trustee,  to  sell  and  con- 
vey the  property  in  question.  Upon  this  point,  the  re- 
cord does  not  disclose  sufficient  information  as  to  the 
facts.  The  bill  recites  that  the  plaintiff  is  the  trustee  of 
Mrs.  Sophia  A.  B.  Hurley,  by  virtue  of  a  deed  of  mar- 
riage settlement  filed  with  the  bill,  dated  the  17th  day 
of  August,  1852,  and  as  such  trustee  he  sold  the  land  in 
question  to  defendant  Hoover ;  there  is  nothing  to  show 
that  this  land  is  embraced  in  said  deed  of  marriage  set- 
tlement, or  was  purchased  with  the  trust  .funds  arising 
from  .said  land,  or  is  in  any  way,  whatever,  subject  to  its 
provisions.  It  was  conveyed  to  said  Brightwell  in  the 
year  1859,  by  W.  0.  Woodson,  a  commissioner,  making 
sale  thereof  under  order  of  court ;  and  while  it  was  con- 
veyed to  Brightwell,  as  trustee,  for  Sophia  A.  B.  Hur- 
ley, we  cannot  necessarily  infer  that  it  was  so  conveyed 
to  him  as  trustee  under  the  marriage  settlement  afore- 
said. The  deed  of  Woodson  to  Brightwell  is  a  trust 
deed,  but  its  provisions  are  not  the  same,  or  coextensive 
with  those  of  the  marriage  settlement,  but  only  so  in 
part.  The  plaintiff  is  dealing  with  the  subject  of  this 
last  deed,  under  power,  as  he  claims  in  his  bill  derived 
from  the  former ;  but  the  power  of  attorney  does  not 
itself  designate  under  which  deed  he  is  acting  in  this 
proposed  sale.  No  opinion  is  intimated  on  this  question 
until  more  definite  information  is  given,  either  by 
amendment  of  the  bill  or  answers,  if  the  parties  shall  so 
desire. 

The  answer  of  defendant  Hoover,  alleges  that  these 
bonds,  for  the  purchase  money  were  to  be  paid  in  Confed- 
erate Treasury  notes  and  not  otherwise ;  this  language 
simply  intimates  the  agreement  of  the  parties,  both  affirm- 
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atively  and  negatively,  that  the  bonds  should  be  paid  in  januiJy'Tenn. 
Confederate  money.     Taking  this  answer  in  the  state  of  Brfghtweii 
the  pleadings  to  be  true,  the  plaintiff  is  entitled  to  enforce     HooVer. 
the  collection  of  his  claim  in  a  court  of  equity,  and  to 
receive  the  actual  value  of  the  Confederate  money  at  the 
time  and  place  of  the  contract,  in  lawful  money  of  the 
United  States.     Thorington  v.  Smith,  8  Wall.  (Sup.  Ct. 
U.  S.)  1. 

By  the  second  section  of  an  act  passed  by  the  Legisla- 
ture of  this  state  on  the  seventh  of  April,  1873,  it  was  pro- 
vided that  where  any  contract  made  between  the  first  day 
of  May,  1861,  and  the  first  day  of  May,  1865,  was  to 
have  been  performed  or  fulfilled  in  Confederate  States 
Treasury  Notes,  or  Virginia  Treasury  Notes,  the  same  shall 
be  liquidated  and  settled  by  reducing  the  nominal  amount 
due,  or  payable,  under  such  contract,  in  Confederate  States 
Treasury  Notes  or  Virginia  Treasury  Notes,  to  its  true 
value  at  the  time  such  contract  was  made  or  entered  into^ 
or  at  such  other  time  as  may  to  the  court  or  jury,  if  it 
be  a  jurj'  case,  seem  right  in  the  particular  case.  This 
contract  was  made  within  the  times  expressed  by  this  act, 
and  is  subject  to  its  operation.  In  view  of  this  feet,  and 
of  the  foregoing  authority  and  others,  the  decree  entered 
in  this  cause  on  the  26th  day  of  April,  1869,  is  reversed 
with  costs  to  the  appellant,  and  this  case  is  remanded  to 
the  circuit  court  of  Greenbrier  county,  with  leave  to  the 
parties  to  amend  their  pleadings,  if  desired,  and  to  ascer- 
tain the  value  of  the  Confederate  money  yet  to  be  paid, 
under  the  sale  to  Hoover,  according  to  the  provisions  of 
the  act  of  the  Legislature  aforesaid. 

The  other  Judges  concurred. 

Decree  Reversed  and  suit  Remanded,  with 
Leave  to  Amend. 
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CHARLESTON. 


March  2,  1874. 


7    3481 

I  38    3231 

7    348 

^  '°^i  Clay  v.  Robinson,  Administrator. 

46    18g| 
7    848 

,**  ^*  ,  1874.        1.  J.  Marcus  Alderaon,  who  resided  in   the  county  of  Greenbrier,  in 

I  68  ^i    ^*°"*^  ^*^^'"'        the  State  of  West  Virginia,  died,  in  said  county,  in  the  year  1868, 
I     7  3481  prior  to  the  26th  day  of  October,  1868,  intestate.     The   State  of 

'    ^  ^  "West  Virginia,  was  formed  out  of  the  State  of  Virginia,  after 

the  commencement  of  the  late  civil  war,  and  the  government  of 
West  Virginia  was  organized  and  went  into  operation  at  the  city 
of  Wheeling,  under  a  constitution,  on  the  20th  day  of  June,  1863, 
At  the  commencement  of  said  war,  the  government  of  Virginia, 
at  Richmond,  the  capital  of  the  State  of  Virginia,  adhered  to,  and 
aided  the  late  Confederate  Government, (so  called)  in  said  war  with 
the  United  States.  Alout  the  commencement  of  said  war  a 
part  of  the  people  of  the  State  of  Virginia,  organized  a  govern- 
ment for  the  State  of  Virginia,  at  the  city  of  Wheeling,  called 
the  Restored  Government  of  Virginia,  which  Government  was 
recognized  by  the  government  of  the  United  States,  as  the  law- 
ful Government  of  the  State  of  Virginia,  throughout  the  war. 
In  the  State  of  Virginia,  before,  and  during,  the  war,  there  was 
held  in  each  county,  a  county  court,  with  authority  to  appoint  ad- 
ministrators, and  to  revoke  the  ap|>ointment  of  such  fiduciaries  in 
certain  cases.  County  courts  were  unauthorized,  by  the  consti- 
tution and  laws  of  West  Virginia,  and  by  the  laws  of  West 
Virginia  the  Recorder,  alone,  of  each  county,  was  authorized  to 
appoint  administrators.  The  restored  Government  of  Virginia, 
and  the  government  of  West  Virginia,  was  never  organized  in 
Greenbrier  county,  during  said  war,  but  said  county  was  held  by 
the  military  forces  of  the  Confederate  Government,  and  of  the 
government  of  Virginia,  at  Richmond,  during  all  that  time.  And 
during  the  war  the  said  county  court  held  its  sessions  in  said 
county,  and  appointed  administrators,  &c.  On  the  26th  day  of 
October,  1868,  after  the  organization  of  the  government  of  West 
Virginia,  at  Wheeling,  and  contrary  to  the  laws  thereof,  the  said 
county  court  of  Greenbrier  county  appointed  Malinda  S.  Alder- 
fion,  administratrix  of  said  J.  Marcus  Alderson,  deceased.    After- 
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wards,  and  after  the  end  of  the  war,  and  on  the  16th  of  Decern-        1874. 

bor,  1868,  William  Robinson  was  appointed  administrator  of  the !_' 

estate  of  said  Alderson,  deceased,  by  the  Recorder  of  said  county.         ^^y 
Afterwards  C,  brought  an  action  of  debt  in  the  circuit  court  of    Bobtnson. 
said  county,  against  said  Robinson  (as  administrator)  to  recover  a 
debt  claimed  to  be  due  from  his  intestate.    Robinson  filed  a  plea 
in  said  action  of  non-admistrator,  to  which  a  general  replication 
was  filed  and  issue  joined. — Held  : 

That  Robinson  was,  after  his  appointment,  the  proper  administrator 
oi  said  decedent  Alderson,  and  that  he  was  properly  sued  as  such, 
and  that  although  the  acts  of  said  Malinda  S.  Alderson,  as  admin- 
istratrix of  said  Alderson,  prior  to  the  laws  of  West  Virginia 
being  extended  over  and  enforced  in  the  said  county,  and  the  ap- 
ment  of  said  Robinson  as  administrator,  will  be  recognized  as 
valid  generally — still  whatever  authority  she  may  have  had  as  ad- 
.  ministratrix,  as  aforesaid,  ceased  on  the  appointment  of  said 
Robinson,  as  administrator,  if  not  before,  although  she  had  no 
notice  of  such  appointment. 

2.  C,  brought  an  action  of  debt  against  R.,  administrator  of  A.,  to 
recover  the  amount  of  a  bond  made  by  A.,  and  another,  to  C,  in 
the  lifetime  of  A.  One  of  the  pleas  in  the  cause  was  payment,  on 
which  issue  was  joined.  At  the  trial,  C,  to  maintain  the  issue  on 
his  part,  gave  in  evidence  to  the  jury  the  said  bond  dated  9th  of 
August,  1859.  R.,  then,  to  maintain  the  issue  on  his  part,  read  in 
evidence,  a  paper  writing  purporting  to  be  a  receipt  from  C, 
plaintiff,  to  A.,  deceased,  in  full  of  all  demands, dated  October  15th, 
I860;  C,  denying  the  genuineness  of  said  receipt,  and  of  the  sig- 
nature thereto,  was  then  permitted,  by  the  court,  without  objec- 
tion, to  prove  to  the  jury,  by  evidence,  that  the  body  of  said  bond 
was  in  the  band  writing  of  0. — Help  : 

That,  after  the  court  had  so  allowed  the  proof,  that  the  body  of  said 
bond  was  in  the  hand  writing  of  the  pUintift'  to  go  to  the  jury, 
without  olijection,  as  afor^aid,  it  wae  error  in  the  court  to  permit 
a  witness,  who  was  an  expert,  and  who  was  not  acquainted  with 
the  hand  writing  of  C,  to  give  as  evidence  his  opinion,  (founded 
solely  upon  the  comparison  of  the  hand  writing  of  the  body  of 
said  bond,  and  the  signature  to  said  receipt,)  that  the  body  of  the 
bond  and  the  signature  to  the  receipt  was  not  written  by  the 
same  person,  as  the  fact  that  the  body  of  the  bond  was  in  the  hand 
writing  of  C,  plaintiff,  does  not  appear  to  have  been  admitted  by 
the  defendant,  or  that  the  defendant  was  in  any  way  estopped 
from  denying  the  fact;  and  it  not  appearing  that  the  said  bond,  or 
receipt,  belonged  to  the  witness,  who  was  himself  previously  ac- 
quainted with  the  parties'  hand  writing,  and  exhibited  them,  or 
either  of  them,  in  confirmation  or  explanation,  of  his  own  testi* 
mon}*.  (Perhaps  other  cases  may  arise  where  such  evidence 
would  be  admissible,  and  cases  also  which  should  be  held  to  be 
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1874.  exceptions  to  the  rule  which  is  not  now  determined.)     Here  the 
•Jftouarr  Term.  - 
writings  were  not  of  ancient,  but  of  comparatively  recent  date* 

^7  and  -witnesses  were  examined  who  were  acquainted  with  plaintiff's 

Bobinsoii.  hand  writing. 

8.  The  plaintiff  having  examined  witnesses  to  impeach  the  char- 
acter of  Miller,  for  truth  and  veracity,  the  de- 
fendant, to  sustain  the  character  of  his  witness.  Miller,  intro- 
duced before  the  jury,  a  witness,  and  asked  him  if  he  knew  the 
character  of  said  Miller,  for  truth  and  veracity,  among  his  neigh- 
bors, and  he  replied,  "I  cannot  say  I  do."  Witness  then  said  he 
resided  tour  or  five  miles  from  said  Miller,  and  had  known  him  for 
four  or  five  years,  and  that  he  had  never  heard  a  word  against  him 
as  a  man  of  truth  and  veracity.  And  thereupon,  the  defendant 
asked  the  Mritness  "whether  he  would,  or  would  not,  believe  said 
Miller^upon  oath." — Held  : 

That  the  court  properly  refused  to  permit  the  witness  to  answer,  the 
question. 

4.  Where  issues  are  joined  upon  pleas  of  payment  and  of  non-ad- 
ministrator the  plaintiff,  is  entitled  to  open  and  conclude  the  argu- 
ment of  the  cause  before  the  jury. 

6.  Where  an  instruction  is  given  to  the  jury  by  the  court,  at  the  in- 
stance, of  the  plaintiff  which  does  not  correctly  propound  the  law, 
but  it  is  manifest  from  the  record,  that  the  defendant  could  not, 
thereby,  have  been  prejudiced  or  injured  the  appellate  court  will 
not  reverse  the  judgment  of  the  court  below  on  account  of  such 
instruction. 

A  supersedeas  to  a  judgment  of  the  circuit  court  of 
Greenbrier  county,  by  Wallace  Robinson,  who,  as  Sheriff 
of  said  Greenbrier  county,  and  as  such,  administrator  of  J. 
Marcus  Alderson,  deceased,  was  the  defendant  below,  in 
an  action  of  debt  wherein  Thomas  G.  Clay  was  plain- 
tiff. The  judgment  was  rendered  on  the  24th  of  June, 
1873.  The  material  facts  sufficiently  appear  in  the  opin- 
ion of  the  Court. 

The  Hon.  Homer  A.  Holt,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Samuel  Price  and  James   W.  Davis,  for  the  appellant. 

John  W.  Harris  and  Mathews  &  Mathews,  for  the  ap^ 
pellee. 

Haymond,  President  : 

This  is  an  action  of  debt  brought  in  the  circuit  court  ot 
the  county  of  Greenbrier,  by  the   plaintiff  against  the 
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defendant  as  sheriff  of  that  county,  and  as  such  adminis-  j^^ujTmn. 
trator  of  J.  Marcus  Alderson,  deceased.  The  action  ^j~ 
was  commenced  on  the  29th  day  of  May,  1869.  At  the  rowmod. 
circuit  court  held  on  the  23rd  day  of  October,  1869,  the 
office  judgment  had  in  the  cause  was  set  aside  on  the  de- 
fendant appearing  in  court,  by  his  attorney,  and  filing  a 
plea  of  payment,  to  which  a  general  replication  was  had. 
Afterwards  on  the  6th  day  of  December,  1871,  the  par- 
ties appeared  in  court  by  their  attorneys,  and  a  jury  was 
•duly  sworn,  and  empanelled  to  try  the  issue  joined,  and 
the  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
^652.50,  debt,  with  interest  thereon,  from  the  7th  day  of 
December,  1871,  till  paid.  The  defendant  moved  the 
<x)urt  to  set  aside  the  verdict  of  the  jury,  and  grant  him 
a  new  trial  in  the  cause.  The  motion  was  sustained  by 
the  court,  and  a  new  trial  granted.  The  reasons  for 
which  the  court  granted  a  new  trial  do  not  appear  in  the 
record.  Afterwards  on  the  6th  day  of  June,  1873,  the 
defendant,  by  leave  of  the  court,  filed  an  additional  plea, 
in  which  he  denied  that  he  was  then,  or  ever  had  been, 
administrator  of  the  rights  and  credits  of  the  decedent, 
Alderson.  It  appears,  that  afterwards,  during  the  same  ' 
term,  the  plaintiff  objected  to  the  filing  of  the  plea,  but 
the  objection  was  overruled ;  and  thereupon  the  plaintiff 
filed  a  general  replication  to  the  plea,  and  issue  was 
joined.  At  the  same  term,  a  jury  was  duly  empanelled 
to  try  the  issues  joined,  and  found  in  favor  of  the  plain- 
tiff a  verdict  for  $686.26.  Whereupon  the  defendant 
moved  the  court  to  set  aside  the  verdict,  and  grant  a  new 
trial.  Afterwards,  on  the  24th  day  of  June,  1873,  the 
court  overruled  the  motion  for  a  new  trial,  and  rendered 
judgment  in  favor  of  the  plaintiff,  upon  the  verdict  of 
the  jury.  The  defendant  filed  exceptions  to  several  rul- 
ings of  the  court  during  the  trial,  and,  also,  to  the  opin- 
ion of  the  court  refusing  a  new  trial.  By  bill  of  excep- 
tion No.  1  it  appears,  that  during  the  trial  the  plaintiff 
in  support  of  one  of  the  issues  joined,  read  in  evidence 
to  the  jury  an  official  copy  of  an  order  made  by  the  Ee- 
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jaBMnyTerm.^'*^^^  ^^  Greenbrier  county,  on  the  16th  day  of  Deoem- 
Qi^y  '  ber,  1868,  in  these  words,  viz :  "J.  Marcus  Alderson, 
Bobtewm.  ^^  ^^'^  county,  having  died  intestate  more  than  three 
months  ago,  and  no  person  having  applied  for  adminis- 
tration of  his  goods  and  chattels,  on  the  motion  of 
Thomas  G.  Clay,  it  is  ordered  that  William  Robinson, 
sheriff  of  this  county,  take  the  estate  into  his  possession, 
and  administer  the  same  according  to  law/'  The  defen- 
dant read  in  evidence  to  the  jury  a  paper  w^'iting  pur- 
porting to  be  a  copy  of  an  order  made  by  the  county 
court  of  Greenbrier  county,  which  is  in  these  words  viz  : 
'^Greenbrier  county  court,  October  26,  1863.  On  mo- 
tion of  Malinda  S.  Alderson,  who  made  oath,  and  to- 
gether with  William  M.  Patton,  and  Nathan  Perry,  her 
securities,  entered  into,  and  acknowledged  a  bond,  in  the 
penalty  of  $4,000,  conditioned  according  to  law,  certifi- 
cate is  granted  the  said  ISIalinda  S.  Alderson  for  obtain- 
ing letters  of  administration  upon  the  estate  of  John 
Marcus  Alderson,  deceased,  in  due  form.  A  copy  teste : 
Mark  L.  Spotts,  clerk.''  The  plaintiff  also  proved  to 
the  jury  that  said  Malinda  Alderson,  had,  on  the  16th 
day  of  March,  1870,  intermarried  with  one  Wm.  G. 
Miller,  and  also  proved  that  he  had  defended  suits 
brought  against  him  as  administrator  of  the  estate  of  said 
Alderson,  deceased,  and  had  consulted  a  lawyer  about  the 
business,  and  had  othenvise  acted  as  such  administrator, 
in  pursuance  of  the  order  committing  the  estate  to  him  ; 
and  then  introduced  a  witness,  and  proved  by  him,  that 
Henry  Robinson,  was  the  deputy  of  Wallace  Robinson, 
and  had  acted  as  deputy  sheriff  of  said  Wallace,  and  then 
asked  the  witness  to  tell  what  Henry  Robinson  had  done 
in  administering  the  estate  of  said  Alderson,  and  the  de- 
fendent  objected  to  the  question,  and  his  objection  was 
overruled,  and  he  excepted ;  and  the  witness  answered, 
that  Henry  Robinson  had  caased  an  execution  to  issue  in 
a  case  in  which  Wallace  Robinson  had  been  sued,  as  ad- 
ministrator, and  that  he,  Henry  Robinson,  had  paid  wit^ 
ness,   who  was  deputy  clerk,  a   fee  bill ;  and  the  defen- 
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dant  objected  to  the  answer,  and  asked  that  it  might  be  ji^Jary  T^m- 
excluded  from  the  jury,  and  the  court  refused  to  exclude""^  ~'  " 
it,  and  the  defendant  excepted.  After  the  evidence  was  RoijJ^^on. 
closed,  the  plaintiff  asked  the  court  to  give  to  the  jury 
this  instruction,  to-wit :  "That  although  Malinda  S.  Al- 
derson,  may  have  been  appointed  administratrix  of  the 
personal  estate  of  John  Marcus  Alderson,  deceased,  on 
the  26th  day  of  October,  1863,  by  the  county  court  of 
Greenbrier  county,  yet,  if  they  believe  from  the  evidence 
that  she  intermarried  with  William  G.  Miller,  on  the 
17th  of  March,  1870,  and  that  the  estate  of  said  Aider- 
son,  was,  by  the  Recorder  of  said  county,  on  the  16th 
December,  1868,  committed  to  defendant  Wallace  Rob- 
inson, as  sheriff  of  said  county,  to  be  administered,  and 
that  in  pursuance  of  said  order,  he  acted  as  such  admin- 
istrator, then  they  must  find  for  the  plaintiff  on  the  issue 
joined  on  the  plea  of  non  administrator.  The  defendant 
by  his  attorney,  objected  to  the  court  giving  this  instruc- 
tion, but  the  court  overruled  the  objection,  and  gave  the 
instruction  to  the  jury. 

It  appears  by  bill  of  exceptions  No.  2,  that  the  de- 
fendant, by  his  attorney,  afi^r  the  evidence  was  closed, 
asked  the  court  to  give  to  the  jury  the  following  instruc- 
tions, viz :  1st.  That  the  order  of  the  county  court  of 
Greenbrier  county  made  on  the  26th  day  of  October, 
1863,  and  the  same  read  to  them,  cast  the  administration 
of  the  estate  of  John  Marcus  Alderson  on  Malinda  S. 
Alderson,  and  she  thereby  became  the  administratrix  of 
said  estate,  and  so  continued  unless  she  was  removed  there- 
from ;  and  that  she  was  not  removed  from  her  office  of 
administratrix,  aforesaid,  by  reason  of  the  order  of  the 
Recorder  of  Greenbrier  county,  made  on  the  16th  day 
of  December,  1868,  and  the  same  read  to  the  jury. 

2d.  That  if  Malinda  S.  Alderson,  was  appointed  ad- 
ministratrix, of  the  estate  of  John  Marcus  Alderson,  she 
was  not  removed  by  the  effect   of  the  order  of  the   Re- 
45 
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January  Term.^^^^^''  ^^  Greenbrier  county,  made  on  the  16th  day  of 
^  December,  1868,  and  read  in  evidence  to  the  jury. 
Robhison.  ^^^^  ^^  the  jury  believe  from  the  evidence,  that  on  the 
26th  of  October,  1863,  MalindaS.  Alderson  was  appoint- 
ed administratrix  of  the  estate  of  John  Marcus  Alderson, 
and  she  had  not  been  legally  removed  from  her  said  office, 
on  the  day  this  suit  was  instituted,  then  she  was  the 
rightful  administratrix,  and  Wallace  Robinson  was  not 
the  administrator  of  John  Marcus  Alderson,  and  the 
jury  must  find  for  the  defendant,  on  the  plea  of  never 
administrator: 

All  of  which  three  instructions  so  asked  by  the  defen- 
dant, the  court  refused  to  give.     » 

For  convenience  I  will  first  consider  if  the  circuit  court 
erred  in  refusing  to  give  the  instructions  asked  by  the 
defendant.  To  determine  this  question  properly  it  is 
necessary  to  recur  to  the  time  this  State  became  a  sepa- 
rate State  of  the  Union,  the  state  and  condition  of  things 
within  her  limits,  and  especially  in  October,  1863,  when 
Malinda  Alderson  is  claimed  to  have  been  appointed 
administratrix  of  Alderson,  deceased,  by  the  county 
court  of  Greenbrier.  It  is  also  necessary  to  consider  parts 
of  the  Constitution  and  laws  of  this  State  in  force  before, 
and  at  the  time,  of  such  appointment  of  Mrs.  Alderson- 
The  Constitution  of  this  State  under  which  she  became  a 
separate  State,  took  eflTect  on  the  20th  of  June,  1863, 
and  on  that  day  the  government  of  the  State  became  or- 
ganized, and  operative.  The  fifth  section  of  article  seven 
of  the  State  Constitution,  then  in  force,  provided,  that  the 
voters  of  every  county  should  elect  a  Recorder,  and  that 
he  should  hold  his  office  for  two  years.  The  sixth  sec- 
tion of  the  same  article  provides,  among  other  things 
that  the  Recorder  shall  have  authority  to  ap|»oint  and 
qualify  personal  representatives  under  such  regulations 
as  may  be  prescribed  by  law.  There  was,  at  the  time 
of  the  formation  of  this  State,  and  for  many  years  be- 
fore, county  courts  in  each  county  of  Virginia,  which 
had  authority  to  appoint   personal    representatives,   and 
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these  county  courts  continued  to  exist  in  Virginia  until  januiry^xerm. 
after  the  year  1 863.  On  the  3r(l  day  of  September,  "^ 
1863,  the  Legislature  of  this  State  passed  a  law  provid-  Rownson. 
ing  that  Recorders  of  every  county  shall  have  the  same 
power  to  hear  proof  of,  and  admit  wills  and  authentica- 
ted copies  thereof  to  probate,  to  appoint,  take  bonds 
from,  and  qualify  or  remove  personal  representatives, 
that  the  county  courts  of  the  respective  counties  had  on  the 
19thday  of  June,  1863.  See  Acts  of  1863,  chapter  thirty-six 
page  thirty-five.  The  Constitution  and  laws  of  this  State 
did  not  recognize,  or  provide,  for  any  such  tribunal  as 
the  "county  court,^'  and  under  the  Constitution  and 
statute  laws  of  the  Stale  after  the  20th  of  June,  1863, 
and  for  several  years  subsequent,  county  courts  had  no 
existence.  But  this  State  was  formed  during  the  late 
great  Civil  War,  from  the  territory  of  Virginia.  Prior 
to  and  at  the  time  of  the  commencement  of  the  war  the 
seat  of  government  of  Virginia  was  at  the  city  of  Rich- 
mond. About  the  time  of  the  commencement  of  the 
war  the  authorities  of  the  government  of  Virginia,  at 
Richmond,  adhered  to  and  united  with  the  Confederate 
States  in  the  war  with  the  United  States,  and  so  did  a 
large  portion  of  the  citizens  of  Virginia,  and  in  fact  the 
larger  part  of  the  counties  thereof.  Soon  after  the  gov- 
ernment of  Virginia,  at  Richmond,  became  identified 
with  the  Confederate  States,  in  the  war,  another  govern- 
ment of  Virginia,  known  and  called  as  the  Restored 
Oovernment  of  Virginia,  was  organized  and  established 
at  the  city  of  Wheeling,  where  it  existed  until  the  for- 
mation of  this  State.  The  Restored  Government  of 
Virginia  was  recognized  by  the  government  of  the  Uni- 
ted States  from  its  organization,  as  the  lawful  govern- 
ment of  Virginia.  The  government  ol  this  State  re- 
cognized as  the  lawful  government  of  the  State  by  the 
government  of  the  United  States,  with  its  seat  of  gov- 
ernment located  at  W^heeling  as  the  temporary  capital, 
adhered  to  and  aided  the  government  of  the  United 
in  the  war.     "It  had  its  troops  in   the   field   aiding  the 
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Clay 

▼. 

Robinson. 


januaiyTerm.-^^^^^^  foices  to  maintain,  not  only  the  Federal,  but  its 
■own  authority  over  its  territory;  but,  nevertheless,  the 
Confederate  troops  held  the  county  of  Greenbrier  by 
paramount  force,  and  thus  maintained  over  it  the  State 
organization  and  authority,  which  adhered  to  the  Con- 
federate cause  and  held  its  capital  at  Richmond/^  How- 
ever much  the  citizens  of  Greenbrier  county  might  have 
desired  to  have  organized  under  the  Constitution  and 
laws  of  this  State,  they  could  not  do  so,  and  have 
the  Constitution  and  laws  enforced  among  and  over 
them.  They  could  not  do  so,  because  of  the  paramount 
force  of  the  State  government  at  Richmond ;  and  al- 
though that  government  was  declared  to  be  an  unlawful 
government,  it  was  nevertheless,  an  actual  government 
of  paramount  force  at  that  time.  Or,  in  other  words,  it 
was  a  de  facto  government.  See  Texas  v,  Wliite,  7  Wall. 
(Sup.  Ct.  U.  S.)  opinion  of  judge  Chase,  page  733 ; 
Tkorington  r.  SraUh,  8  Wall.,  (Sup.  Ct.  U.  S.)  1 ;  GHJIin 
V.  Cunningham,  20  Gratt.,  31 ;  Sherfy  v,  Argenbright,  1 
Heiskel,  (Tenu.)  128;  Hai^riaoiij  Exor.,  v.  Fanners' 
Bank  of  Virginia,  6  W.  Va.  1 ;  Henning  v.  Fisha;  Id.  238. 
The  constitution  and  laws  of  this  State  were  not,  and 
could  not  be,  for  the  reasons  above  stated,  extended  over 
and  enforced  in  the  county  of  Greenbrier  until  about  the 
time  or  after  the  surrender  of  Grcneral  Lee's  army  at 
Appomattox  Court  House,  Virginia.  Hence  it  is  there 
was  a  county  court  held  in  the  county  of  Greenbrier  in 
October  in  1863,  and  it  was  that  court  that  appointed 
Mrs.  Alderson  administratrix  of  Alderson,  deceased. 
As  I  stated,  the  county  court  in  Greenbrier  was  held 
and  maintained  contrary  to  the  Constitution  and 
laws  of  this  State.  An  administrator  is  the  mere  crea- 
ture of  law,  and  is  not  a  public  officer.  As  Mrs.  Aider- 
son  was  appointed  administratrix,  as  above  stated,  only, 
she  cannot  be  considered  or  held  to  have  been  appointed 
administratrix  in  pursuance  of  the  laws  of  this  State. 
But  as  such  administratrix,  thus  appointed,  her  acts  from 
public  policy  and  necessity,  on  the  authority  of  the  case 
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of  Texas  v.  White,  7  Wall.  (Sup.  Ct.  U.S.)  700;  Thoring-j^^^^*-^^^ 

ion   V.   Smith,  8  Wall.,  (Sup.  Ct.  U.  S.)  1 ;    and  Henning -^^ 

i\  Fisher,  6  W.  Va.,  238,  above  cited,  must  be  recognized,  RoWnson. 
as  valid,  generally,  though  prior  to  the  Constitution  and 
laws  of  this  State  being  extended  over  the  county  of 
Greenbrier  and  therein  enforced ;  and  the  appointment 
of  an  adrtiinistrator  of  the  estate  was  regularly  made  by 
the  Recorder  in  accordance  with  the  laws  of  this  Stat€. 
In  the  case  of  Texas  v.  White,  7  Wall.,  (Sup.  Ct.  U.  S.)  700 
Judge  Chase  says  :  "Acts  necessary  to  peace  and  good  or- 
der among  citizens,  such  for  example,  as  acts  sanctioning 
and  protecting  marriage  and  the  domestic  relations,  gov- 
erning the  course  of  descents,  regulating  the  conveyance 
and  transfer  of  property,  real  and  personal,  and  provid- 
ing remedies  for  injuries  to  person  and  estate,  and  other 
similar  acts  which  would  be  valid,  if  emenating  from  a 
from  a  lawfiil  government  must  be  regarded,  in  general, 
as  valid,  when  proceeding  from  an  actual,  though  unlaw- 
ful, government.^'  The  act  of  the  Legislature  of  this 
State,  approved  March  31st,  1872,  page  168,  among  oth- 
er things,  only  makes  valid  any  act  or  deed  done  and 
performed  in  certain  of  the  counties  of  this  State  by  any 
executor,  administrator,  or  other  fiduciary  who  qualified 
in  Virginia,  &c.  It  seems  to  me  that  when  the  law  of 
this  State  became  extended  over  the  county  of  Green- 
brier, and  it  was  enforced  by  the  Recorder,  by  the  ap- 
pointment of  an  administrator,  as  in  this  case,  every  {pos- 
sible authority  of  Mrs.  Alderson  as  administratrix  ceased 
by  operation  of  law,  if  it  did  not  terminate  before.  The  act 
of  the  Legislature  makes  valid  the  acts  of  certain  officers 
between  the  17th  day  of  April,  J  861,  and  the  time  of  the 
organization  of  this  State  in  the  counties  &c."  It  is 
known  that  when  the  war  ended,  and  the  various  counties 
of  this  State  were  organized  under  the  Constitution  and 
laws  thereof,  as  in  the  county  of  Greenbrier,  that  the  ap- 
pointments of  personal  representatives  made  during  the 
war,  after  the  formation  of  his  State,  by  the  county  courts 
were  held  and  treated  as  null  by  the  authorities  of  this 
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jaimary^Tcrui.S^^^  ^  ^"^  ^^  many  instances,  if  not  in  all,  where  there 
^  was  any  estate,  administrators  were  appointed  by  the 
RoMnson.  E^corders,  just  as  though  there  had  been  no  previous  ad- 
ministration. And  to  hold  now  that  the  last  appoint- 
ments were  null  and  void,  because  there  was,  previously, 
administrators,  of  the  description  named,  might  be  pro- 
ductive of  great  loss  and  injustice,  and  I  would  not  feel 
it  to  be  right  to  so  hold,  under  the  circumstances,  unless 
the  law  of  the  case  was  so  clear  in  that  direction  as  not 
to  admit  of  reasonable  doubt.  The  questions  arising  and 
growing  out  of  the  complications  of  the  war  in  this 
State  are  exceedingly  difficult,  and  must  be  decided,  in 
many  instances,  in  the  absence  of  precedent,  and  we  are 
compelled,  in  a  great  degree,  to  look  to  the  attainment  of 
justice.  The  cases  cited  by  counsel  for  appellant  in  8 
Cranch,  Virginia  and  other  States,  are  not  applicable 
here.  These  were  cases  where  executors  and  administra- 
tors had  been  regularly  appointed  in  times  of  profound 
peace,  and  in  accordance  with  the  laws  of  the  State, 
They  were  not  encumbered  with  the  embarrassments  of 
this  case.  Under  the  circumstances,  while  I  hold  the 
acts  of  Mrs.  Alderson,  as  administratrix  as  aforesaid,  if 
she  ever  did  any  after  she  qualified  as  such,  which  does 
not  appear  in  this  case,  with  some  qualifications,  to  be 
valid :  still  I  hold  that  the  appointment  of  the  de- 
fendant was  proper  and  valid,  and  that  by  virtue  of  the 
appointment,  he  became  the  sole  administrator  of  the  es- 
tate of  Alderson,  deceased,  then  unadministered  by  the 
administratrix,  and  that  he,  and  he  alone,  was  the  only 
person  against  whom  this  suit  could  have  been  brought  at 
the  time  of  its  institution.  Entertaining  these  views,  the 
circuit  court  did  right  in  refusing  to  give  the  three  in- 
structions asked  by  the  defendant. 

This  brings  me  to  the  consideration  of  the  instruction 
asked  by  the  plaintiff*  and  given  by  the  court.  While  I 
do  not  think  that  this  instruction  propounds  the  law 
correctly,  when  taken  altogether,  still  I  am  clearly  of 
the  opinion,  under  the  views  above  expressed,  that  the 
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defendant  could  not  have  been,  thereby,  prejudiced  in  januiJJ*Tenii. 
the  least,  as  the  court  should  have  instructed  the  jury  ^^^ 
that  if  they  believed  from  the  evidence  that  the  estate  Hobi^aon. 
of  Alderson,  deceased,  was,  by  the  Recorder  of  Green- 
brier county,  committed  on  the  16th  day  of  December, 
1868,  to  the  defendant,  "Wallace  Robinson,  as  sheriff  of 
said  county,  to  be  administered,  then  they  should  find 
for  the  plaintiff,  on  the  issue  joined,  on  the  plea  of  non- 
administrator.  Robinson,  under  the  appointment  of  the 
Recorder,  and  by  force  thereof,  was  the  administrator, 
under  the  circumstances,  whether  Mrs.  Alderson  mar- 
ried before  or  after  his  appointment.  With  this  view 
of  the  question  the  judgment  should  not  be  reversed 
simply  because  the  instruction  was  not  correctly  pro- 
pounded as  it  is  clear  that  the  appellant  could  not  have 
been  prejudiced  thereby. 

It  further  appears  by  bill  of  exceptions  No.  1,  that 
the  plaintiff,  to  sustain  the  issue  on  his  part,  gave  in  evi- 
dence to  the  jury,  the  bond  in  the  declaration  mentioned, 
which  is  for  $375,  dated  9th  day  of  August,  1859,  pay- 
able at  its  date,  with  interest  from  date,  and  signed  and 
sealed  by  J.  Marcus  Alderson  and  T.  B.  Patton,  and  af- 
terwards the  defendant,  to  sustain  the  issue  on  his  part, 
gave  in  evidence  to  the  jury  a  receipt  in  these  words, 
viz :  "Received  of  J.  Marcus  Alderson,  $496,  pay- 
ment in  full  of  all  demands,''  dated  October,  15th,  1860, 
and  signed  with  the  name  of  Thomas  G.  Clay,  and  at- 
tested, by  Lewis  Miller.  And  thereupon,  the  plaintiff 
who  denied  the  genuineness  of  said  receipt,  and  the  sig- 
nature thereto,  purporting  to  be  his,  after  having  proved 
that  the  body  of  said  bond  was  in  the  hand  writing  of 
plaintiff,  (the  evidence  as  to  the  genuineness  of  said  re- 
ceipt being  conflicting,)  called  and  had  sworn,  as  a  wit- 
ness, James  Montgomery,  and  asked  him  "what  his  oc- 
cupation had  been,''  and  the  question  was  objected  to  by 
defendant,  and  the  objection  overruled  and  the  defend- 
ant excepted ;  and  the  witness  answered  that  "he  had 
been  for  ten  years  teller  in  the  Bank  of  Lewisburg,  and 
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jamilry  Term  ^^^^  "^^^  ^"  *^^  habit,  OS  part  of  liis  busincss,  of  com- 
sparing  hand  writings  and  signatures,"  and  the  defend- 
ant objected  to  the  answer,  and  his  objection  was  over- 
ruled, and  he  excepted.  The  plaintiff  then  asked  the 
witness  if  his  business  had  not  given  him  an  opportuni- 
ty to  compare  hand  writings,  and  if  he  had  not  thereby 
become  more  competent  to  compare  hand  writings,  and 
thereby  detect  the  false  from  the  true,  than  ordinary  per- 
sons, and  the  defendant  objected  to  the  question — ^the  ob- 
jection not  going  to  the  form  of  the  question — ^but  his 
objection  was  again  overruled  and  defendant  excepted. 
The  witness  answered  "that  his  business  had,  in  his 
opinion,  made  him  more  competent  than  ordinary  per- 
sons to  detect,  by  comparison  of  hand  writing,  a  genu- 
ine from  a  simulated  writing,"  and  the  defendant  object- 
ed to  the  answer,  but  his  objection  was  overruled,  and 
defendant  excepted.  And  the  plaintiff  then  gave  the 
witness  the  bond  sued  on,  and  the  receipt  attested  by 
Miller  and  asked  him  whether  or  not,  the  body  of  the 
bond  and  the  signature  to  the  receipt,  were  written  by 
the  same  person,  and  the  question  was  objected  to  by  the 
defendant,  and  his  objection  was  overruled,  and  defend- 
ant excepted.  The  witness  answered  that  "in  his  opin- 
ion the  body  of  the  said  bond  and  the  signature  to  said 
receipt  attested  by  Lewis  Miller,  were  not  written  by  the 
same  person."  The  defendant  objected  to  the  answer, 
and  asked  the  court  to  exclude  it  from  the  jur)',  but  the 
court  overruled  the  objection  and  permitted  the  answer 
to  remain  before  the  jury,  and  the  defendant  excepted. 
It  is  expressly  stated  in  the  bill  of  exceptions  that  none 
of  the  foregoing  questions  were  objected  to  on  account 
of  form.  It  does  not  appear  that  the  defendant  object- 
ed to  the  plaintiff  proving  before  the  jury  that  the  body 
of  said  bond  was  of  the  hand  writing  of  the  plaintiff. 

The  only  question  presented  here,  is  whether  the 
court  erred  in  permitting  the  evidence  of  James  Mont- 
gomery, to  go  before  the  jury.  Montgomery  in  his  evi- 
dence,    does    not    pretend    to     be     acquainted     with 
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the  hand  writing  of  plaintiflF.  If  Montgomerj^^s,  evi-  jan^y  Term, 
dence  is  admissible  at  all,  it  must  be,  because  he  is  an  ex-  ^j~ 
pert  in  distinguishing  between  hand  writings,  and  that  ^lobinaoo. 
it  is  competent  for  him,  as  an  expert,  without  having  any 
acquaintance  with  the  hand  writing  of  the  party,  to  give 
his  opinion  to  the  jury  as  evidence,  as  to  which  is  the 
genuine  and  which  the  false,  or  assimulated,  or  rather  in 
this  case  whether  an  expert  who  has  no  acquaintance 
with  the  hand  writing  of  the  party,  shall  be  allowed  to 
give  his  opinion,  founded  solely,  on  a  comparison  of 
hands,  or  the  the  juxtaposition  of  two  writings  for  the 
purpose  of  ascertaining  whether  both  were  written  by 
the  same  individual.  The  general  rule  seems  to  be  that 
to  render  a  witness  competent  to  give  his  belief,  as  to 
hand  writing,  he  must  have  some  personal  knowledge  of 
the  hand  writing  of  the  person  whose  writing  is  in  ques- 
tion ;  which  may  be  acquiring  in  diflFerent  ways.  1 
Green.,  Ev.  section  577.  To  this  rule  says  Greenleaf  1 
vol.  on  Ev.  section,  578,  there  seems  to  be  two  excep- 
tions to- wit :  (1.)  Where  the  writings  are  of  such  an- 
tiquity that  living  witnesses  cannot  be  had,  and  yet  are 
not  so  old  as  to  prove  themselves :  (2.)  Where  other 
writings,  admitted  to  be  genuine,  are  already  in  the  case. 
Here  the  comparison  may  be  made  by  the  jury,  with  or 
without,  the  aid  of  experts.  The  reason  assigned  for 
this  is,  that  as  the  jury  are  entitled  to  look  at  such  writ- 
ings for  one  purpose,  it  is  better  to  permit  them  for  all 
purposes,  than  to  embarrass  them  with  impractica- 
ble distinctions,  to  the  peril  of  the  cause.  In  the  case 
under  consideration,  the  body  of  the  bond  does  not  ap- 
pear to  have  been  admitted  to  be  in  the  hand  writing  of 
the  plaintiff,  nor  was  the  signature  to  the  receipt;  and  it 
does  not  appear  in  any  way,  that  the  defendant  was 
estopped  from  denying  the  hand  writing  of  the  body  of  the 
bond  being  that  of  the  plaintiff.  It  does  appear  that  the  said 
bond  was  produced  by  the  plaintiff.  The  bond,  the  court 
says,  in  the  bill  of  exceptions,  was  proved  to  be  in  the 
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januaJyTeriu.^^^^  Writing  of  the  plaintiff,  and  the  hand  writing  of 
^j~  the  receipt  or  rather  the  signature  thereto,  was  in  dispute; 
RoWnson.  ^^^  ^  ^'^'  ^^  exceptions  No.  2,  certifying  a  part  of  the 
&cts  proven,  and  evidence,  says,  the  evidence  as  to  the 
genuineness  of  the  receipt  was  conflicting.  In  the  case 
of  RowVb  Administratrix  t?.  Kile's  Administrator,  1  Leigh.^ 
216,  "upon  the  trial  of  the  issue,  on  a  plea  of  non  estjaotumy 
whether  the  parties  signature  to  the  instrument  in  ques« 
tion,  be  genuine  or  no;  held  inadmissible  to  lay  other 
proved  specimens  of  the  party's  hand  writing  before 
the  jury,  that  it  may  judge  by  comparison  thereof  with 
the  writing  in  question,  whether  this  be  genuine.  Such 
comparison  of  hand  writing  is  not  proper  evidence.^' 
According  to  this  decision,  it  was  not  competent  for  the 
plaintiff*  to  prove  before  the  jury  that  the  body  of  the 
bond  in  evidence  was  in  his  hand  writing  for  the  sole 
purpose  of  instituting,  by  the  jury,  a  comparison  of  the 
hand  writing  of  the  receipt,  and  body  of  the  bond,  to 
determine,  the  genuineness  or  falsity  of  the  signature  to 
the  receipt  and  that  the  receipt  or  signature  thereto  were 
not  of  the  hand  writing  of  the  plaintiff.  Befere  the  in- 
troduction, and  admission  of  the  receipt  it  was  wholly  ' 
immaterial,  whether  the  body  of  the  bond  was  in  the 
hand  writing  of  the  plaintiff  or  not,  and  proof  of  the 
hand  writing  of  the  bond  afler  the  receipt  was  given  in 
evidence  for  the  sole  purpose  of  enabling  the  jury  to  in- 
stitute a  comparison  of  hand  writing  under  the  circum- 
stances was  not  permissible  according  to  the  case  in  1 
Leigh.,  above  cited.  The  principle  involved  is  no  other 
than  that  repudiated  in  the  case  in  1st  Leigh. ;  Green- 
leaf,  in  his  1  vol.  on  Ev.,  sec.  581  says :  "But  with 
respect  to  the  admission  of  papers  irrelevant  to  the  re- 
cord, for  the  sole  purpose  of  creating  a  standard  of  com- 
parison of  hand  writing  the  American  decisions  are  far 
from  being  uniform.  If  it  were  possible  to  extract  from 
the  conflicting  judgments  a.  rule,  which  would  find  sup- 
port from  the  majority  of  them,  perhaps  it  would  be 
found  not  to  extend  beyond  this ;  that  such   papers  can 
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be  offered  in  evidence  to  the  jury,  only  where  no  coUater-  januwy*Tcrm. 
al  issue  can  be  raised  concerning  them ;  which  is  only^  "^ 
where  the  papers  are  either  conceded  to  be  genuine,  or  RoWnson. 
are  such  as  the  other  party  is  estopped  to  deny ;  or  are 
belonging  to  the  witness,  who  was  himself  previously  ac- 
quainted with  the  party's  hand  writing,  and  who  exhib- 
its them  in  confirmation,  and  explanation  of  his  own 
testimony.  See  notes  two  and  three  to  said  section  for 
cases  cited.  Admitting  that  the  witness  Montgomery 
had  suflBcient  knowledge  and  experience  to  constitute 
him  an  expert,  still  I  think  upon  principle  and  the  weight 
of  authority  in  England  and  America  that  tinder  the  cir- 
cumstances as  shown,  the  court  erred  in  allowing  the 
witness  to  state,  as  evidence  to  the  jury,  his  opinion,  that 
the  body  of  the  bond  sued  on  and  the  signature  to  the 
receipt,  attested  by  Lewis  Miller,  were  not  written  by  the 
same  person.  If  the  bond  and  receipt  were  of  mere  an- 
cient date  it  might  be  different.  Hawkins  v.  Grimes,  13 
B.,  Mon.  (Ky.)  257  ;  The  People  v.  Spooner,  1  Denio.  (N. 
Y.)  343 ;  Vanmck  v.  Mcintosh,  4  Kernan  (N.  Y.)  439  ; 
Rov:Vs,  Administratrix  v,  Kile^s  Administrator,  1  Leigh., 
*  216;  1  Green,  on  Ev.,  581. 

It  might  also  be  different  if  the  body  of  the  bond 
was  admitted  to  be  in  the  hand  writing  of  the  plain- 
tiff or  the  defendant  was  estopped  to  deny  the  fact, 
or  the  bond  belonged  to  the  witness  who  was  him- 
self previously  acquainted  with  the  party's  hand- 
writing ;  and  perhaps  other  cases  may  arise  where  such 
evidence  would  be  admissible  and  cases  also  which  should 
be  held  to  be  exceptions  to  the  rule,  but  as  to  this  it  is 
now  unnecessary  to  express  an  opinion. 

The  plaintiff  having  introduced  witnesses  to  impeach 
the  character  of  Lewis  Miller,  for  truth  and  veracity,  who 
it  seems  was  a  witness  introduced  and  examined  by  the 
defendant  in  support  of  the  issue,  on  his  part,  the  de- 
fendant introduced  a  witness,  and  asked  him  if  he  knew 
the  character  of  Lewis  Miller,  for  truth  and  veracity, 
among  his  neighbors,  and  he  replied :   "I  cannot  say  I 
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januJ?y\eria.^^*"  ^^^  defendant  then  asked  him  how  far  he  lived 
ciay  from  Lewis  Miller,  and  he  answered,  four  or  five  miles. 
Rowiison.  Defendant  then  asked  him  how  long  he  had  known  Lewis 
Miller,  and  he  answered,  about  four  or  five  years.  The 
defendant  then  asked  him  if  he  had  ever  heard  a  word 
said  against  him  as  a  man  of  truth  and  veracity,  and  he 
replied,  he  had  not ;  and,  thereupon,  the  defendant  asked 
him  to  tell  whether,  or  not,  he  would  believe  Lewis  Mil- 
ler upon  oath,  but  the  plaintiif  objected  to  the  question, 
and  his  objection  was  sustained,  and  the  witness  was  not 
permitted  to  answer  the  last  question,  and  the  defendant 
excepted.  The  question  here  presented  is,  simply, 
whether  the  court  erred  in  refusing  the  witness  to  an- 
swer the  question  last  above  named.  In  this  State,  and 
in  Virginia,  the  courts  have  generally  adhered,  in  an  at- 
tempt to  impeach  a  witness  for  truth  and  veracity,  to  the 
rule  adopted,  and  affirmed  in  UhUs  Case,  6  Grattan,  706. 
The  rule  in  that  case  seems  to  be  ver}'  much  like  the  rule 
adopted  by  the  courts  of  England. 

In  1  vol.  of  Green  on  Ev.,  sec.  461,  it  is  said,  "after 
a  witness  has  been  examined,  in  chief,  his  credit  may  be 
impeached  in  various  modes  besides  that  of  exhibiting  the 
improbabilities  of  a  story,  by  a  cross-examination.  (1.) 
By  disproving  the  facts  stated  by  him  by  the  testimony  of 
other  witnesses.  (2.)  By  general  evidence  affecting  his 
credit  for  veracity.  But  in  impeaching  the  credit  of  a 
witness,  the  examination  must  be  confined  to  his  general 
reputation,  and  not  be  permitted  as  to  particular  facts, 
*  *  The  regular  mode  of  examining  into  the  general 
reputation  is  to  inquire  of  the  Avitness  whether  he  knows 
the  general  reputation  of  the  person  in  question,  among 
his  neighbors,  and  what  that  reputation  is.  In  the 
English  courts  the  course  is  further  to  inquire,  whether 
from  such  knowledgQ  the  witness  would  believe  that  per- 
son, upon  his  oath.  In  the  American  courts  the  same 
course  has  been  pursued,  but  its  propriety  has,  of  late, 
been  questioned,  and,  perhaps,  the  weight  of  authority  is 
now  against  permitting  the  witness  to  testify.     In  an- 
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swer  to  such  evidence,  the  other  party  may  cross-examine  jftnu2y%crm. 
those  witnesses,  as  to  their  means  of  knowledge,  and  the  ^^ 
grounds  of  their  opinion ;  or  may  attack  their  general  Robiiiion. 
character,  and,  by  fresh  evidence,  support  the  character 
of  his  own  witness.  *  *  It  is  not  enough  that  the 
impeaching  witness  professes  merely  to  state  what  he  has 
heard  "others"  say ;  for  those  others  may  be  but  few. 
He  must  be  able  to  state  what  is  generally  said  of  the 
person,  by  those  among  whom  he  dwells,  or  with  whom 
he  is  chiefly  conversant ;  for  it  is  this  only  that  consti- 
tutes his  general  reputation  or  character.  And,  ordina- 
rily, the  witness  ought  himself  to  come  from  the  neigh- 
borhood of  the  person,  whose  character  is  in  question." 
As  before  stated  the  rule  in  UhPa  Case  permits  the  im- 
peaching witness  to  say,  on  his  oath,  that  from  his  know- 
ledge of  the  general  character  of  the  witness  sought  to 
be  impeached,  he  would,  or  would  not,  ))elieve  him  on 
oath  ;  but  he  is  not  permitted  to  state  whether  he  would, 
or  would  not,  believe  him  on  oath  until  he  has  first  sta- 
ted on  his  oath  that  he  knows  his  general  character  among 
his  neighbors  and  acquaintances,  and  also  his  general 
character  for  truth  among  his  neighbors  and  acquain- 
tances, whether  upon  oath  or  otherwise.  As  before  sta- 
ted the  rule  in  VhPs  (Jose  has  been  generally  sanctioned 
and  adhered  to,  substantially,  by  the  courts  of  Virginia, 
and  of  this  State,  in  an  attempt  to  impeach  the  character 
of  a  witness.  But  it  is  maintained  that  this  rule  should 
be  relaxed  in  cases  where  the  general  character  of  the 
witness  for  truth  and  veracity,  has  been  assaulted,  and  an 
attempt  is  made  to  sustain  the  character  of  the  witness 
thus  assaulted,  and  that  the  sustaining  witness  notwith- 
standing he  is  unable  to  state  that  he  knows  the  general 
character  of  the  assaulted  witness,  and  is  also  unable  to 
state  that  he  knows  his  general  character  for  truth  and 
veracity  among  his  neighbors  and  acquaintances,  but 
states  that  he  has  known  the  assaulted  witness  for  four 
or  five  years,  and  that  he  resided  four  or  five  miles  from 
him,  and  that  he  had  never  heard  a  word  against  him  as 
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januarr^Term.^  ^^^  ^^  tTutli  and  veracity,  should  be  permitted  to  tes- 

^j~       tify  to  the  jury  whether  he  would  or  would  not  believe 

jtobhison.  *^^  assaultcd  witness  upon  oath.  To  sustain  this  propo- 
sition the  appellants'  counsel  has  cited  the  case  of  Lemons 
V.  The  State  4  W.  Va.,  755.  The  question  presented  in 
that  case  is  very  different  from  that  presented  here  in 
the  Lemons  Case.  "It  appears  that  when  the  witness  Mc- 
Allister was  introduced,  the  usual  question  whether  he 
was  acquainted  with  the  general  reputation  of  the  witness 
McDowell,  for  truth  and  Veracity  among  her  neighbors 
was  propounded  to  him  and  having  answered  in  the  affir- 
mative the  question  was  then  propounded  to  him,  by  the 
court,  whether  he  had  ever  heard  any  person  speak  of 
her  character  for  truth  and  veracity,  and  the  witness 
thereupon  replied  (in  substance)  that  he  had  known  her 
for  fifteen  years  and  had  never  heard  her  character,  in 
this  respect  questioned,  and  had  never  heard  any  person 
say  anything  about  her  character  for  truth  and  veracity  ; 
and  thereupon  the  court  excluded  the  witness,  as  incom- 
petent, to  testify  as  to  the  character  of  the  witness,  Mc» 
Dowell,  for  truth  and  veracity.  The  witness  McAllister 
had  been  introduced  to  sustain  the  characterof  the  wit- 
ness McDowell,  whose  reputation  for  truth  and  veracity, 
had  been  impeached.  The  question  whether  the  witness 
McAllister  should  be  permitted  to  state  whether  he  would 
or  would  not  believe  the  witness  under  oath,  was  not 
presented,  and  was  not  passed  upon.  But  the  witness 
did  state,  on  his  oath,  that  he  did  know  the  general  char- 
acter of  the  witness  for  truth  and  veracity  among  his 
neighbors.  In  this  case  Judge  Berkshire  said  "it  ap- 
pears to  me  that  a  person  who  should  prove  by  those,  in 
his  community  by  whom  he  is  well  known,  that  his  re- 
putation for  truth  and  veracity  has  never,  so  far  as  he 
knows,  been  called  in  question  or  talked  about  among 
his  neighbors,  might  well  claim,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  shown  at  least  a  prima  facie 
ease  of  good  character  in  this  respect,  and  to  have  pro- 
duced the  most  direct  and  satisfiictory  evidence,  to  rebut 
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•evidence  of  bad  character,  in  case  any  may  have  been  jg^nvuSyTerm, 
produced  against  him."     In  the  case  of  Buckie  v.   The       ^^ 
J^ate  of  Ohio,  20  Ohio,  justice  Caldwell,  says,  "as  to  the    roMmoh. 
charge  of  general  bad  character,  if  untrue,  every  person 
in  the  neighborhood  can  give  specific  evidence  rebutting 
it.     If  not  able  to  state  affirmatively  the  person  is  well 
spoken  of  in  the  neighborhood,  the  witness  can  state  that 
he  knows  of  no  such  general  bad  reputation,  which  goes 
directly  to  rebut  the  allegation  of  its  existence."     No 
case  has  been  cited  or  brought  to  our  attention,  showing, 
or  tending  to  show,  that  the  circuit  cpurt  erred  in  refus- 
ing to  permit  the  witness  to  state  whether  he  would,  or 
would  not,  believe  Miller  upon  oath,  under  the  circum- 
stances disclosed  by  the  record ;  and  I  think  that  the  cir- 
cuit court  did  not  err  in  this  respect. 

The  pleas  in  this  case  were  a  general  plea  of  payment, 
and  that  the  defendant  was  never  administrator,  &c. ;  to 
each  of  which  there  was  a  general  replication  and  issue. 
On  this  state  of  the  pleadings  the  plaintiff  was  entitled 
to  open  and  conclude  the  argument  of  the  case. 

I  have  considered  all  the  questions  presented  by  bill 
of  exceptions  number  one ;  and  bill  of  exceptions  num- 
ber two  is  taken  to  the  judgment  of  the  court  in  over- 
ruling the  defendant's  motion  for  a  new  trial.  The  bill 
does  not  profess  to  state  all  the  evidence  or  facts  proven 
before  the  jury.  And  I  have  already  considered  several 
questions  presented,  and,  indeed,  all  that  I  deem  of  any 
importance. 

For  the  reasons  above  stated,  the  judgment  rendered 
in  this  cause,  by  the  circuit  court  of  Greenbrier  county, 
on  the  24th  day  of  June,  1873,  must  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside  and  a  new 
trial  awarded,  with  costs  in  this  Court  to  appellant,  and 
the  cause  must  be  remanded  to  said  circuit  court  for 
further  proceedings  therein  to  be  had   according  to  law. 

Paull  and  Moore,  Judges,  concurred.  Hoffman,  Judge, 
did  not  sit  at  the  hearing  of  this  case,  by  reason  of  sickness. 

Judgment  Reversed,  Verdict  Set  Aside,  New 
Trial  Awarded  and  Cause  Remanded. 
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CHARLESTON. 


Strauss  t\  Railroad  Company. 

March  2. 1874. 

1874.  A  contract  between  M  and  a  railroad  company,  provides  that  if  M 
January  Term.  ^YmW  fail  to  prosecute  the  work  with  such  force  as  the  engineer 
shall  deem  adequate  to  its  completion,  within  the  time  specified, 
the  engineer,  in  charge,  may  proceed  to  employ  such  number  of 
laborers,  &c^  as  may  be  necessary  to  insure  the  completion  of  the 
work  within  the  time  limited  ;  pay  all  persons  so  employed,  and 
charge  the  amount  to  M :  or  the  company  may,  for  any  neglect  or 
omission  on  the  part  of  M,  in  complying  with  the  contract,  declare 
the  same  abandoned  and  render  it  void,  and  the  percentage,  or  as 
much  thereof,  remaining  in  the  hands  of  the  company,  as  may  be 
necessary  for  its  complete  indemnity, be  forever  retained. — Held: 

That  on  the  voluntary  abandonment  of  the  work  by  M,  and  while 
the  contract  is  still  subsisting  between  the  parties,  there  is  nothing 
in  the  hands  of  the  company  duo  to  the  contractor  which  may  be 
attached. 

The  contract  provides  that  an  estimate  shall  be  made  on  the  first  of 
every  month,  of  the  value  of  the  work,  and  ninety  per  cent, 
thereof  paid  to  the  contractor,  and  that  upon  the  completion  of 
the  entire  work,  a  final  estimate  shall  be  made,  and  the  balance 
then  appearing  due,  shall  be  paid  to  the  contractor:  M  abandons 
the  work  in  the  middle  of  a  month. — Held: 

That  M  has  earned  nothing  for  the  previous  part  of  the  month,  and 
that  the  reserved  estimates  never  became  a  debt  which  could  be 
attached. 

Appeal,  by  the  Chesapeake  and  Ohio  Railroad  Com- 
pany, from  a  judgment  of  the  circuit  court  of  Kanawha 
county,  rendered  on  the  16th  day  of  June,  1873,  in  a 
proceeding  in  garnishment,  therein  pending,  in  favor  of 
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Samuel  Strauss  against  the  said  Railroad  Company,  as  jani^y^Term. 
debtors  of  M.  Healey  &  Co.,  who  were  judgment  debtors      g^^^ 
of  said  Strauss.     The  material  facts  appear  in  the  opin-  Baiuid  Oo. 
ion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  time,  below. 

William  A.  Quai*rier  and  William  H,  Hogeman^  for  the 
appellant. 

Mollohan  &  Naah,  for  the  appellee. 

Pauli.,  Judge  : 

The  plaintiff  having  brought  suit  against  M.  Healey 
&  Co.,  sued  out,  on  the  first  day  of  December,  1871,  from 
the  clerk's  office  of  the  circuit  court  of  Fayette  county, 
an  order  of  attachment,  requiring  the  sheriff  of  Kanawlia 
county  to  attach  and  take  into  his  possession  the  estate  of 
the  defendants,  sufficient  to  pay  the  sum  of  $300,  and 
the  costs  of  suit.  On  this  order,  the  plaintiff  designated, 
by  his  endorsments,  the  Chesapeake  and  Ohio  Railroad 
Company  as  a  party  indebted  to,  or  having  in  its  posses- 
sion, the  effects  of  the  defendants,  M.  Healey  &  Co. 
And  a  summons  was  directed  to  said  Company  to  appear 
before  the  judge  of  the  circuit  court  of  Fayette  county, 
and  disclose,  on  oatli,  in  what  sum  it  is  indebted  to  said 
defendants,  and  what  effects  of  said  defendants  it  has  in 
its  hands. 

This  order  of  attachment  and  summons  were  served  on 
said  Railroad  Company,  by  delivering  a  copy  thereof  to 
H.  Chester  Parsons,  one  of  the  directors  of  said  Company, 
on  the  8th  day  of  December,  1871.  In  May,  1872,  the 
Railroad  Company  tendered  its  answer,  alleging  that  the 
said  Company  was  not,  at  the  time  of  the  service  of  said 
order  of  attachment,  nor  has  said  Company  at  any  time 
since  said  service,  been  indebted  to  the  defendant  in  this 
cause,  or  had  in  its  possession  or  control,  any  goods, 
chattels,  money,  securities  or  other  effects,  belonging  to 
the  said  defendants.  To  the  filing  of  this  answer,  the 
47 
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januaJy^eriu.P^^^"^^^  excepted,  and  the  exception  wan  sustained  by 
"sirwwi  ^^®  court.  At  a  term  of  said  court,  however,  held  in 
RaiiroMiCo.  ^^Yf  1^72,  the  exception  was  withdrawn,  and  the  an- 
swer filed.  And  thereupon,  the  plaintiff  suggested,  upon 
the  record,  that  the  said  garnishee  had  not  fully  disclosed 
the  debts  due  by  it,  to  the  defendants,  or  the  efiects  of 
said  defendants  in  its  hands. 

By  consent  of  parties,  this  suit  was  transferred  to  the 
circuit  court  of  Kanawha  county.  At  a  term  of  said 
court,  held  in  June,  1873,  the  plaintiff  and  the  garnishee 
came,  by  their  attorneys,  and  neither  party  desiring  a 
jury,  by  consent,  the  court  in  lieu  of  a  jury,  proceeded 
to  try  the  issue  joined  upon  the  answer  of  said  garnishee, 
and  the  suggestion  made  upon  the  record,  by  the  plain- 
tiff, and  having  heard  all  the  evidence,  the  court  found 
the  issue  for  the  plaintiff,  and  that  at  the  time  the  at- 
tachment was  served  upon  the  garnishee,  it  had  in  its 
possession,  funds  of  the  defendants,  M.  Healey  &  Co., 
liable  to  said  attachment,  sufficient  to  discharge  the 
plaintiffs  judgment;  and  thereupon,  the  said  garnishee 
moved  the  court  to  set  aside  the  said  finding,  and  award 
a  new  trial,  upon  the  ground  that  the  same  was  contrary 
to  the  law  and  evidence  ;  which  motion  was  overruled 
by  the  court.  And  thereupon,  the  court  proceeded  to 
render  judgment  against  the  said  garnishee  for  the  sum 
of  $282.01,  with  interest  and  costs,  and  $15,  statute  fee 
allowed  by  law.  And  thereupon  the  garnishee,  the 
Chesapeake  and  Ohio  Railroad  Company,  tendered  a  bill 
of  exceptions,  which  is  signed  and  made  a  part  of  the 
record,  and  setting  forth  all  the  evidence  in  the  case. 
From  this  judgment  an  appeal  is  taken  to  this  Court. 

Is  there  error  in  this  judgment,  as  seen  from  an  exami- 
nation of  the  evidence,  and  under  the  law,  is  the  ques- 
tion now  submitted  for  determination  here.  The  fiflh 
section  of  chapter  one  hundred  and  six  of  the  Code  pre- 
scribes how  an  attachment  may  be  levied,  and  that  any 
person  designated,  "as  being  indebted'  to,  or  having  in  his 
possession,  the  effects  of  the  defendant,"  may  be  summoned 


Digitized  by 


Googk 


OP  WEST  VIRGINIA.  371 

to  appear  and  answer.     The  ninth  section  provides  that  janu2J*Tenii. 
the  plaintiff  shall  have  a  lien  from  thetime  of  levying  such      g^^^^ — 
attachment^  or  serving  a  copy  thereof  upon  the  personal  RaUroiMi  co. 
property,  choses  in  action  and  other  securities  of  the  de- 
fendant against  whom  the  claim  is,  in  the  hands  of,  or  due 
from  the  garnishee,  &c.     The  sixteenth  section  provides 
that  when  it  is  suggested,  that  full  disclosure  has  not  been 
made  by  the  garnishee,  the  court  shall  cause  a  jury  to  be 
empanelled,   without  any  formal   pleadings,  "to  inquire 
as  to  such  debts  and  effects/' 

Under  this  last  section,  the  court,  (a  jury  being 
waived,)  proceeded  to  make  the  inquiry  therein  directed, 
to-wit :  as  to  such  "debts  and  effects." 

Looking  now  at  the  evidence  on  the  part  of  the  plain- 
tiff, we  find  that  the  plaintiff  introduces  the  depositions 
of  two  witnesses,  Nicholas  Mason  and  O^onn  C.  Ruby, 
who  prove  that  certain  claims  or  accounts  due  to  them 
from  M.  Healey  &  Co.,  the  defendants,  were  paid  to 
them  by  Cabell  Breckenridge,  on  the  20th  day  of  Janu- 
ary, 1871,  which  payments  were  thus  made  about  twelve 
days  after  the  service  of  the  attachment  on  the  garnishee. 
While  it  appears  that  said  Breckenridge  was  a  resident 
engineer  on  the  work  of  the  garnishee,  it  is  not  shown 
that  he  made  these  payments  as  the  disbursing  agent  of 
the  Company,  or  under  its  authority,  or  by  its  direction  ; 
and  especially,  it  does  not  appear  that  he  made  these 
payments  out  of  any  moneys  or  funds  recognized  or  ad- 
mitted by  the  Company  to  be  in  its  hands,  as  due  and 
owing  to  the  defendants,  M.  Healey  &  Co.  On  the  con- 
trary, any  presumption  to  this  effect  is  repelled  by  a 
statement  made  in  a  letter  of  said  Breckenridge,  dated 
on  the  12th  day  of  December,  1871,  and  addressed  to 
the  counsel  of  the  plaintiff:  he  says,  "you  are  mistaken 
in  supposing  that  this  company  considers  itself  liable  for 
the  debts  of  the  firm  of  M.  Healey  &  Co.,  formerly  con- 
tractors on  section  one  hundred  and  twenty-one."  This 
letter  then  proceeds  further  to  indicate  how  the  money 
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jantiiryTton.^^^^^S  from  the  final  estimate  of  the  work  done  by  Henley 
^^^^  &  Co.,  will  be  used  in  the  payment  of  their  debts.  But 
jmi^  ^jj,  this  action,  on  the  part  of  the  Company,  under  the  previ- 
ous statement  contained  in  the  letter,  must  be  regarded  as 
purely  voluntary,  and  not  proceeding  from  what  was  re- 
garded onits  part,  as  any  legal  obligation.  This  is  all  the 
evidence  bearing  upon  the  inquiry,  directed  by  the  statute, 
introduced  by  the  plaintiff;  and  we  do  not  see  that  it  is  of 
sufficient  weight  so  justify  the  judgment  of  the  court. 

On  the  part  of  the  garnishee,  the  deposition  of  Cabell 
Breckenridge  is  introduced,  who  says  that  Hcaly  &  Co. 
abandoned  their  work  on  15th  of  November,  1871 ;  had 
executed  no  release  for  their  final  estimate  ;  that  if  they 
had  complied  with  their  contract,  there  would  have  been 
due  them  something  under  $1,000  that  the  Company 
had  tried  to  re-let  the  work.  An  extract  from  the  con- 
tract between  tne  garnishee  and  M.  Healy  &  Co.  is  also 
introduced,  and  the  witness  Breckenridge  says  that  if 
Healy  &  Co.  had  complied  with  this  contract,  there 
would  have  been  due  them  something  under  $1,000. 
The  evidence  does  not  show  of  what  this  sum  of  little 
less  than  $1,000  consists,  nor  is  the  fact  very  material ;  we 
infer,  however,  from  the  terms  of  the  contract,  and  the  evi- 
dence, that  it  consists  of  the  amount  reserved  by  the 
company  upon  the  monthly  estimates,  and  the  value  of 
the  work  done  from  the  firsttothe  fifteenth  of  November. 
The  contract  contains  the  following  provisions  in  sub- 
stance :  that  on  or  about  the  first  day  of  each  month,  du- 
ring the  progress  of  the  work,  an  estimate  shall  be  made 
of  the  value  of  the  work  done,  and  ninety  per  cent,  thereof 
(if  the  amount  due  on  said  estimate  shall  exceed  $300) 
paid  to  the  contractor,  and  upon  the  completion  of 
the  entire  work  a  final  estimate  shall  be  made,  and  the 
balance  appearing  due  shall  be  paid  to  the  contractor, 
upon  his  giving  a  release  to  the  company  from  all  claims 
or  demands  growing  in  any  manner  out  of  the  agreement ; 
that  if  the  contractor  shall  fail  to  pay  the  wages  of 
the     laborers     for    any    month,     that    the     engineer 
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may  provide  for  their  payment  out  of  the  estimate  for  januiry^Tem. 
that   month;   that  the   work  embraced  in  the  contract" 

shall  be  commenced  within days  from  the  date,  and 

prosecuted  with  such  force  as  the  engineer  shall  deem  ad- 
equate to  its  completion  within  the  time  specified  ;  that  if 
the  contractor  shall  refuse  or  neglect  to  prosecute  the 
work  with  a  force  sufficient  in  the  opinion  of  the  engin- 
eer, for  its  completion  within  the  time  specified,  the  en- 
gineer or  agents  of  the  Company  may  proceed  to  employ 
such  a  number  of  workmen,  &c,,  as  may  in  his  opinion 
be  necessary  to  insure  the  completion  of  the  work  within 
the  time  limited ;  pay  all  persons  so  employed,  and  charge 
over  the  amount  so  paid  to  the  contractor,  as  for  so  much 
money  paid  to  him  on  the  contract ;  or  the  engineer 
may,  at  his  discretion,  for  any  omission  or  neglect  on  the 
part  of  the  contractor,  declare  the  contract,  or  any  por- 
tion or  section,  abandoned,  which  declaration  and  aban- 
donment shall  exonerate  the  Company  from  any  and  all 
obligations  and  liabilities  under  the  contract ;  and  that  the 
reserve  per  centage  often  per  cent,  upon  any  work  done  by 
the  contractor,  or  as  much  thereof  as,  in  the  judgment  of 
of  the  chief  engineer,  as  will  be  necessary  for  the  com- 
plete indemnity  of  the  Company  may  be  retained  forever 
by  said  Railroad  Company.  This  contract  and  the  deposi- 
tion of  Breckenridge  present  all  the  evidence  on  the  part 
of  the  garnishee.  The  evidence  of  the  witness  Breck- 
enridge, that  the  defendants  had  abandoned  the  work, 
and  that  if  they  had  complied  with  their  contract,  there 
would  have  been  due  to  them  something  under  $1,000, 
certainly  does  not  prove  any  indebtedness  on  the  part  of 
the  garnishee  at  the  time  of  the  service  of  the  attachment. 
This  can  hardly  be  pretended.  How  then  does  this  mat- 
ter stand  under  the  provisions  of  the  contract  hereinbefore 
cited,  is  the  only  remaining  question?  As  before  ob- 
served, the  inquiry  directed  by  the  statute,  under  the 
suggestion  ot  the  plaintiff  is,  as  to  "such  debts  and  ef- 
fects," as  may  be  in  the  hands  of  the  garnishee.  Were 
there  any  debts  or  effects  in  the  hands  or  this  Company, 
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Junulwy  Term  ^"^  ^^  belonging  to  the  defendants  under  this  contract 
— —~ — on  the  8th  of  December,  1871?  We  have  seen  what  tlie 
Rifiroiui  Co.  provisions  of  the  contract  are,  and  that  the  defendants 
abandoned  the  work.  Upon  such  abandonment  or  fail- 
ure, the  Company  was  at  liberty  to  employ  such  a  num- 
ber of  workmen,  laborers,  <fcc.,  as  might  be  necessary  to 
insure  the  completion  of  the  work  within  the  time  lim- 
ited, and  pay  all  persons  so  employed,  and  charge  the 
amount  so  paid  to  the  contractor.  And  if  the  contractor 
failed  to  pay  the  laborers  for  any  month,  the  Company 
could  pay  the  same  out  of  the  monthly  estimate  due  to 
the  contractor ;  or  at  its  discretion,  the  Company  could 
proceed,  through  its  engineer,  to  declare  the  contract 
abandoned,  &c.  These  provisions  indicate  the  relations 
between  the  garnishee  and  the  defendant  when  the  order 
of  attachment  was  served  ;  under  these  relations,  is  there 
such  an  indebtedness  on  the  part  of  the  garnishee  as  is 
the  subject  of  attachment  ? 

A  fundamental  principle  is,  that  an  attaching  creditor 
can  acquire  no  greater  right  in  attached  property  than 
the  defendant  had  at  the  time  of  the  attachment.  If, 
therefore,  the  property  be  in  such  a  situation  that  the 
defendant  has  lost  his  power  over  it,  or  has  not  yet  ac- 
quired such  interest  in  or  power  over  it,  as  to  permit  him 
to  dispose  of  it  adversely  to  others,  it  cannot  be  attached 
for  his  debt.  Drake  on  Attachment,  section  246  and 
cases  there  cited.  Again  the  debt  from  the  garnirhee  to 
the  defendant,  in  respect  of  which  it  is  sought  to  charge 
the  former,  must,  moreover,  be  absolutely  payable,  at 
present,  or  in  future,  and  not  dependent  on  any  contin- 
gency. If  the  contract  between  the  parties  be  of  such 
a  nature,  that  it  is  uncertain  and  contingent,  whether 
anything  will  ever  be  due,  in  virtue  of  it,  it  will  not 
give  rise  to  such  a  credit,  as  may  be  attached ;  for  that 
cannot  properly  be  called  a  debt,  which  is  not  certainly, 
and  at  all  events,  payable,  either  at  the  present,  or  some 
future  period.  So,  where  a  contract  existed  between  the 
garnishee  and  the  defendant,   by   which   the  defendant 
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was  to  be  employed  by  the  garnishee  in  a  manufactory,  j^j^J^Tena. 
for  a  salary,  and  was  to  deposit  with  the  garnishee  ^300  "^^ 
to  indemnify  him  against  loss  in  the  business,  and  upon  RaiirJi.ico. 
dissolution  of  the  contract,  so  much  of  the  sum  deposit- 
ed as  should  not  be  required  to  indemnify  the  garnishee 
against  loss  was  to  be  repaid  to  the  defendant,  it  was 
held  to  be  uncertain  and  contingent,  when  the  garnishee 
was  summoned,  whether  the  defendant  would  ever  be  en- 
titled to  recover  the  $300  deposited,  and  that  therefore 
the  garnishee  was  not  liable.  Drake  on  Att.,  section 
551  and  cases  there  cited.  The  principle,  thus  stated,  is 
illustrated  and  appled  in  the  case  of  Baltimore  and  Ohio 
Railroad  Co.  v.  Oallahu^s  Admr.,  14  Gratt.,  563.  In 
that  case,  by  the  terms  of  the  agreement,  monthly  esti- 
mates of  the  work  to  be  done,  by  the  contractor,  were 
to  be  made  up  to  the  20th  of  each  month,  when  they  are 
considered  due.  As  the  price  of  the  work  done  by  the 
contractor  after  the  20th  may  be  forfeited  to  the  com- 
pany for  several  causes,  before  the  20th  of  next  month,  no 
debt  is  due  from  the  company  to  the  contractor,  until  the 
20th  arrives :  and  therefore  an  attachment  being  served 
on  the  company  on  the  14th  of  the  month,  there  is  noth- 
ing then  in  its  hands,  ducf  o  the  contractor,  which  may 
be  attached,  though  in  fact  no  forfeiture  occurs,  and  on 
the  following  20th  of  the  month,  the  amount  of  the  es- 
timate may  be  due.  Judge  Samuels,  delivering  the  opin- 
ion of  the  court  says,  in  that  case,  "the  performance  of 
labor  by  Crowley  (the  contractor)  for  the  garnishee,  after 
the  20th  of  December,  1851,  and  before  14th  of  January, 
1852,  did  not  of  itself  put  the  garnishee  in  the  condition 
of  debtor  to  Crowley  ;"  for,  he  adds,  by  the  "terms  of 
the  contract,  if  Crowley  should  not  well  and  truly,  from 
time  to  time,  comply  with  and  perform  all  the  terms 
therein  before  stated  and  stipulated,  on  his  part,  in  man- 
ner and  form  and  within  the  time  therein  mentioned, 
(aft^r  reciting  other  provisions  of  the  contract  not  nec- 
essary here  to  repeat)  the  chief  engineer  should  have 
power  to  annul  the  contract,  if  he  saw  fit  to  do  so,  when 
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j«mM7*Term.*^®  agreement  on  the  part  of  the  company  should  become 
""TstrauM  null  and  void,  and  the  unpaid  part  of  the  value  of  the 
BaUroad  Co.  work  douc  should  be  forfeited  to  the  use  of  the  company. 
Now  it  will  be  observed  that  the  attachment,  in  this  case, 
was  held  to  be  of  no  validity,  not  because  the  contract  had 
been  annulled,  and  become  void,  and  the  value  of  the  con- 
tractor's work  forfeited  to  the  company  ;  for  these  things 
never  did  occur,  but  simply  because  provisions  to*  that 
effect  were  contained  in  the  contract,  which  might,  ow- 
ing to  the  failure  of  the  contractor,  be  enforced  against 
him.  For  the  court  says,  "Thus,  at  the  time  of  service 
of  tlie  attachment,  14  January,  1862,  it  was,  (owing  to 
the  terms  of  the  contract  thereinbefore  stated)  uncertain 
and  dependent  upon  future  events,  whether  any  amount 
whatever  would  be  due  for  labor  performed  between  the 
20th  of  December  and  14th  of  January."  It  thus  ap- 
pears, that  simply  because  of  the  existence  of  these  terms 
or  provisions  in  the  contract,  and  not  because  of  their 
enforcement  in  any  way,  the  attachment  was  not  opera- 
tive against  the  company  at  the  time  of  its  sen^ice. 

In  the  contract  under  consideration  here,  it  is  provided, 
that  if  the  contractor  fail  in  performing  the  stipulations 
of  the  agreement,  on  his  part,  in  the  particulars  therein 
stated,  the  Company  may  proceed  to  do  the  work,  and 
charge  over  the  amount  to  the  contractor;  or,  through 
its  engineer,  declare  the  contract  abandoned,  and  the 
same  shall  thereby  become  void,  and,  and  the  reserved 
per  centage  of  ten  per  cent,  upon  any  work,  &c.,  or  as 
much  thereof,  as  in  the  judgment  of  the  chief  engineer 
will  be  necessary  for  the  complete  indemnity  of  the  Com- 
pany, may  be  forever  retained  by  said  Company.  Such 
in  substance  are  the  provisions  of  the  contract  here,  and 
as  there  is  |no  evidence  in  the  record  showing  that  the 
same  has  ever  been  declared  abandoned  by  the  Company 
and  rendered  void  in  any  way,  it  was  a  subsisting  con- 
tract between  the  parties  at  the  time  of  the  service  of 
the  attachment.  Consequently  it  was  then  uncertain  and 
dependent  upon  the  iuture  action  of  the  Company,  under 
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the  provisions  of  the  contract,  whether  there  ever  would  jami^yTerm. 
be  anything  due  to  the  contractor,  for  the  work  done  Q^nnm 
during  the  month  of  November.  Owing  to  his  failure  to  BaiiroidCo. 
fiilfil  the  contract,  the  Company  might  incur  more  ex- 
pense than  his  work  was  worth,  in  having  it  finally  com- 
pleted, and  having  the  amount  charged  over  to  him. 
On  the  other  hand,  the  Company  was  at  liberty,  at  that 
time  or  afterwards,  to  declare  the  contract  abandoned,  and 
rendered  void,  and  so  far  as  we  can  know,  the  reserve 
percentage  of  ten  percent,  then  to  be  retained^ by  the 
Company,  might  not  be  adequate,  or  more  than  adequate, 
for  its  complete  indemnity.  In  either  view  of  the  pos- 
sible action  of  the  Company,  under  the  terms  of  the  con- 
tract, the  value  of  the  work  done  by  the  defendants  M. 
Healey  &  Co.,  or  the  amount  of  estimates  remaining  in 
the  hands  of  the  Company,  do  not  seem  to  have  been 
properly  the  subject  of  the  attachment,  at  the  time  of  its 
service. 

The  subsequent  voluntary  course  of  the  Company,  In 
paying  certain  debts  of  the  defendants  cannot  change 
the  legal  effect  of  the  attachment,  in  giving  it  a  force, 
which  it  did  not  have  at  the  time  of  the  service. 

There  is  still  another  view  of  this  proceeding.  The 
contract  provides  that  monthly  estimates  shall  be  made 
about  the  first  of  each  month,  during  the  progress  of 
the  work,  of  the  value  of  the  work  done,  of  which 
ninety  per  cent,  shall  be  paid  to  the  contractor,  leav- 
ing ten  per  cent,  in  the  hands  of  the  Company,  and 
upon  the  completion  of  the  entire  work,  a  final  estimate 
should  be  made,  and  the  balance  appearing  due  paid  to 
the  contractor,  upon  his  giving  a  release  to  the  Company 
from  all  claimsordcmandsgrowingout  of  the  agreement. 

In  the  case  of  Henne8»y  v.  FaiTell,  4  Cush.  (Mass.)  267, 
a  railroad  contract  contained  a  similar  provision,  so  far 
as  the  making  of  monthly  estimates,  and  the  retaining 
of  a  certain  amount,  and  the  making  of  a  final  estimate 
upon  the  completion  of  the  entire  work,  with  that  con- 
48 
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janulSy  Term.*^^^^^  ^^  ^^^  controct  here ;  the  facts  also  were  similar 
^i^^  to  the  facts  in  the  case  before  us,  as  to  the  work  of  the 
RaiiroidCo.  Contractor,  for  a  part  of  a  month,  and  his  feilure  to  pro- 
ceed therewith ;  and  it  was  sought  there,  as  here,  to  suL- 
ject  any  funds  in  the  hands  of  the  Company,  or  its  trus- 
tees, to  the  payment  of  a  debt  due  by  the  contractor. 
Chief  justice  Shaw  said,  "as  to  part  of  a  month's  work, 
not  completed,  nothing  had  been  earned.  By  the  terms 
of  the  contract,  it  was  entire  for  each  month,  and  unless 
the  work  was  continued  until  the  end  of  the  month,  the 
the  defendants  were  not  entitled  to  have  an  estimate 
made  by  the  engineer. 

As  to  the  one  quarter  part  of  the  nominal  amount 
earned  in  former  months,  (referring  to  the  reserved 
amounts,)  it  was  payable  only  upon  the  completion  of  the 
entire  work  contracted  to  be  done,  and  as  this  never  was 
done,  this  quarter  part,  therefore,  never  became  a  debt 
due,  which  ought  to  be  charged  by  the  "trustee  process.'' 
Applying  these  views  to  the  case  in  hand,  there  was  noth- 
ing earned  by  the  defendants  for  the  work  done  in  the 
month  of  November,  and  the  reserved  monthly  per  cent- 
age  remaining  in  the  hands  of  the  Company,  never  be- 
came a  debt  which  could  be  charged  under  the  attach- 
ment. 

We  have  carefully  endeavored  to  consider  the  sugges- 
tion of  counsel,  that  the  garnishee  in  this  case,  is  estop-, 
ped  from  setting  up  defence  to  this  order  of  attachment. 
We  have  failed  to  see,  however,  in  the  evidence,  any  act 
of  the  Company,  which  misled  the  plaintiff  to  his  preju- 
dice, or  caused  him  to  waive,  to  any  extent,  his  rights 
under  the  process  taken.  The  Company  was  informed 
by  the  plaintiff  through  his  counsel,  on  the  third  day  af- 
ter the  service  of  the  process  of  attachment,  by  a  letter 
addressed  to  its  agent,  that  he  would  "release  the  same 
and  dismiss  the  suit,  when  the  debt  and  costs  of  said  suit 
were  paid,  but  not  otherwise."  The  Company  has  done 
nothing  to  induce  him  to  pursue  a  different  couree.     We 
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see  no  room  for  applying  the  doctrine  of  estoppel  in  the  jukv!iSy'Ttrm^ 
present  case.  ^^^ 

For  these  reasons^  the  judgment  rendered  against  the  BaiiKMdCo. 
Chesepeake  and  Ohio  Railroad  Company,  on  the  16th 
day  of  June,  1873,  is  set  aside  and  reserved,  with  costs 
to  the  appellant,  and  this  Court  proceeding  to  render  such 
judgment  as  the  court  below  ought  to  have  rendered, 
doth  adjudge  and  order,  that  the  Chesapeake  and  Ohio 
Railroad  Company,  be  discharged  from  all  claim  or  lia- 
bility to  the  plaintiff,  Samuel  Strauss,  by  reason  of  the 
order  of  attachment  in  the  proceedings  mentioned,  and 
recover  from  said  plaintiff  his  costs  in  the  circuit  court 
expended,  and  that  this  order  be  certified  to  the  circuit 
court  of  Kanawha  county. 

Haymond,  President,  and  Moore,  Judge,  concurred. 
Absent  Hofiman,  Judge,  by  reason  of  sickness. 

Judgment  Revebsed. 
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4-il  CHARLESTON. 

40     82| 

RiTTENHOUSE    V.  HaRMAN. 

March  2,  1874. 

1874.         1.  Under  the  act  of  tj^e   Legislature  on  the  subject  of  attachments, 
'.        passed  in'  1867,  an  affidavit  that  the  affiant  "thinks"  the  plain- 
tiff ought  to  recover  the  sum  claimedyis  not  equivalent  to  an 
affidavit  that  he  "believes"  he  ought  to  recover  such  sum ;  and 
is  not  sufficient  to  authorize  an  attachment. 

2.  Though  a  bill  be  multifarious,  and  but  vaguely  state  the  matter  on 

which  relief  is  sought,  consent  by  the  parties,  to  an  interlocutory 
decree  that  the  cause  be  referred  to  a  commissioner,  to  audit, 
state  and  settle  an  account  of  the  amount  due  each  of  the  plain- 
tiffi»,  is  a  waiver  of  any  objection  to  such  irregularity;  and  a  de- 
murrer thereafter,  for  such  cause,  is  properly  disallowed. 

3.  When  the  defendants  arc  all  non-residents  of  the   State,  and  none 

have  before  appeared,  the  record  of  such  consent  by  the  parties, 
implies  that  all  of  the  defendants  appear  and  submit  to  the  ju- 
risdiction of  the  court. 

4.  When,  apparently,  two  defendants,  by  counsel,  petition  for  an 

appeal,  which  is  allowed,  and  .so  appear  and  prosecute  the  ap- 
peal, though,  on  the  hearing  evidence  is  found  in  the  case,  tend- 
ing to  show  that  one  was  dead  before  the  decree  appealed  from 
was  rendered,  yet,  in  this  Court,  it  appearing  that  the  decree  is 
erroneous,  and  the  other  appellant  having  the  right  to  prosecute 
the  appeal  and  have  the  decree  reversed  as  to  both,  the  Court 
will  not,  of  its  own  motion,  institute  an  inquiry  to  ascertain 
whether  the  party  be  living  ;  but  will  treat  him  as  before  the 
Court,  by  counsel,  and  reverse  the  decree,  with  costs  to  both  ap- 
pelants.* 

♦The  following  is  the  acl  referred  to  in  the  syllabus : 

Section  one  and  three  of  chapter  one  hundred  and  fifty-one  of  the 
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An  appeal  by  Othias  Harman  and  Asa  W.  Thompson,  jtnuiS^Term. 
from  a  decree  of  the  circuit  court  of  Wirt  county,  ren-  jutt^nijou«e 
dered  on  the  14th  day  of  March,  1872,  in  a  suit  in  chan-     Hamwi. 
eery,  therein  pending,  wherein  William  Ritteubonse  and 
others   were  complainants    and    Othias     Harman   and 
others  were  respondents^  all  of  whose  names  appear  in 
the  decision  of  the  Court.     The  facts  sufficiently  ap- 
pear in  the  opinion  of  Hoffman,  Judge. 

The  Hon,  James  M.  Jackson,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

John  A.  Hutchinson,  Jr.,  for  the  appellants. 
Walter  8.  Sands,  for  the  appellees. 

Hoffman,  Judge : 

It  13  necessary  to  state  but  a  small  part  of  what  the 
record  of  this  case  contains^  in  order  to  develope  the 
points  decided. 

Code  of  Virginia,  second  edition,  are  hereby  amended  and  re-enact- 
ed so  as  to  read  as  follows  : 

"1.  When  any  suit  is  about  to  be,  or  is  instituted,  for  the  recovery 
of  any  debt  or  damages  arising  out  of  any  contract,  or  to  recover 
damages  for  any  wrong,  the  pTalntifT  may  have  an  order  of  attach- 
ment against  the  property  of  the  defendant  on  filing  with  the  clerk 
of  the  court  in  which  such  suit  is  about  to  be,  or  is  brought,  his  own 
affidavit  or  that  of  some  credible  person,  stating  the  nature  of  the 
plaintiff's  claim,  that  it  is  just,  the  amount  the  afilant  believes  the 
plaintiff  ought  to  recover,  and  the  existence  of  some  one  or  more  or 
the  following  grounds  for  such  attachment. 

First — ^That  the  defendant,  or  one  of  the  defendants,  is  a  foreign 
corporation,  or  is  a  non-resident  of  this  State  ;  or 

Second— B.na  left  or  is  about  to  leave  the  State  with  intent  to  de- 
fraud his  creditors ;  or 

TTUrd — So  conceals  himself  that  a  summon  cannot  be  served  upon 
him;  or 

Fourth— Is  removing,  or  is  about  to  remove  his  property  or  a  part 
thereof  out  of  this  State  with  intent  to  defraud  his  creditors ;  or 

Fifth — Is  converting,  or  is  about  to  convert  his  property  or  a  part 
thereof  into  money  or  securities,  with  intent  to  aefraud  his  credi- 
tors; or 

Shrth — Has  assigned  or  disposed  of  his  property,  or  a  part  thereof, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors ;  or 

Serenth — His  property  or  rights  in  action  which  he  conceals ;  or 

Eighth — ^Fraudulently  contracted  the  debt  or  incurred  the  liability 
for  which  the  suit  is  about  to  be,  or  is  brought. 

The  affiant  shall  also  state  in  his  affidavtt  all  the  facts  upon  which 
he  relies  to  show  the  existence  of  the  grounds  upon  which  his  appli- 
cation for  the  attachment  is  based.    The  order  mav  be  made  at  the 
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j»nJ£-yTerm.     ^^  January,  1869,   William  Rittenhousc,  C.  D.  Mor- 

rill,  Benjamin  Flint  and  B.  P.  Flint,  sued  out  of  the 

„  V.         clerk^s  oflBce  of  the  circuit  court  of  the  county  of  Wirt, 

Harman.  ,  ■'  ' 

a  summons  in  chancery  against  Othias  Plarman,  Daniel 
Dutsman,  Thaddeus  A.  Mitchell,  Jonathan  Sherman,  A. 
W.  Thompson,  Addison  Pearson,  George  L.  Wolfe,  Ed- 
ward L.Brockwaller,  John  J.  Throckmorton,  Samuel  L. 
Wallace,  Milton  L.  Clark,  Mary  Sifford  and  Lewis  W. 

Sifford,  her  husband,  John  M.  Snyder  and Hamlin. 

And  the  plaintiffs  filed  an  affidavit  of  Rittenhoase,  in 
which  he  makes  oath,  that  the  suit  is  instituted  for  the 
purpose  of  settling  up  a  partnership  previously  existing 
between  the  parties,  and  for  the  colletion  of  the  sum  of 
$1,162.50,  with  interest  due  the  complainants  Morrill  and 
Rittenhouse ;  and  that  affiant  thinks  they  ought  to  re- 
cover at  least  that  sum,  with  interest  and  costs,  and  that 
the  same  is  justly  due.  On  the  summous  was  endorsed,  a 
recital  that  the  affidavit  had  been  filed,  and  and  order 
that  the  sheriff  attach  the  real  and  personal  estate  of  the 
defendants,  (except  that  of  Throckmorton  and  Buckwal- 
ter,)  in  the  county  of  Wirt,  sufficient  to  pay  the  sum  of 
$1,162.50,  with  interest  and  costs,  and  report  the  pro- 
ceedings. 

commencement  of  the  action,  or  at  any  time  after,  and  before  judg- 
ment. It  shall  be  issued  by  the  clerk  and  may  be  in  form  or  eflTect  a» 
follows : 

A.  B.,  plaintifi,      -j 

V8.  V  Order  of  attachment. 

C.  D.,  defendant,  J 

The  plaintiff  in  this  cause  having  filed  his  affidavit,  as  required  by 
law,  the  sheriff  or  any  constable  of  the  county  of is  hereby  re- 
quired to  attach  the  estate  of  the  defendant  sufficient  to  pay  the  sum 

of dollars  and  the  costs   of  this  suit,  and   make  return  of  the 

proceedings  under  this  order  to  the  next  term  of  the   circuit  court  of 

the  county  of Witness,    E.  P.,  clerk  of  said  court,  this 

day  of 18  — 

E.  F.,  Clerk. 

If  the  plaintiff  files  the  bond  and  security  required  by  law  to  author- 
ize the  officer  levying  the  attachment  to  take  possession  of  the  prop>- 
erty  levied  upon,  that  fact  shall  also  be  stated  in  the  order." 

"3.  On  the  application  of  any  person  by  himself  or  his  agent  to  any 
justice,  whether  his  claims  is  payable  or  not,  for  an  attachment  against 
the  estate  of  his  debtor,  accompanied  by  the  affidavit  provided  for  in 
the  first  section  as  amended  by  this  act,  and  also  showing  at  what  time 
the  same  is  payable,  the  justice  shall  issue  an  attachment  against  tho 
estate  of  the  defendant,  for  the  amount  stated  in  said  affidavit." 
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And  the  sheriflf  returned  that  on  the  fourth  pay  of  j^J[JJ*^gyj^ 
January  1869,  he  attached  all  the  right,  title  and  interest  iuttenhou»e 
of  the  defendants — naming  them — (except  Throckmor-     Haman. 
ton  and  Buckwalter)  in  and  to  an  oil  lease  on  the  land 
of  the  Rathbone  Oil  Tract  Company  in  the  county  of 
Wirt,  known  as  the  "Cozzens  lease,"  and  a  steam  engine 
on  the  lease,  and  all  the  stock  and  interest  of  each  of  the 
defendants  in  the  Ross  County  Oil  Company. 

The  plaintiffs  filed  their  bill,  in  which  they  allege  that 
in  October  1866,  they,  with  the  defendants,  (except  Lewis 
W.  Sifford  and  Hamlin) — naming  the  others  conjointly 
purchased  a  leasehold  estate  in  a  tract  of  land  in  the 
county  of  Wirt,  containing  about  four  acres,  and  a  steam 
engine  and  fixtures  thereon,  and  a  lease  known  as  the 
Cozzen's  lease,  and  a  steam  engine  and  fixtures  thereon, 
for  the  sum  of  $12,500,  and  that  the  parties  held  differ- 
ent, undivided,  interests  in  the  property — Rittenhouse 
eight  fortieths,  Morrill  four  fortieths,  Harmon  four  for- 
tieths, Thompson  one  fortieth,  and  the  other  parties  to 
the  suit  (except  Lewis  W.  Sifford  and  Hamlin)  interests 
which  were  specified:  And  that  each  of  these  paid  their 
respective  portions  on  the  leasehold  estate  :  That  in  No- 
vember, 1866,  they  sold  two  leases  on  the  tract  of  land 
mentioned,  each  containing  five  eighths  of  an  acre^  to  a 
corporation  formed  under  the  laws  of  Ohio,  named  the 
^'Ross  County  Oil  Company,"  and  by  deed  dated  in  Jan- 
uary, 1867,  Rittenhouse,  for  himself,  and  as  trustee  for 
the  other  owners,  conveyed  the  same  to  the  Company, 
for  the  sum  of  $25,000,  of  which  $5,000,  was  retained  as 
working  capital,  and  $20,000,  paid  to  the  owners — 
about  one  half  in  cash  and  the  residue  in  stock  of  the 
Company,  which  was  divided  into  shares  of  $100 :  That 
each  of  the  owners  received  the  following  several  amounts: 
Rittenhouse,  $1200,  in  money  and  twenty-eight  shares 
of  stock;  Morrill,  ten  shares  of  stock;  Harman,  $1000, 
in  money  and  ten  shares  of  stock  ;  Thompson,  five  shares 
of  stock  ;  and  the  other  owners  amounts  specified ;  the 
whole  of  which  amounted  to  $19,000:     That  all  the  joint 
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jtnmy^iwm,^^^^^  received  their  respective  proportions,  except  Mor- 
~wtt«Bhiwii^^^^^j  who  received  only  ten  shares  of  stock — ^and  no 
Bnuui.  naoney :  That  Kittenhouse  paid  a  claim  to  James  Bal- 
linger,  amounting  to  J250,  which  was  against  the  prop- 
erty at  the  time  of  the  original  purchase,  and  was  to  be 
paid  by  the  purchasers  :  That  Buckwalter  and  Throck- 
morton sold  their  interest  remaining  in  the  original  lease 
to  Hamlin,  after  the  lease  was  made  to  the  "Ross  County 
Oil  (/ompany ;"  and  that  Mary  Siflford  is  the  wife  of 
Lewis  Sifford  : 

That  all  the  defendants  are  non-residents  of  the  State, 
but  own  property  both  real  and  personal,  in  the  county 
of  Wirt;  and  that  the  plaintiffs  have  caused  ap  attach- 
ment to  issue,  by  virtue  of  which  the  sheriff  has  attached 
all  the  right,  title  and  interest  of  the  defendants  in  and 
to  an  oil  lease  on  lands  of  the  Rathbone  Oil  Tract  Com- 
pany. 

The  plaintiffs  pray  that  the  parties  heretofore  men- 
tioned as  defendants — naming  them — be  made  such,  and 
be  required  to  answer;  that  an  account  be  taken  of  the 
amount  paid  in,  and  received  by  each  of  the  parties,  and 
the  amount  due  the  plaintiffs,  and  each  of  them ;  that  the 
property  attached  may  be  sold  to  satisfy  the  plaintiflfe^ 
claim,  and  that  they  may  have  general  relief. 

With  the  bill,  as  exhibits,  are  filed  a  copy  of  a  deed 
dated  in  December,  1866,  from  Norman  Peck  to  Ritten- 
house,for  a  two-tenths  interest  in  the  agreement  of  lease 
mentioned  in  the  bill,  in  his,  Rittenhouse's  own  right ; 
and  to  him,  as  trustee,  the  remaining  eight  tenths  inter- 
est, sutgect  to  agreements  in  the  original  leases,  for  the 
benefit  of  the  respective  parties ;  and  a  copy  of  a  deed 
dated  in  January,  1867,  from  Rittcnhouse,  in  his  own 
right,  and  as  trustee,  as  already  stated,  by  which,  in  con- 
sideration of  $25,000,  to  him  paid,  as  recited,  he  grants 
to  the  Ross  County  Oil  Company,  all  the  right,  title  and 
interest  of  himself,  in  his  own  right  and  for  his  cef<tui8 
que  trust,  in  and  to  two  separate  parts  of  a  tract  of  land 
situated  in   the  Rathbone   Oil   Tract   Company's   land. 
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known  as  the  Cozzen's  lease,  and  another  tract— each  de-  j»,H,i?J\enn 
scribed  by  metes  and  bounds.     The  latter  deed  does  not  R,tt^„houae 
appear  to  have  been  properly  authenticated,  but   no   ex-    Htiian. 
ception  is  taken  to  the  reading  of  the  copy  as   evidence 
of  the  execution  and  contents  of  the  paper. 

In  term,  in  August,  1869,  by  the  consent  of  the  par- 
ties, it  was  adjudged,  ordered  and  decreed,  that  the  cause 
be  referred  to  one  of  the  commissioners  of  the  court,  to 
audit,  state  and  settle  an  account  of  the  amount  paid  in 
and  received  by  each  of  the  parties  to  the  suit,  and  the 
amount,  if  any,  due  the  plaintiffs,  and  each  of  them ;  and 
that  the  commissioner  should  give  notice  as  required  by 
law,  of  the  time  and  place  of  executing  the  decree. 

The  commissioner  made  a  report,  which  was  except- 
ed to. 

In  November,  1869,  the  parties  came,  and  the  defend- 
ants moved  the  court  to  quash  the  attachment :  And 
the  commissioner's  report  was  set  aside  and  recommitted : 

The  commissioner  made  another  report,  which  was 
excepted  to. 

The  defendants  demurred  to  the  bill  for  multifarious- 
ness, and  for  other  causes. 

In  March,  1870,  the  cause  being  heard,  the  demurrer 
was  overruled,  and  the  commissioner's  amended  report 
was  set  aside,  and  the  cause  was  again  referred  to  Lock- 
hart,  another  commissioner. 

This  commissioner  made  a  report  in  which  it  was 
stated  that  Rittenhouse,  as  trustee,  sold  and  conveyed  a 
portion  of  the  lease  to  the  Roas  County  Oil  Company, 
for  the  sum  of  $25,000,  one  half  of  which  was  paid  in 
money,  and  the  residue  in  stock  of  the  Company  at  $100 
per  share ;  that  $5,000  was  set  aside  as  a  working  capi- 
tal, and  the  residue  was  to  be  divided  among  the  pur- 
chasers from  Peck,  according  to  their  interests ;  and  that 
Rittenhouse  received  twenty-eight  shares  of  stock  and 
$1,200  in  money,  equivalent  to  $4,000;  Morrill  ten 
shares  of  stock,  equivalent  to  $1,000;  Harman  ten 
49 
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Rittenhouae 
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HArman. 


shares  and  $1,000,  equivalent  to  $2,000;  and  Thompson 
-five  shares,  equivalent  to  $500 ;  and  that  the  other  par- 
ties, respectively,  received  their  shares  of  stock  and 
money;  the  aggregate  of  all  which  was  $19,000. 

That  each  received  his  respective  interest,  in  money 
or  stock,  from  the  Company,  except  Morrill,  who  was  en- 
titled to  $2,000 :  That  Kittenhouse  was  entitled  to  re- 
cover from  the  parties  named,  $250,  paid  by  him  for  re- 
pairs and  work  on  the  leasehold  estate — that  he  received 
thereon  eighteen-fortieths,  amounting  to  $112.50,  leav- 
ing a  balance  due  him  of  $138.50,  with  interest :  That 
the  indebtedness  of  the  defendants  to  Morrill,  was 
$1,000,  with  interest. 

The  defendants  excepted  to  the  report,  because  the 
commissioner  did  not  charge  Rittenhouse  and  the  other 
plaintiffs  with  their  ratable  proportions  of  the  in- 
debtedness. 

In  January,  1873,  the  cause  being  heard,  the  motion 
to  quash  the  attachment,  and  the  exception  to  the  com- 
missioner's report,  were  each  overruled;  and  it  was  de- 
creed that  the  plaintiff,  Rittenhouse,  recover  of  the  de- 
fendants the  sum  of  $138.56,  with  interest ;  and  that  the 
plaintiff,  Morrill,  recover  from  the  defendantA  the  sum  of 
$1,000,  with  interest ;  and  that  the  plaintiffs  recover  costs. 

Harmon  and  Thompson  obtained  an  appeal  to  this 
Court. 

The  act  of  the  Legislature,  in  force  when  the  attach- 
ment issued,  (Acts  1867,  ch.  118,)  contained  this  pro- 
vision : 

"When  any  suit  is  about  to  be,  or  is,  instituted,  for 
the  recovery  of  any  debt  or  damages,  arising  out  of  any 
contract,  or  to  recover  damages  for  any  wrong,  the  plain- 
tiff may  have  an  order  of  attachment,  i^ainst  the  prop- 
erty of  the  defendant,  on  filing  with  the  clerk  of  the 
court,  in  which  the  suit  is  about  to  be,  or  is,  brought, 
his  own  affidavit,  or  that  of  some  credible  person, 
stating  the  nature  of  the  plaintiff's  claim,  that  it  is  just, 
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the  amount  the  affiant  believes  the  plaintiff  ought  to  re-j^^y 


Term. 


cover,  and  the  existence  ot  some  one  or  more  of  the  fol-~  j^^t^j^^juj^ 
lowing  grounds  for  such   attachment."     The  act  then     Haraum. 
specifies  such  grounds. 

It  is  desirable  that  the  draft  of  an  affidavit  should  sug- 
gest to  the  party  to  swear,  not  only  the  fact  which  he  is 
about  to  verify,  but,  if  not  the  evidence,  at  least  the  de- 
gree of  conviction  he  is  to  assert.  It  is  important  that 
an  affidavit  to  obtain  an  attachment,  state,  exactly,  the 
belief  of  the  fact  required  to  be  verified,  or  what  is  fully 
and  plainly  equivalent  to  it.  The  existence  of  evidence, 
the  consideration  of  its  credit  and  force,  and  the  convic- 
tion of  its  sufficiency,  are  not  implied  in  a  statement 
that  an  affiant  "thinks"  a  thing  is  true,  to  the  same  ex- 
tent and  in  like  degree  that  they  are  implied,  in  whole 
or  in  part,  in  a  statement  that  he  "believes"  it  is  true. 
In  this  case  the  affiant  merely  swears  that  he  thinks 
the  plaintiffs  ought  to  recover  an  amount  specified  ;  but, 
he  does  not  state  any  amount  which  he  believes  either 
of  the  plaintiffs  ought  to  recover.  And,  therefore,  there 
was  no  sufficient  ground  for  the  attachment. 

The  bill  alleges  a  sale  by  all  the  owners,  and  in  one 
place  indicates  that  the  sum  of  only  $19,000  was  paid; 
while  in  another  place  it  indicates  that  the  whole  of  the 
$20,000  was  paid ;  but, '  who  gave  the  credit  for  the 
$1,000,  payable  to  Morrill,  or  why  it  was  not  paid,  or  if 
it  was  paid  who  received  it,  the  bill  does  not  state. 

Previous  to  the  consent  decree  for  an  account,  en- 
tered in  1869,  none  of  the  defendants  had  been  served 
Avith  process,  or  appeared.  The  entry  in  the  record  re- 
citing the  consent  of  the  parties  to  the  suit,  certainly 
implied  that  some  defendants  appeared.  But,  if  it  ap- 
plied to  any,  it  equally  imported  all  that  appeared. 

Moreover,  subsequent  entries  expressly  show  that  the 
defendants  appeared. 

Whether  the  bill  was  multifarious,  or  failed  to  allege 
the  matters  relied  on  with  sufficient  certainty  or  not,  the 
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jamii?y*Terui/^®^^°^^^**^'  ^7  their  coiisent  to  the  interlocutory  decree^ 
Kitteniu^^^'^^^^^  any  objection  on  such  account,  and  submitted  to 
Harman.  ^hc  jurisdiction  of  the  court ;  and  at  the  taking  of  the 
account,  either  of  the  plaintiffs  might  prove  any  of  the 
matters  alleged  in  the  bill  or  growing  out  of  such  mat- 
ters, covered  by  the  consent,  that  would  entitle  him  to 
relief.  After  that  consent  the  defendants  could  not  de- 
mur availably. 

The  commissioner's  statement,  on  its  face,  is  defective, 
equivocal  and  erroneous.  He  states  the  amounts  receiv- 
ed by  the  different  parties  from  the  Ross  County  Oil 
Company,  and  the  aggregate,  $19,000;  thus  indicating 
that  the  $1,000  was  never  paid  by  the  Company;  and  he 
states  that  each  of  the  persons,  except  Morrill,  received 
his  respective  share:  Yet  he  charges  the  whole  of 
that  sum,  with  interest,  to  the  defendants,  jointly.  And 
the  commissioner  states  that  of  $250,  paid  by  Ritten- 
house,  he  received  $112.50;  leaving  a  balance  of  $138.50 
— in  feet  $137.50 :  Yet  he  charges  the  whole  to  the  de- 
fendants, jointly. 

It  is  not  necessary  to  speak  of  error  to  the  prejudice 
of  defendants  who  do  not  appeal  or  ask  a  reversal. 
Their  fate  will  be  determined  here  by  that  of  those  who 
do  appeal. 

Neither  the  allegations  of  the  bill,  nor  the  evidence^ 
nor  the  report,  warrant  the  final  decree. 

Evidence  in  the  case  indicates  that  probably  Har- 
man was  dead  before  the  rendition  of  the  final  decree. 
But  it  is  manifest  that,  whether  he  was  living  or  dead,, 
the  decree  ought  not  to  stand.  If  the  appeal  were  abated 
or  dismissed,  as  to  Harman,  Thompson  alone  might  pros- 
ecute it,  and  obtain  a  reversal  of  the  joint  decree,  as  to 
both.  Under  other  circumstances,  upon  the  evidence 
before  it,  this  Court  might  of  its  own  motion,  institute 
an  inquiry  as  to  whether  at  the  time  of  petitioning,. 
Harman  was  alive :  But  such  inquiry  by  the  Court  in 
this  case,  is  not  necessary  to  the  attainment  of  justice  ; 
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and  no  party  has  properly   moved    for  its  institution.  j^j^J^jTwm, 
And   inasmuch  as,  by  the  petition,  it  appears  that  Har-  mttenhoiwe 
man  lives  and,  as  well  as  Thompson,  by  counsel,  here     Harawwi. 
prosecutes  his  appeal,  on  the  hearing  the  Court  regards 
him  as  so  present. 

For  the  reasons  stated  the  decree  of  the  circuit  court  of 
Wirt  county,  rendered  on  the  14th  day  of  March,  1872, 
is  reversed,  with  costs  to  the  defendants  against  the  plain 
tiffs  in  the  circuit  court,  the  attachment  is  quashed,  and 
the  property  on  which  it  was  levied  is  discharged  ;  and 
the  report  of  Lockhart,  eommissioner,  is  set  aside,  and 
an  account,  according  to  the  consent  decree  of  reference 
is  ordered  to  be  re-audited,  stated  and  reported. 

The  other  Judges  concurred. 

Decree  Revebsed  and  Attachment  Quashed. 
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CHARLESTON, 


Dickinson  v.  Railroad  Company. 

March  2,  1874. 

Although,  "every  material  allegation  of  the  bill  not  controverted 
by  answer,  shall  for  the  purposes  of  the  suit  be  taken  as  true^ 
and  no  proof  thereof  shall  be  required"  as  provided  by  section 
36  of  chapter  125  of  the  Code  of  West  Virginia,  still,  if  one  de- 
fendant does  controvert  the  material  allegations  of  the  bill,  by 
his  answer,  and  his  interest  may  be  affected  by  the  truth  of  such 
allegations,  the  failure  of  another  defendant  or  defendants  to  do 
so,  does  not  dispense  with  the  necessity  of  proof,  as  to  such  allega- 
tions, as  to  the  defendant  who  does  controvert  them,  by  his  an- 
swer. 

2.  Section  5  of  chapter  130  of  the  code  of  1868 of  West  Virginia  ap- 

plies only  to  the  records  of  courts  held  within  the  State. 

3.  An  abstract  as  applied  to  records  ordinarily  means  a  mere  briefi 

and  not  a  copy  of  that  from  which  it  is  taken,  and  a  paper  writ- 
ing being  only  an  abstract  of  an  alleged  judgment,  and  attested 
as  an  abstract,  although  attested  by  the  clerk  of  the  court  in 
which  the  judgment  was  rendered,  cannot  ordinarily  be  read  as 
proof  of  the  alleged  judgment,  where  the  existence  of  the  judg- 
ment is  denied. 

4.  Where  a  judgment  or  decree  is  obtained  for  a  debt,  in  a  proceed- 

ing in  chancery  to  enforce  the  lien  of  such  judgment  or  decree 
against  lands,  ordinarily,  it  is  not  necessary  that  a  complete  copy 
of  the  whole  record  of  the  case  in  the  court  in  which  the  judg- 
ment or  decree  was  had,  should  be  produced  .or  filed,  but  only  a 
properly  authenticated  copy  of  such  judgment  or  decree. 
6.  In  such  case  a  copy  of  the  judgment  is  an  extract  from  the  record 
of  the  cause,  and  not  a  complete  copy  of  the  whole  record,  and 
being  an  extract  from  the  record,  amd  a  copy  of  the  judgment, 
as  entered,  it  may  be  read  as  evidence  in  the  c-ause. 

6.  In  such  case  where  the  fact  to  be  shown  is  merely  that  a  decree  or 
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judgment  has  been  rendered  proof  of  the  other  proceedings  ordi-        1874. 

narily,  (though  perhaps  not  universally,)  will  not  be  necessary,  but 1 

the  adversary  party  will  beat  liberty  to  show  any  other  matter  in     WcWnwa 
the  record  which  may  avoid  the  effect  of  that  which  is  intro-   Baibroad  Co. 
duced. 

7.  An  authenticated  copy  from  the  Recorder's  docket  of  an  official 

abstract  of  a  judgment  docketed  under  the  provisions  of  the  3rd 
and  4th  sections  of  chapter  139  of  the  code  of  1868,  of  West  Vir- 
ginia, is  evidence  that  such  abstract  was  docketed,  and  when,  and 
of  notice  to  purchasers  of  lands  upon  which  the  alledged  judg- 
ment is  claimed  to  be  a  lien,  when  the  existence  of  such  judg- 
ment is  properly  proved ;  but  where  the  judgment  is  put  in  issue, 
ordinarily,  an  authenticated  copy  of  such  abstract,  as  docketed 
by  the  Recorder,  will  not  be  received  as  proof  of  the  judgment 
and  dispense  with  the  necessity  of  producing  a  properly  authen- 
ticated copy  of  the  judgment. 

8.  Section  5  of  chapter  180  of  the  code  of  1868  of  West  Virginia, 

applies  as  well  to  the  records  of  the  District  Court  of  the  Uni- 
ted States,  held  within  this  State,  as  to  the  records  of  the  courts 
of  this  State ;  and  a  copy  of  a  judgment  rendered  in  the  District 
Court  of  the  United  States,  in  this  State,  attested  by  the  clerk  of 
such  Court,  according  to  the  provisions  of  said  last  named  sec- 
tion and  chapter  will  ordinarily  be  received  as  evidence  of  the 
existence  of  such  judgment. 

9.  The  19th  section  of  chapter  130  of  the  Code  of  1868,  of  West  Vir- 

ginia, does  not  apply  to  thp  records  and  judicial  proceedings  of 
the  District  Court  of  the  United  States,  held  within  this  State, 

10.  Where  the  contract  for  the  purchase  of  land,  by  the  Chesapeake 
and  Ohio  Railroad  Company,  provides  that  the  purchase  money 
is  to  be  "paid  in  eight  per  cent  preferred  stock  of  the  Chesa- 
peake and  Ohio  Railroad  Company ;  "  and  the  court  in  decree- 
ing execution  of  the  contract  decrees  that  the  company  issue  and 
deliver  in  payment  of  the  purchase  money,  its  stock  guaranteed 
to  pay  eight  per  cent  thereon^  it  is  error. 

11.  In  a  suit  in  equity,  to  sell  land  to  satisfy  a  judgment  lien,  or  to 
enforce  the  payment  of  the  purchase  money,  if  it  appears  that 
there  is  a  prior  lien  for  unpaid  purchase  money  on  the  land,  those 
entitled  to  the  benefit  of  such  prior  purchase  money  lien,  should 
be  made  parties  to  the  suit. 

12.  Three  persons  are  chosen  by  the  vendor  and  vendee  of  land  to 
ascertain  and  fix  the  value  of  the  land  and  to  certify  such  valua- 
tion ;  in  such  case  the  certificate  of  valuation  cannot  be  consider- 
ed as  more  solemn,  conclusive  or  binding  upon  the  parties  than 
an  award — it  is  but  an  award,  and  the  referees,  or  persons  chosen, 
cannot,  upon  principle,  be  considered  otherwise  than  as  arbitra- 
tors. 
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1874.        13.  It  18,  ordinarily,  in  equity,  though,  perhaps,  not  universally,  mis- 
anuary  conduct   in  arbitrators  chosen   out   of  court   to  determine  and 

Dickinson  award  as  to  the  matter  or  matters  referred  to  them,  in  the  ab- 

Railnwd  Go.  sence  of  either  party  in  interest  to  the  submission,  his  agent  or  at- 

torney, without  notice  being  previously  given  to  such  absent 
party,  his  agent,  or  attorney,  of  the  time  and  place  of  their  pro- 
ceeding to  hear  and  determine  the  matter  submitted,  unless  such 
.  absent  party,  not  having  notice,  has  dispensed  with  or  waived 
such  notice,  or  the  like ;  and  for  such  misconduct  a  court  of  equity 
may,  ordinarily,  set  aside  the  award,  at  the  instance  of  either  party 
materially  interested,  not  having  such  notice,  and  who  was  ab- 
sent. 

14.  An  award  procured  by  the  fraud  and  imposition  of  one  of  the 
parties  to  the  submission,  will  be  set  aside  for  that  cause,  by  a 
court  of  equity,  in  a  proper  case. 

15.  Though  the  simple  fact  that  one  of  the  parties  to  the  submission 

wrote  the  award,  in  the  absence  of  the  other,  who  was  not  notified 
of  the  time  and  places  of  the  arbitrators  proceeding  to  make 
their  award,  may  not,  of  itself,  be  sufficient  to  invalidate  the 
award,  still  it  may  be  considered,  unexplained,  as  affording  just 
ground  fur  suspicion  and  criticism.  But  where  such  party,  in 
such  case,  wrote  the  award,  and  so  wrote  it  that  it  is  materially 
erroneous  and  deceptive,  in  his  favor,  and  the  arbitrators  did  sign 
it,  as  written,  a  court  of  equity  may  set  aside  the  award. 

16.  When  the  value  of  property  in  money  is  referred  to  arbitrators 
and  they  fairly  execute  the  submission,  generally,  the  award  can- 
not be  set  aside  or  determined  to  be  invalid  upon  the  ground  that 
the  valuation  is  exorbitant. 

17.  Where  a  party  intentionally  or  by  design,  misrepresents  a  mate- 

rial fact,  or  produces  a  false  impression,  in  order  to  mislead  an- 
other, or  to  entrap  or  cheat  him,  or  to  obtain  an  undue  advantage 
of  him,  in  such  case,  there  is  a  positive  fraud.  And  the  misrepre- 
sentation may  be  as  well  by  deeds  or  acts,  as  by  words;  by  artifices 
to  mislead  as  well  as  by  positive  assertions. 

18.  If  a  party,  for  a  fraudulent  purpose,  states  a  fact  which  is  untrue, 
and  without  knowing  it  to  be  true,  and  he  does  not,  at  the  time, 
believe  it  to  be  true,  this  is  both  a  legal  and  a  moral  fraud.  And 
where  the  representation,  expressly  or  impliedly,  forms  a  part  of 
the  contract  between  parties,  it  is  not  essential,  in  order  to  inval- 
idate tbe  contract,  that  there  should  have  been  a  moral  fraud. 

19.  If,  upon  a  sale,  the  vendor  makes  material  representations  of  mat- 
ters of  fact,  as  of  his  own  knowledge,  and  they  are  in  fact  untrue, 
and  the  vendee  is  deceived  thereby,  the  sale  will  bo  voidable,  al- 
though the  vendor  did  not  know  whether  they  were  true  or  not 
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20.  Generally,  though  perhaps  not  universally,  a  cross-bill  is  considered        1B74. 
as  a  defence  to  the  original  bill,  or  a  proceeding  necessary  to  a_     ^^ 


complete  determination  of  a  matter  already  in  litigation.*  DlcWnton 

An  appeal  from  a  decree  of  the  circuit  court  of  Green- 
brier county.  The  facts  are  stated,  at  length,  in  the 
opinion  of  the  Court. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  rendition  of  the  decree  below. 

John  B,  BcUdunn,  of  Virginia,  amd  Robert  F,  Dennis, 
for  the  appellant. 

Samuel  Price,  for  the  appellee  Dickinson,  the  com- 
plainant below. 

John  W.  Harris  and  Adam  C,  Snyder,  for  Rucker  and 
others,  appellees. 

*The  following  are  sections  five  and  nineteen  of  chapter  one  hun- 
dred and  thirty ;  sections  three  and  four  of  chapter  one  hundred  and 
thirty-nine,  and  section  thirty-six  of  chapter  one  hundred  and  twen- 
ty-five, of  the  Code,  referred  to  in  the  opinion  of  the  Court 

"86.  Every  material  allegation  of  the  bill  not  controverted  by  an 
answer,  and  every  material  allegation  of  new  matter  in  the  answer 
constituting  a  claim. for  affirmative  relief,  not  controverted  by  a 
reply,  shall,  for  the  purposes  of  the  suit,  be  taken  as  true,  and  no 
proof  thereof  shall  be  required.  " 

"5.  A  copy  of  any  record  or  paper  in  the  clerk's  office  of  any  court, 
or  in  the  recorder's  office  of  any  county,  or  in  the  office  of  the  secre- 
tary of  the  state,  treasurer,  or  auditor,  or  in  the  office  of  surveyor  of 
lands  of  any  county,  attested  by  the  officer  in  whose  office  the  same 
is,  may  be  admited  as  evidence  in  lieu  of  the  original.  The  certifi- 
cate of  the  auditor  of  the  fact  and  time  of  the  return  of  any  real  estate 
as  delinquent,  or  of  the  sale  thereof  for  taxes,  shall  be  prima  facie  evi- 
dence of  what  is  stated  in  such  certificate.  Any  such  copy  or  certifi- 
cate purporting  to  be  sealed,  or  signed  and  sealed,  or  signed  alone,  by 
any  such  officer,  may  be  admitted  as  evidence  without  any  proof  of 
the  seal  or  signature,  or  of  the  official  character  of  the  person  whose 
name  is  signed  to  it.  The  certificate  of  the  auditor  of  the  payment 
or  non-payment  at  any  time  of  taxes  on  forfeited  or  delinquent  lands 
or  of  their  not  having  been  entered  on  the  books  of  the  assessor  of 
the  county  or  counties  wherein  the  same  were  chargeable  with  taxes, 
shall,  in  any  suit  in  relation  to  such  lands,  be  prima  facie  evidence  of 
what  is  stated  in  such  certificate,  provided  it  be  filed  with  the  papers, 
of  said  suit,  and  notice  thereof  be  given  to  the  opposite  party  or  his- 
attorney,  at  least  twenty  days  before  the  first  day  of  the  term  at 
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J.nul?rTerm.      HaYMOND,  PRESIDENT  : 

Dickinson  DicWnson,  the  complainant^  filed  his  bill  in  1870, 
Railroad  Co.  against  William  P.  Rucker,  and  the  Chesapeake  and 
Ohio  Railroad  Company,  in  the  circuit  court  of  the 
county  of  Greenbrier,  in  which  he  alleges  that  at  the 
November  term,  1869,  of  the  district  court  of  the  United 
States,  held  at  Kanawha  Court  House,  in  this  State,  he 
recovered  a  judgment  against  Rucker,  now  of  Greenbrier 
county,  for  $1,717.38,  with  interest  as  stated  in  the  bill, 
subject  to  a  small  credit,  and  the  costs  of  the  suit.  He 
professes  to  file  with  his  bill,  a  copy  of  the  judgment 
marked  No.  1 ;  that  upon  the  judgment  execution  is- 
sued, and  was  returned  by  the  Marshal  nulla  bona,  and 
the  whole  remains  unpaid;  that  at  the  time  of  the 
judgment,  Rucker  was  the  legal  owner  of  various  tracts 
of  land  in  the  Bend  of  Gauley  river,  Nicholas  county, 
on  which  he  then  resided,  all  adjoining  each  other,  and 

which  it  is  to  be  offered  as  evidence.  When  the  certificate  purports 
to  be  signed  by  the  said  auditor,  it  may  be  admitted  as  ovfdence 
without  proof  of  his  signature." 

"19.  The  records  and  judicial  proceedings  of  any  court  of  the 
United  States,  or  of  any  state,  attested  by  the  clerk  thereof,  with  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  and  certified  by  the 
judge,  chief  justice,  or. presiding  magistrate  of  such  court,  to  be 
attested  in  due  form,  shall  have  such  faith  and  credit  given  to  them 
in  every  court  within  this  state,  as  they  have  in  the  courts  of  the 
state,  territory,  or  district  whence  the  said  records  come." 

'*3,  In  the  following  section  the  word  "judgment"  shall  include 
any  undertaking,  bond,  or  recognizance  which  has  the  force  of  a 
juclgment. 

"4.  The  recorder  of  every  county  shall  keep  in  his  ofilce,  in  a  well 
bound  book,  a  judgment  docketed,  in  which  he  shall  docket  without 
delay  any  judgment  in  this  state,  when  he  shall  be  required  to  do  so 
by  any  person  interested,  on  such  person's  delivering  him  an  authenti- 
cated abstract  of  it.  In  such  docket  there  shall  be  stated,  in  sep- 
arate columns : 

1.  The  names  of  the  parties; 

2.  The  amount  of  the  judgment; 

8.  The  value  of  specific  property,  (if  any),  recovered  by  it ; 

4.  The  date  of  the  judgment; 

o.  The  court  in  which  it  was  rendered ; 

C.  The  date  of  docketing  it. 

And  it  shall  be  the  duty  of  the  clerk  of  the  court  in  which,  or  of 
the  justice  before  whom,  any  judgment  is  rendered  to  include  in  the 
abstract  thereof  the  foregoing  particulars.  Every  judgment  shall, 
as  soon  as  it  is  docketed,  be  indexed  in  the  name  of  each  defendant 
therein.  If  a  recorder  fail  to  do  anything  required  of  him  by  this 
section,  he  shall  pay  a  fine  of  not  less  than  thirty  nor  more  than  three 
hundred  dollars  to  any  person  who  will  prosecute  therefor." 
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constituting  one  large  tract  of  about  one  thousand  and  jauJJJy Term, 
six  hundred  acres,  or  more ;  that  he  had  made  some  ^^J^j~^^ 
executoiy  contmct  with  the  Railroad  Company,  by  which  riji,^co. 
he  was  to  have  the  stocks  of  the  Company  in  exchange 
for  the  lands,  to  a  large  amount,  but  whether  the  contract 
is  ever  to  be  executed  or  not  he  (Dickinson)  cannot  tell ; 
that  Rucker  held  two  other  tracts  of  land  in  the  same 
situation,  one  in  Nicholas,  and  the  other  in  Clay  county ; 
that  before  the  judgment  and  execution,  Rucker  had 
settled  all  his  personal  property  upon  his  wife;  that 
the  judgment  bound  all  of  Rucker's  realty,  and  the  exe- 
cution his  personalty,  including  his  choses  in  action,  so 
that  if  the  contract  with  the  Railroad  Company  was  valid, 
the  execution  was  a  lien  on  the  stocks,  and  if  not,  the 
judgment  was  a  lien  on  the  lands,  either  of  which  would 
be  sufficient  to  pay  the  debt ;  that  Rucker  is  still  the 
owner  of  a  lot  in  the  town  of  Summersville,  Nicholas, 
county,  on  which  the  old**Kelly's,"  tavern  stood,  and  also 
of  a  house  and  lot  in  Greenbrier,  where  he  now  resides, 
which  are  also  liable  to  the  judgment;  that  Dickinson 
is  not  anxious  to  interfere  with  the  contract  of  Rucker 
and  the  Railroad  Company.  He,  however,  desires  to 
reach,  either  the  lands  or  the  stocks  and  to  have  the 
question  settled  between  Rucker  and  the  Railroad  Com- 
pany, as  to  whether  the  contract  between  them  is  valid 
or  not,  and  if  he  is  to  go  against  the  stocks,  he  desires 
to  enforce  his  execution  lien  against  them  in  the  hands 
of  the  Company.  And  he  prays  that  the  lands  may  be 
sold,  it  the  sale  to  the  Company  is  not  valid  and  bind- 
ing, to  pay  his  debt,  &c.;  and  if  valid  and  binding  that 
the  stocks  may  be  issued,  and  sold  to  pay  the  debt,  &o. 
The  bill  also  contains  a  prayer  for  general  relief. 

Rucker,  in  his  answer,  says,  that  at  the  dale  of  the 
judgment  rendered  against  him,  in  the  bill  mentioned, 
he  was  not,  nor  is  he  now,  either  the  legal  or  equitable 
owner,  of  the  lands  in  the  bill  referred  to,  nor  is  he  en- 
titled to  any  of  the  proceeds  arising  from  the  sale  there- 
of ;   that  on  the  20th  of  June,  1868,  he  entered  into  a 
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jantuuTTerm 'wittcn  coiitract  with  the  Chesapeake  and  Ohio  Railroad 
"Company,  through  J.  A.  Alderson,  their  authorized 
agent,  for  the  sale  of  the  lands  first  mentioned  in  the 
billy  as  lying  in  Nicholas  and  Clay  counties^  and,  that  it 
was  therein  stipulated  and  agreed,  that  the  stock  to  be 
issued  in  consideration  thereof,  should  be  issued  to  Cyrus 
P.  Bryan,  as  trustee,  for  Margaret  A.,  the  wife  of  Ruck- 
er ;  that  a  deed  conveying  the  lands,  in  pursuance  of 
the  agreement,  was  long  before  the  date  of  the  judg- 
ment, executed  and  delivered,  by  Rucker,  to  the  vendees, 
and  was  duly  admitted  to  record  on  the day  of  Oc- 
tober, 1868,  in  the  Recorder's  office  of  the  counties  where 
the  lands  lie ;  that  by  the  contract  and  deed,  he,  (Ruck- 
er,) intended  to,  and  did,  transfer  and  convey,  for  the 
benefit  of  his  wife,  the  entire  proceeds  arising  from  the 
sale  of  the  land ;  that  this  was  done  for  '^valuable,  and  a 
and  good  valuable  consideration,  and,  if  it  had  been  only 
upon  the  latter,  it  was  at  a  time  when  he  had  other  real 
and  personal  estate,  amply  sufficient  to  discharge  both 
his  present  and  prospective  indebtedness;"  that  the 
transaction  was  perfectly  fair,  and  wholly  without  fraud, 
actual  or  constructive.  He  denies  that  he  is  the  owner 
of  a  lot  in  Summersville,  but  says  the  lot  was  for  a  valua- 
ble consideration,  in  the  year  1868,  conveyed  by  him  to 
Isaac  Miller,  by  deed,  of  record  in  Nicholas  county.  He 
also  denies  that  he  is  the  owner  of  a  house  and  lot  iu 
Greenbrier ;  but  states,  the  house  and  lot  were  pur- 
chased by  his  wife,  paid  for  out  of  her  separate  estate, 
and  that  the  deed  was  made  to  her.  He  admits  that  he 
has  no  personal  estate  in  this  State ;  all  that  he  had  was 
long  since  conveyed  by  him,  for  valuable  consideration, 
to  Cyrus  P.  Bryan,  for  the  benefit  of  his  wife.  By  a 
general  clause,  he  denies  all  the  allegations  of  the  bill, 
not  admitted  or  denied  in  the  answer.  He  files  with  his 
answer  copies  of  the  contract  and  deed  to  the  railroad 
company. 

In  May,  1871,  Dickinson  filed  an  amended  bill  in  the 
cause,  and  made  Rucker,  and  his  wife  Margaret,  Cyrus 
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P.  Bryan,  and  the  Chesapeake  and  Ohio  Railroad  Com-  jiuiui?j*Tem. 
pany  defendants  thereto.     In  the  amended  bill  it  is  al-    Dicunson 
ledged,  that  the  land  embraced  in  the   contract  of  the  RaUiiMi  co. 
20th  of  June,  1868,  made  between  Rucker  and  the  Rail- 
road Company,  was,  at  the  date  of  the  contract,  the  prop- 
erty of  Rucker,  and  that  the  debt  due  Dickinson  from 
Rucker  was  contracted  prior  to  the  date  of  the  contract; 
that  the  house  and  lot,  near  Lewisburg,  where  Rucker 
resides,  purchased  of  Hoover  and  wife  and  her  trustee,  and 
embraced  in  the  deed  from  Hoover  and  wife  and  trustee 
to  Rucker^s  'w  ife  and  filed  with  Rucker's  answer, were  really 

purchased  and  paid  for  by  Rucker ;  that  on  the  day  of 

Rucker,  by  deed,  conveyed  to  Bryan  all  his  personal 
estate  of  great  value,  in  trust  to  hold  for  the  benefit  of 
Rucker's  wife,  and  the  deed  of  conveyance  is  duly  re- 
corded in  Greenbrier  county ;  that  Rucker  has  thus,  in 
form  divested  himself  of  all  property,  real  and  personal, 
and  settled  the  same  upon  his  wife,  to  the  prejudice  of 
his  creditors ;  that  the  deeds  and  contracts  were  volun- 
tary, fraudulent  and  void,  as  to  creditors ;  that  the  con- 
tract with  the  Railroad  Company  not  having  been  record- 
ed, so  fiir  as  it  attempts  to  convey  the  stock  to  Bryan,  for 
the  benefit  of  Mrs.  Rucker,  is,  for  that  reason,  void ; 
that  the  Railroad  Company,  by  the  contract,  bound 
themselves  to  deliver,  a  large  amount  of  8  per  cent, 
preferred  stock  to  Br)'an,  for  Mrs.  Rucker,  within  3 
months  from  the  20th  of  June,  1868,  and  the  stock  has 
not  been  so  delivered,  nor  has  it  been  delivered  to  any 
one,  though  long  since  due.  And  the  bill  charges  that 
the  stock  is  liable  to  Dickinson's  execution,  and  can  be  ar^ 
rested,  and  sold  for  the  payment  of  his  debt ;  and  that 
the  Hoover  property  is  liable,  as  well  as  the  personal 
property  conveyed  in  trust  to  Bryan.  The  bill  prays 
that  the  Railroad  Company  be  required  to  issue  the 
stocks  and  and  place  the  same  in  the  hands  of  a  receiver 
of  the  court  to  be  sold  to  pay  the  debt ;  that  the  house 
and  lot,  and  the  other  personal  property  be  sold  for  the 
same  purpose ;  that  all  of  said  deeds,  and  contracts  may 
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jamittry^erm.^*  afiide,  and  declared  void,  and,  that  such  other  and 
"general  relier  be  granted  as  comports  with  equity. 

On  the  25th  day  of  November,  1871,  the  Chesapeake 
and  Ohio  Railroad  Company  filed  its  answer  to  the  orig- 
inal and  amended  bills.     The  early  part  of  the  ansAver 
contains  a  general  demurrer  to  the  bill  and  amended 
bill.     In  the  answer  the  Railroad  Company  substantially 
states,  and  alleges,  that  it  has  no  knowledge  of  the  pro- 
perty or  business  of  Rucker,  or  of  any  of  the  arrange- 
ments, or  dispositions  alleged  to  have  been  made  by  him 
in  respect  to  the  conveyance  or  settlement  thereof,  ex- 
cept as  to  the  contract,  arid  conveyauce  purporting  to 
have  been  made  by  Rucker  with  it ;  that  it  knows  noth- 
ing   of  the    judgment  claimed   by  Dickinson   against 
Rucker,  or  if  its  consideration  or  validity  or  of  the  steps 
taken,  or  proceedings  had  for  its  inforcement;  that  so 
for  as  any  of  the  allegations  of  the  bills  are  relied  upon 
to  affect  its  rights  or  interests  or  as  the  foundation  of  any 
decree  in  the  cause,  it  controverts  them  all,  and  calls  for 
proof  of  each   allegation,  except  so  far  as  the  same   is 
expreasly   admitted   to   be  true ;  that   it  admits  that  a 
contract  was  made  between  Rucker  and  it,  dated  June 
20,  1868,  a  copy  of  which  is  filed  with  Rucker's  answer 
to  the  original  bill ;  that  it  knows  nothing  of  the-motives 
or  purposes  of  Rucker,  as  affecting  the  rights  of  his  cred- 
itors, in  the  making  of  the  contract;  nor  does  it  know 
anything  of  the  consideration  upon  which  the  issue  of 
the  stock,  provided  for  by  the  contract,  was  directed  to 
be  made  to  Bryan,  in  trust  for  Rucker's  wife  ;  that  if  it 
has  been  made  a  party  to  a  contract,  having  for  its  pur- 
pose a  fraud   upon   creditors,   it  was  done  without  any 
knowledge  on  its  part  of  such  purpose;  that  it  has  thus 
far  declined  to  carry  into  effect  the  contract  of  June  20, 
1868,  having  been  engaged  in  investigations  in  relation 
to  the  revoking  of  the  same — the  valuation  purporting  to 
have   been  made   under  it,  the   survey  alleged  to  have 
been  made  for  ascertaining  the  quantity  of  land,  and  the 
title  of  Rucker  to  the  lands ;  that  pending  the  investi- 
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gation  negotiations  have  been  going  on  between  it  and  januMy*Term. 
Kueker  looking  to  a  recission  of  the  contract  upon  JicidM^n 
terms  satisfactory  to  the  parties;  that  the  negotiations  Bim^co. 
have  £ulcd;  that  it  is  unwilling,  specifically,  to  exe- 
cute the  contract,  for  the  following  reasons :  The  contract 
embi^aces  three  tracts  of  land — that  the  Bend  of  Gauley 
tract  is  described  in  the  contract  as  "containing  two 
thousand  acres,  more  or  less,  the  exact  number  of  acres 
to  be  ascertained  by  the  county  surveyor  at  the  earliest 
day  practicable ,  and  certified  by  him  on  the  back  of  this 
j^reement;"  that  J.  Raymond  Robinson,  surveyor  o^ 
Nicholas  county,  certifies  in  an  indorsement  upon  the 
contract  that  by  calculation  he  finds  the  Bend  of  Gauley 
&rm  in  the  witl^in  contract  to  contain  one  thousand  eight 
hundred  and  sixty-six  acres  of  land,  including  one  half 
the  width  of  Gauley  river,  from  a  water  birch  on  the 
bank  of  the  same,  a  distance  of  eight  hundred  and  sixty 
poles,  allowing  the  half  width  of  the  river  to  be  eight 
poles  f  that  the  ascertainment  of  the  amount  of  acres  is 
not  based  upon  actual  survey,  but  on  calculation  in  lieu 
thereof,  and  is  incorrect,  and  if  the  contract  is  to  be  exe- 
cuted at  all  it  insists,  that  the  true  quantity  of  the  land 
shall  be  ascertained  by  actual  and  correct  survey,  and 
that  it  shall  have  fair  notice  of  the  making  of  the  sur- 
vey, a  privilege  not  extended  to  it  by  the  surveyor  in 
his  operations;  that  the  contract  of  June  20, 1868,  pro- 
vides for  a  sale  of  the  "Bend  of  Gauley,"  "at  so  much 
per  acre  as  maybe  determined  by  Messrs.  Greorge  Brown, 
Samuel  T.  Grose  and  Joseph  Copenhaver,  being  disin- 
terested and  responsible  landowners,  in  the  said  county ; 
the  price  per  acre,  so  determined,  to  be  certified  by  them, 
on  the  back  of  this  agreement;"  that  Brown,  Grose 
and  Copenhaver,  professing  to  act  under  this  provision, 
on  the  6th  of  July,  1868,  certified  on  the  back  of  the 
agreement  "that  having  carefully  examined  Dr.  Wm.  P. 
Ruckcr's  Bend  of  Gauley  plantation,  in  accordance  with 
the  provisions  of  the  within  agreement,  referring  the 
matter  to  us,  hereby  certify  that  the  said  tract  is  worth 
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jaoutryTenn.  ^16.50  per  ECFC  ;"  that  it  had  no  notice  of  the  time  and 
pjjj^j^^^  place  of  making  the  examination  and  valuation,  and 
jjjji^  Q^  does  not  know  who  was  present  at  it,  or  upon  what  rep- 
resentation, as  to  boundary  or  quantity,  or  what  ev- 
idence as  to  the  value,  the  valuers  acted,  and  is  advised 
that  no  such  valuation  can  affect  its  rights  ;  that  by  the 
assessment  of  lands  for  taxation  in  Nicholas  county  in 
the  year  1866,  the  assessment  made  last  preceding  the 
valuation,  the  "Bend  of  Gauley"  tract,  composed  of 
eight  several  parcels,  is  assessed  at  an  average  of  less 
than  $3.60  per  acre,  the  highest  value  placed  upon  any 
parcel  being  $5.65  per  acre ;  that  this  discrepancy  is  so 
great  as  irresistibly  to  raise  the  suspicion,  if  not  the  con- 
clusion, of  some  great  misrepresentation,  mistake  or 
fraud ;  that  at  the  date  of  the  valuation  and  its  endorse- 
ment on  the  back  of  agreement,  there  had  been  no  as- 
certainment of  quantity  by  a  calculation,  including  not 
only  the  inaccessible  clifis  of  Gauley,  but  one  half  the 
bed  of  the  stream  ;  that  it  is  unwilling  to  stand  to  this 
valuation  without  having  an  opportunity  to  subject  it  to 
the  tests  of  a  most  thorough  and  rigorous  investigation  ; 
that  the  contract  declares  as  to  all  the  lands  included  in 
it,  "the  titles  to  these  tracts  of  land  are  all  clear,  and  in 
no  way  encumbered,  except  there  are  some  $300  due, 
back  money,  on  the  Bend  of  Gauley  plantation,  which 
will  be  settled  immediately;"  that  there  are  several  out- 
standing liens  for  purchase  money  upon  different  parcels 
of  the  "Bend  of  Gauley,"  in  addition  to  the  $300  refer- 
red to,  and  which  has  not  been  settled  as  promised  by 
the  contract ;  that  there  are  defects  of  title,  of  form 
and  substance,  affecting  several  of  the  parcels  constitut- 
ing the  Bend  of  Gauley ;  that  as  to  one  small  tract  Rucker 
owns  only  an  undivided  interest,  and  as  to  two  others, 
and  larger  tracts,  there  is  an  outstanding  dower  right 
held  by  the  wife  of  a  vendor;  that  these,  and  other  de- 
fects of  title,  show  the  necessity  of  requiring  from  Rucker 
an  exhibit  and  abstract  of  title,  and  a  removal  of  such 
defects  before  allowing  him,  or  any  one  for  him,  to  have 
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specific  performance  of  the  contract ;  that  in  addition  to  janii^**Tenii. 
these  matters^  in  the  description  of  the  "Bend  of  Gau-  ptekinson 
ley/*  as  to  its  condition  of  clearing,  cultivation,  and  im-  Biai,Ji4Co. 
provements,  there  was  practised,  by  Ruckcr,  the  grossest 
deception  and  fraud ;  that  he  exceeded  the  license  al- 
lowed to  the  most  excited  vendor,  and  the  puffing  or 
commendation  of  his  property  tolerated  by  the  law,  in 
consideration  of  human  infirmity,  and  resorted  to  mis- 
statements of  fact  so  glaring  as  to  mark  the  whole  trans- 
action with  fraud,  such  as  a  court  of  equity  cannot  tole- 
rate ;  that  the  title  of  the  two  hundred  and  fifty  acre  tract, 
in  Nicholas,  is  subject  to  the  outstanding  dower  right  of  a 
former  proprietor ;  that  this  land  was  sold  to  it  in  the 
description  of  Rucker  at  $3  per  acre ;  but  it  is  in  fact 
utterly  without  value;  that  the  one  hundred  and  seventy- 
five  acre  tract  in  Clay  county  has  been  sold  for  taxes 
which  were  assessed,  and  in  arrear,  before  the  contract 
of  June  20,  1868 ;  that  the  price  at  which  this  tract  was 
sold,  upon  the  representation  and  description  of  Rucker 
is  $11  per  acre,  and  it  is  not  worth  one-fifth  of  that 
amount ;  that  it  has  learned  that  Rucker  and  wife  have 
undertaken  to  make,  and  have  placed  on  record  a  con- 
veyance of  these  several  tracts  of  land  to  it,  a  copy  of 
which  is  filed  with  Rucker's  answer ;  that  from  the  copy 
it  appears  that,  though  recorded,  the  deed  was  never  de- 
livered to  it,  but  was  delivered  to  J.  A.  Hamilton,  mere- 
ly as  an  escrow;  that  it  never  accepted  the  conveyance, 
and  is  unwilling  to  accept  it,  and  in  fact  the  deed  was 
never  offered  to  it;  that  the  whole  transaction  connected 
with  the  contract  of  June  20, 1868,  is  one  which,  in  all 
its  features,  is  marked  by  fraudulent  misrepresentation,  to 
the  prejudice  of  its  rights,  and  that  it  resists  the  per- 
formance of  the  contract  upon  all  the  grounds  stated, 
nnd  upon  all  other  grounds  that  may  be  disclosed  upon 
the  most  thorough  investigation ;  that  it  is  advised  that 
the  litigation  of  all  these  matters  cannot  be  properly 
conducted  in  this  suit,  where  the  parties  really  litigant 
51 
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januwT  Term.  ^^*  ^'^  defendants,  and  where  these  matters  are  not,  and 
~~^^]^j^^  "cannot  be,  regularly  put  in  issue;  that  it  controverts  all 
Kaiiroad  Co.  ^^^  allegations  in  the  bills,  not  admitted  by   its  answer 
to  be  true,  and  denies  all  fraud. 

Rucker,  in  his  answer  to  the  amended  bill  refers  to  his 
answer  to  the  original  bill,  and  prays  that  it  may  be  read 
as  part  ot  this  answer.  And  he  alleges  that  the  deed  of 
trust  to  Bryan  of  the  18th  of  December,  1868,  was  a  fair 
and  bona  fide  transaction ;  that  the  conveyance  was  made 
not  only  upon  a  valuable  consideration,  but  also  for 
an  adequate  consideration,  and  that  the  entire  property, 
therein  embraced,  has  long  since  been  sold  by  the  said 
trustee,  and  the  proceeds  applied  to  the  payment  of  the 
claims  of  the  creditors  therein,  and  thereby,  secured, 
and  that  all  these  transactions  were  had,  and  made,  long 
before  the  recovery  of  Dickinson's  judgment;  that  the 
settlement  made  upon  his  wife,  in  the  contract  with  the 
Chesapeake  and  Ohio  Railroad  Company,  was  in  con- 
sideration of  a  debt  of  some  $4,750,  morally  and  legally 
due  from  him  to  his  wife;  and  in  the  further  consider- 
ation that  she  would  relinquish  her  dower  right  and  in- 
terest in  the  lands  sold  by  him  to  the  Company,  as  ap- 
pears by  a  contract  or  deed  entered  into  with  his  wife, 
and  her  trustee,  Bryan,  on  the  27th  of  May,  1868,  a  copy 
of  which  is  filed  with  the  answer  as  exhibit  (A.) ;  that  his 
wife,  in  consideration  of  the  settlement,  did,  afterwards, 
relinquish  her  dower  interest  in  the  lands;  that  he  de- 
nies that  he  bought  or  paid  for  the  house  and  lot  convey- 
ed by  Hoover  and  others,  to  his  wife,  exceptas  agent  only 
of  his  wife,  and  with  her  property  and  funds.  He  de- 
nies that  any  of  the  contracts  and  deeds  referred  to  in 
the  bills  are  voluntary  or  fraudulent.  He  denies  that 
the  contract  with  the  Railroad  Company  is  void  for 
want  of  recordation,  or  for  any  other  reason,  and  he,  by 
way  of  conclusion,  denies  all  of  the  allegations  of  law 
or  fact,  in  complainant's  bill  contained,  not  before  denied. 

Mrs.  Rucker  and  Bryan  failed  to  answer  the  amended 
bill. 
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Rucker  does  not  deny  the  allegation  in  the  amended  januJ?y%ertn. 
bill  that  Dickinson's  debt  was  contracted  prior  to  the'  Dickinson" 
20th  of  June,  1868  ;  nor  does  he  deny  the  allegations  in  RaHr^dCo. 
the  bills,  as  to  obtaining  the  judgment  for  the  amount 
alleged,  and  at  the  date  alleged,  and  the  issuing  of  ex- 
ecution upon  the  judgment,  and  the  return  by  the  Mar- 
shal, of  ''no  property  found  ;"  nor  does  he  deny  the  al- 
legation that  he  has  divested  himself  of  all  property, 
real  and  personal,  and  settled,  or  had  the  same  settled, 
upon  his  wife.  The  alleged  copy  of  the  judgment  filed 
by  Dickinson,  and  filed  as  exhibit  Tfo.  1,  is  as  follows: 
"At  a  District  Court  of  the  United  States,  for  the  District 
of  West  Virginia,  held  at  Charleston,  the  29th  day  of 
November,  1869.  Russell  J.  Dickinson  vs.  William  P. 
Rucker,  debt :  Judgment  for  plaintiff  for  seventeen  hun- 
dred and  seventeen  dollars,  thirty-eight  cents,  with  le- 
gal interest  on  seventeen  hundred  dollars,  part  thereof, 
from  the  first  day  of  January,  1861,  and  like  interest  on 
fl7.38,  the  residue  thereof,  from  the  29th  day  of  Novem- 
ber, 1869,  until  paid,  and  $34.30,  costs  of  suit.  But 
this  judgment  is  subject  to  a  credit  of  $62,  paid  the  22d 
day  of  October,  1860.  A  true  abstract  from  the  record. 
Teste :  Jasper  Y.  Moore,  CTk  U.  S.  C't.,  D.,  W.  Va.^' 
Upon  this  alleged  copy,  the  counsel  for  the  Railroad  Com- 
pany endorsed  an  exception  on  the  5th  December,  1871, 
in  these  words  :  ''This  paper  is  excepted  to  by  the  Ches- 
apeake and  Ohio  Railroad  Company,  as  not  being  legal 
and  sufficient  evidence  of  the  plaintiff's  judgment  vs, 
Rucker.^'  Immediately  below  the  certificate  of  ac- 
knowledgment of  the  alleged  deed  from  Rucker  and 
wife  to  the  Railroad  Company,  and  upon  the  deed  is  this 
writing :  "I  delivered  this  to  John  A.  Hamilton,  as  an 
escrow,  to  deliver  to  the  Chesapeake  and  Ohio  Railroad, 
as  my  deed,  upon  condition,  that  said  Company  first  pay 
yoUj'as  per  contract  between  myself  and  said  Company^ 
bearing  date  June  20th,  1868,  September  18,  1868." 
Signed:  "William  P.  Rucker." 

It  appears,  from  the  certificates  of  the  Recorders  of 
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j^jj^J-.j^^  Nicholas  and  Clay  counties,  that  the  deed  was  admitted 
DictiDSQii    ^^  lecord  in  Nicholas  county,   November  9,  1868,   and 

Raiil^'cl.  *^  C^^y  county,  November  25,  1868.  On  the  11th 
day  of  December,  1871,  and  before  any  parol  evidence 
was  taken  in  the  cause,  the  court  made  this  decree,to-wit : 
This  cause  came  on  this  11th  day  of  December,  1871,  to 
be  heard  upon  the  bill,  amended  bill,  answers  of  the  de- 
fendants, Wm.  P.  Rucker  and  the  Chesapeake  and  OKio 
Railroad  Company,  and  an  appearance  by  counsel,  for 
the  other  defendants,  without  answer  and  service  of  sub- 
poena on  said  defendants,  against  whom  the  bills  are 
taken  for  confessed,  replications  to  said  answers,  exhibits, 
exception  to  the  plaintiff's  exhibit  No.  1,  and  arguments 
of  counsel ;  upon  consideration  whereof,  it  appears  to 
the  court,  that  by  virtue  of  the  judgment  and  execution 
referred  to  in  the  bill,  the  plaintiff  has  a  lien  upon  either 
the  lands  con veyed  to  the  said  Railroad  Company,  by  the 
defendant  Rucker,  or  upon  the  stocks  to  be  issued  by 
said  Company,  in  consideration  of  said  lands.  But  said 
Company  having  filed  an  answer,  contesting  the  validity 
of  said  contract,  which,  in  the  opinion  of  the  court,  ren- 
ders it  proper  for  the  said  Company  to  file  a  bill  for  re- 
lief against  said  contract,  so  that  the  same  may  be  set 
aside  or  affirmed,  according  to  circumstances ;  it  is  there- 
fore, adjudged,  ordered  and  decreed,  that  said  cause  be 
continued,  with  leave  to  said  Company  to  file  a  cross  bill, 
praying  a  recission  of  said  contract ;  and,  unless  the  same 
be  filed  in  a  reasonable  time,  and  prosecuted  with  dili- 
gence, the  court  will  proceed  to  render  a  decree  enforcing 
said  contract. 

The  Railroad  Company,  in  pursuance  of  said  de- 
cree, filed  its  cross-bill  in  the  cause,  against  Dick- 
inson, Rucker  and  wife,  and  Bryan,  in  which  the  main 
part  of  the  decree  is  recited.  In  the  cross-bill  it  is  al- 
leged by  the  Railroad  Company,  that  it  was  formed  by 
and  organized  under  a  contract  made  August  31,  1868, 
between  commissioners,  of  Virginia  and  West  Virginia, 
with  the   Virginia   Central   Railroad   Company,  which 
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contract  was  ratified  and  confirmed  by  an  act  of  the  januwrTenu. 
Legislature  of  West  Virginia,  entitled,  "An  act  con-  JJ^g^^^ 
firming  and  amending  the  charter  of  the  Chesapeake  and  BanrJid  co. 
Ohio  Railroad  Company,^'  passed  January  26,  1876. — 
(Acts  of  1870,  p.  5.) ;  that  before  the  making  of  the 
final  contract,  to-wit :  on  the  24th  of  May,  1867,  and 
30th  November,  1867,  preliminary  contracts  had  been 
made  between  the  same  parties,  having  the  same  general 
design,  but  subject  to  conditions  which  rendered  them 
imperative ;  that  upon  the  faith  of  these  preliminary 
contracts,*  and  in  anticipation  of  the  final  contract  of 
August  31,  1868,  the  Virginia  Central  Railroad  Com- 
pany went  on,  under  one  of  the  provisions  of  the  char- 
ter of  the  Chesapeake  and  Ohio  Railroad  Company,  to 
receive  subscriptions  to  a  preferred  eight  per  cent,  stock, 
payable  in  lands.  The  business  of  receiving  the  sub- 
scriptions, and  of  contracting  for  lands  in  payment  there- 
for, was  entrusted  to  a  general  agent,  and  to  sub-agents 
selected  and  paid  by  him.  One  of  these  sub-agents,  J. 
A.  Alderson,  on  the  20th  day  of  June,  1868,  made  with 
Rucker  the  contract  referred  to  in  the  original  bill ;  that 
the  validity  of  this  contract  is  contested  for  the  reasons 
aflerwards  stated  ;  that  no  part  of  the  contract  has  at 
any  time  been  specifically  performed,  and  it  claims  that 
under  the  circumstances,  it  is  entitled  to  occupy  the  po- 
sition of  one  who  resists  a  recission  of  a  contract.  The 
cross-bill  then  proceeds  to  make  allegations  and  aver- 
ments about  the  same  as  contained  in  the  Company^s  an- 
swer, in  relation  to  thecontract  of  the  20th  June,  1868,  and 
the  proceedings  of  the  valuers  and  surveyor,  had,  and 
made,  thereunder,  and  the  alleged  deed,  except  that  in 
some  respects  it  is  more  specific,  and  concludes  thus : 
"Complainant  charges,  and  expects  to  prove,  that  the 
whole  transaction  connected  with  this  contract,  is  one 
marked  on  all  its  features  by  fraudulent  misrepresenta- 
tions and  deception,  to  the  prejudice  of  complainant's 
rights,  and  complainant  will,  upon  such  proof,  ask  that 
the  said  contract  may  be  wholly  rescinded,  and  set  aside, 
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janua?y*Tenii.^^^  ^^^^  ^pon  a  full  hearing  of  the  whole  matler,  such 
Dickinson    ^^^^^^  ^i"^  further  relief  may  be  granted  to  complainant, 
Railroad  Co.  ^  ^^7  consist  with  equity,  &C." 

To  the  cross-bill,  Dickinson,  Mrs.  Rucker,  Bry- 
an, and  Rucker  filed  their  separate  answers.  Dick- 
inson, in  his  answer,  says  he  knows  nothing  of  the 
fraud,  misrepresentations  or  mistakes  referred  to  in  the 
cross-bill,  which  are  alleged  to  have  been  used  to  procure 
the  contract  between  the  Railroad  Company  and  Rucker 
and  he  calls  for  proof,  and  he  says  he  can  neither  confess 
nor  deny  the  same. 

Mrs.  Rucker,  in  her  answer,  is  brief,  and  says  she  admits 
the  contract  of  20th  of  the  June,  1868,  between  the  Compa- 
ny and  her  husband.  She  denies  all  fraud  and  collusion 
in  the  procurement  of  the  contract,  and  insists  that  the 
Company  should  be  held  to  a  full  compliance  with  its 
eno^orement. 

Bryan,  in  his  answer,  also  admits  the  contract,  and 
avers  that  there  is  no  ground  for  its  recission,  and  in  oth- 
er respects  is  about  the  same  as  that  of  Mrs.  Rucker. 

Rucker,  in  his  answer,  admits  the  contract  entered  in- 
to by  him  and  the  Company,  through  J.  A.  Alderson,  its 
duly  authorized  agent,  and  avers  that  he  has  substan- 
tially complied  with  its  terms.  He  says  it  is  true  the 
surveyor  reports  that  he  has  found,  "by  calculation,*' 
that  the  "Bend  of  Gauley"  contains  one  thousand  eight 
hundred  and  sixty-six  acres ;  but,  as  he  was  informed,  the 
calculation  was  not  a  mere  speculative  one  as  plaintiff 
assumes,  but  a  calculation  based  upon  an  actual  survey, 
made  by  the  surveyor,  and  one  which,  if  incorrect,  falls 
short  of  the  quantity  the  farm  contains ;  that  he  is  inform- 
ed and  charges  that,  since  the  sale  actual  and  survey  has 
been  made  of  the  "Bend  of  Grauley,''  farm  by  an  engineer  of 
the  Company,  employed  for  the  purpose  by  the  Company, 
and  that  his  report  shows  no  deficiency,  whatever ;  that 
thecontract  does  not  stipulate  that  the  surveyor  should 
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give  notice  of  the  time  at  which  he  would  make  the  survey;  jaaulSy  Tenn. 
and  that  it  Ava»  not  incumbent  on  him,  or  any  other  per-  "^j^jj^^^g^i; 
aon,  to  do  80  ;  that  the  surveyor  was  the  mutual  agent  of  j^ij^^  q^^ 
the  Company  and  him  for  the  performance  of  the  work, 
and  acted  as  such ;  that  he,  Rucker,  Avas  not  present,  or 
notified  to  be  present,  at  the  survey ;  that  the  contract 
contains  no  provision  for  notice  of  the  time  and  place  of 
the  assessment  of  Messrs.  Brown,  Grose  and  Copenhaver; 
that  they  were  the  mutual  agents  of  both  parties,  and 
made  the  valuation  at  a  time  when  he  was  not  present 
pursuant  to  a  joint  note  addressed  them  by  Alderson 
and  himself,  informing  them  of  their  selection,  and  re- 
questing them  to  go  upon  the  land  and  value  it  pursuant 
to  the  contract,  a  copy  of  which  was  furnished  them  for 
the  purpose.  He  denies  all  collusion  with  the  valuers, 
and  alleges  that  the  land  is  worth  quite  as  much  as  they 
put  it  at,  and  that  other  lands  adjoining,  of  no  better 
quality,  are  held  at  a  much  higher  figure  in  cash ;  that  so 
fer  as  the  state  assessment  is  concerned,  it  is  notorious 
that  this  is  invariably  below  the  value  of  the  lands  as- 
sessed ;  that  as  to  the  incumbrance  on  the  land,  plaintifi 
was  fully  informed  before  entering  into  the  contract, 
which  provides  for  its  payment ;  that  he  has  paid  this  off 
M'ith  the  exception  of  about  $160.50,  with  two  years*  in- 
terest thereon,  and  that  but  for  the  bad  faith  of  plaintiff 
in  repudiating  a  fair  and  bona  fide  engagement,  he  would 
have  long  since  been  able  to  discharge  the  whole.  He  ad- 
mits that  has  but  an  undivided  interest  in  twenty-five 
acres  of  this  farm,  a  fact  which  was  overlooked  at  the 
time,  and  agrees  to  a  proper  abatement  for  this  insignifi- 
cant defect.  He  denies  that  there  is  an  outstanding 
dower  right  on  tw^o  other  tracts,  but  admits  that  the 
tracts  bought  of  D.  R.  Hamilton,  containing  five  hun- 
dred and  sixteen  acres,  are  subject  to  a  contingent  right 
of  dower  by  Hamilton's  wife  dependent  upon  her  surviv- 
ing him  ;  that  this  contingency  may  never  happen,  and 
may  be  provided  for  by  allowing  the  Company  to  retain 
stock    sufficient  to  cover  it  until  the  question  is  deter- 
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januiry^Teno."^'^^^  f  *^**'  ^^^^  ^^^^  ^  unimproved  and  of  much  less 
Dickinwn    ^alue  than  the  residue  of  the  tract.     He  denies  all  fraud 
Railroad  Co.  ^"  ^^^  description  of  the  "Bend  of  Grauley"  &rm,  and 
avers  that  its  condition  at  the  date  of  the  contract  was  as 
represented  therein,  substantially ;  moreover,  the  agent 
of  the  Company,  when  entering  int<)  the  contract,  was 
thoroughly  conversant  with  its  condition,  and  the  repre- 
sentations were  no  inducement  thereto.      He  claims  that 
there  is  no  outstanding  dower  right  upon  the  two  hun- 
dred and  fifty  acres  in  Nicholas,   and  believes  it  well 
worth  the  price  agreed  to  be  paid  therefor.     He  also  says 
that  it  is  doubtless  true,  that  the  one  hundred  and  seven- 
ty-five acre  tract  in  Clay  county  has  been  sold  for  taxes^ 
but  whether  the  taxes  accrued  before  or  after  the  pur- 
chase by  complainant,  he  does  not  know ;  that  it  was  not 
sold  until   afl^r  plaintiflPs  purchase,  and  no  deed  was 
made  to  the  purchaser   at   the   tax   sale  for  about  two 
years  after  complainant  was  given  possession.  He  claims 
that  this  loss  must  fall  on  plaintiff;  but  if  otherwise,  it 
is  ground  only  for  compensation  or  abatement,  and  not 
for  a  recission  of  the  entire  contract.     He  believes  this 
tract  to  be  fully  worth  the  price  to  be  paid,  and  the  agent  of 
the  Company  was  fisir  more  familiar  with  its  value  than 
he.     He   claims  that  the  deed  from   him   and   wife   to 
plaintiff  was  never  delivered  to  the  Company  or  accepted 
by  it ;  but  says  it  is  true  that  the  deed  was  in  the  first  in- 
stance delivered  to  take  effect  when  the  Company  should 
comply  with  its  part  of  the  contract ;  and  afterwards,  on 
the  9th  day  of  November,  1868,  at  the  solicitation  of  the 
general  agent  of  the  Company  for  land  subscriptions,  and 
of  John  A.  Hamilton,  and  of  its  sub-agents,  at  a  time 
when  the  Company  was  desirous   of  perfecting  all  con- 
tracts for  land  subscriptions  in  order  to  complete  its  or- 
ganization, and  secure  the  privileges  extended  by  the 
legislatures  of  the  two  Virginias,  he  made  an  absolute, 
final  and  unqualified  delivery  of  the  deed  to  Hamilton, 
who  was  duly  authorized  to  receive  the  same;  who  there- 
upon, on  behalf  of  the  Company,  had  it  recorded  in  the 
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conuties  of  Nicholas  and  Clay.  He  also  says  the  contract       1874. 
was  ratified  and  the  deed  accepted  by  the  Company,  and  *°^'^^  ^'^ 
the  stock  agreed  to  be  furnished  under  the  contract  has       ^^^^ 

,  -1.1  1  •  /»   1        Railroad  Co- 

ever  since  been  represented  in  the  general  meeting  ot  the 
stockholders  of  the  Company.  He  denies  all  collusion, 
fraud  and  misrepresentation,  and  all  the  allegations  of 
the  cross-bill  not  admitted,  and  avers  that  he  has  complied 
with  his  engagements  substantially,  and  that  the  Company 
should  be  held  to  a  full  performance  of  its  engagements, 
in  the  premises. 

On  the  26th  of  April,  1872,  the  causes  were  heard  to- 
gether, the  original  causfe  upon  the  papers  formerly  read, 
and  the  cross-bill  cause  upon  the  bill,  answers  of  the  de- 
fendants thereto,  replications  to  the  answers,  exhibits, 
depositions,  &c :  And  the  court  decreed  that  the  appli- 
cation for  a  recission  of  the  contract,  upon  the  ground  of 
fraud,  be  rejected  and  disallowed,  and  the  prayer  of  the 
cross-bill,  as  to  that  ground,  be  dismissed.  The  court  in 
its  decree  further  provided,  "And  it  api>earing  to  the 
court  that  these  lands  were  sold  by  the  acre,  and  not  by 
the  tract,  which  renders  it  material  that  before  final  de- 
cree is  rendered  the  quantity  thereof,  should  be  accu- 
rately ascertained,  by  a  competent  surveyor,  the  one 
party  contending  that  the  several  tracts  of  land  in  the- 
"Bend  of  Gauley"  constitute  a  tract  of  1,866  acres,  and 
the  other  party  that  said  tracts  contain  only  1,379 J 
acres  or  1,293J  acres,  the  court  is  therefore  of  opinion 
that  until  an  accurate  survey  is  made  the  smallest  quan- 
tity may  be  safely  adopted  by  the  court,  not,  however, 
to  the  prejudice  of  either  party,  when  the  quantity  is  ac- 
curately ascertained ;  and  it  appearing  that  when  the 
250  acres  are  added  to  the  above  quantity  of  1,293  J  acres 
they  make  an  aggregate  quantity  of  1,543J  acres,  and  the 
said  1,293|  acres  having  been  sold  at  the  price  of  Jf  16.50 
cents  per  acre,  and  the  tract  of  250  acres  at  $3.00  per 
acre  they  make  an  aggregate  sum  of  $22,093,  for  which 
the  defendant  Rucker,  his  assignee  or  creditors,  are  en- 
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januiry^Terni.*^*^^  ^  ^^^^  issued  stockfl  by  the  Railroad  Company, 
"to  pay  at  least  eight  per  cent,  so  soon  as  the  road  of  the 
said  Company  is  finished  to  the  Ohio  River;  which 
stock,  so  far  as  necessary,  is  liable  to  the  lien  of  the 
judgment  of  the  plaintiff,  Dickinson,  after  first  applying 
so  much  as  may  be  necessary  to  pay  off  the  lien  of  $169.- 
50  with  its  interest,  due  to  Andrew  F.  Foster,  balance 
on  the  150  acres  of  land  conveyed  by  him  to  the  defend- 
ant Rucker :  It  is,  therefore,  adjudged,  ordered  and  de- 
creed that  the  said  Chesapeake  and  Ohio  Railroad  Com- 
pany do  forthwith  issue  the  sum  of  $22,093,  guaranteed 
to  pay  eight  per  cent,  thereon,  so  soon  as  the  said  road  is 
in  running  order  through  to  the  Ohio  River,  to  the 
said  Wm.  P.  Rucker,  and  place  the  same  in  the  hands  of 
Samuel  Price,  commissioner  appointed  by  this  court  to 
receive  the  same,  with  directions  to  sell,  or  have  sold,  for 
cash,  so  much  thereof,  in  the  Richmond  market,  as  will 
pay  the  debt  due  the  plaintiff,  Dickinson,  amounting  to 
$2,879.66,  with  interest  from  the  26th  of  April,  1372, 
until  paid,  and  the  cost  of  suit,  and  the  debt  of  Foster, 
as  aforesaid,  &c."  The  commissioner  was  directed  to 
hold  the  residue  of  the  stock  in  hand,  subject  to  the  or- 
ders and  decrees  of  the  court.  The  court  in  this  decree 
appointed  a  special  surveyor  to  ascertain,  by  actual  sur- 
vey, the  quantity  of  acres  in  the  "Bend  of  Grauley'* 
tracts  and  report  the  same  to  the  court.  The  court  also 
appointed  a  special  commissioner  to  ascertain,  first, 
whether  the  3000  rails  mentioned  in  the  contract  have 
been  made  and  put  up  in  fence,  if  not,  the  extent  of  the 
failure,  and  the  amount  which  can  properly  be  charged 
therefor;  Second,  whether  the  taxes  were  all  paid  by 
the  said  Rucker,  upon  the  tract  of  175  acres  of  land 
properly  chargeable  to  him  to  the  date  of  the  sale,  and 
if  not,  the  amount  which  he  omitted  to  pay,  and  the  ef- 
fect of  the  failure  upon  the  title  of  said  land  now  in  the 
hands  of  the  Railroad  Company.  Upon  the  rendition  of 
this  decree  the  Railroad  Company  appealed,  and  it  is  now 
for  this   Court  to   determine  what   errors,  if  any,   were 
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committed  by  the  circuit  court,  and  what  should  be  done  j^niJJy  Term, 
in  the  causes.  Dkkioson 

First  It  is  insisted  by  the  appellant,  that  exhibit  No.  »«"'«idCo. 
one,  filed  with  the  original  bill,  is  not  legal  or  proper 
evidence  of  the  alleged  judgment,  as  against  it ;  and 
the  judgment  and  debt  in  the  original  and  amended  bills 
mentioned,  being  controverted  by  its  answer,  that  it  was 
error  in  the  circuit  court,  in  the  absence  of  other  suffi- 
cient proof  of  the  alleged  judgment,  to  decree  against  it 
the  execution  of  the  contract. 

It  is  true  there  is  no  evidence  or  proof  of  the  alleged 
judgment  or  debt  against  Rucker  taken  or  filed  in  the 
cau4»e  except  exhibit  No.  one,  which  I  have  given  in  full. 
Rucker  in  his  answers  does  not  deny  the  existence  of  the 
debt  and  judgment,  as  alleged  in  the  original  and  amen- 
ded bills,  and  they  are  taken  for  confessed,  as  to  Mrs. 
Rucker  and  Bryan.  Although  it  is  provided  by  chap- 
ter one  hundred  and  twenty-five,  section  thirty-six  of 
the  Code  of  this  State,  that  ^'every  material  allegation  of 
the  bill,  not  controverted  by  answer,  shall,  for  the  pur- 
poses of  the  suit,  be  taken  as  true,  and  no  proof  thereof 
shall  be  required,?  the  allegations  in  Dickinson's  bills,  as 
to  his  debt,  and  judgment,  must  be  taken  as  Hye,  against 
Rucker,  and  the  other  defendants,  who  failed  to  contro- 
vert them;  still,  as  the  appellant,  in  its  answer,  does 
controvert  the  existence  of  the  debt  and  judgment,  the 
allegations  in  relation  thereto  cannot  be  taken  as  true 
against  it,  but  must,  in  this  case,  he  established  by  com- 
petent and  proper  evidence,  especially  as  Dickinson's 
right  to  a  decree  in  the  cause  against  the  appellant,  un- 
der and  by  virtue  of  the  contract,  or  for  any  cause,  al- 
leged in  the  bill,  is  controverted  in  the  appellant's  an- 
swer. 

Green.,  on  Ev.,  vol.  1,  page  638,  sec.  501  says :  "As 
to  proof  of  records,  this  is  done  either  by  the  produc- 
tion of  the  records,  without  more,  or  by  a  copy.  Copies 
of  records  are,  (1)  exemplifications ;  (2)  copies  made  by 
an  authorized  officer ;  (3)  sworn  copies.  Exemplifications, 


Digitized  by 


Googk 


412  SUPREME  COURT  OP  APPEALS 

jt5u»Jy^Tenii.  ^^  either  fir st,  under  the  great  seal ;  or  second,  under  the 
DicUnMn  ^^^  ^^  *^^  particular  court  where  the  record  remains, 
luuroiid  Co.  When  a  record  is  the  gist  of  the  issue^  if  it  is  not  in  the 
same  court,  it  should  be  proved  by  an  exemplification, 
*  *  But,  in  the  United  States,  the  great  seal  being  usu- 
ally, if  not  always,  kept  by  the  Secretary  of  State,  a  dif- 
ferent course  prevails;  an  exemplified  copy,under  the 
seal  of  the  court,  is  usually  admitted,  even  upon  an  issue 
of  niU  tiel  record,  as  sufficient  evidence.  When  the  record 
is  not  the  gist  of  the  issue,  the  last  mentioned  kind  of  ex- 
plification  is  always  sufficient  proof  of  the  record 
at  common  law.''  By  the  Code  of  this  State  chap- 
ter one  hundred  and  thirty,  section  five,  it  is  pro- 
vided that  '^a  copy  of  any  record  or  paper  in  the  clerk's 
office  of  any  court,  or  in  the  Recorder's  office  of  any 
county,  or  in  the  office  of  the  Secretary  of  the  State, 
Treasurer,  or  Auditor,  or  in  the  office  of  Surveyor  of 
Lands  of  any  county,  attested  by  the  officer  in  whose 
office  the  same  is,  may  be  admitted  as  evidence  in  lieu 
of  the  original.  Any  such  copy  or  certificate  purport- 
ing to  be  sealed,  or  signed  and  sealed,  or  signed  alone, 
by  any  such  officer,  may  be  admitted  as  evidence  without 
any  proof,pf  the  seal  or  signature,  or  of  the  official 
character  of  the  person  whose  name  is  signed  to  it.'' 
This  section,  as  is  manifest  from  other  sections  of  the 
same  chapter,  so  far  as  it  applies  to  records  of  courts,  is 
applicable  only  to  the  records  of  courts  within  the  Sta(e, 
and  not  to  courts  which  are  foreign.  Exhibit  No.  one, 
is  not  under  the  seal  of  the  District  Court  of  the  United 
States.  Is  it  a  copy  of  a  judgment  of  that  Court  ?  Does 
it  purport  on  its  face  to  be  a  copy  ?  If  it  is  not  a  copy, 
and  does  not  purport  to  be  a  copy,  even  though  the  at- 
testation of  the  clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia  were  sufficient, 
without  the  seal  of  the  court,  it  cannot  be  read  as  evidence 
or  as  proof  of  the  judgment,  as  against  the  Railroad 
Company,  under  the  section  of  the  Code,  above  cited.  A 
copy,  is  a  true  transcript  of  an  original  writing.     I  vol* 
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Bouvier^s  Law  Diet.  363.  An  exemplification  is  a  perft^t  jaaiiS^^Tem. 
<5opy  of  a  record  or  office  book^  so  &r  as  relates  to  the — j^^j^^j^ — 
matter  in  question.  Id.^  362.  Exhibit  No.  l^isnotin  r^,^ 
the  form  of  judgments^  as  usually  entered  by  courts  of 
record — it  does  not  purport  to.  be  a  copy  of  a  judgment, 
but  only  "a  true  abstract  from  .the  record,"  and  is  certified 
as  as  an  abstract  by  the  clerk,  and  not  as  a  copy  of  the 
judgment.  An  abstract  of  a  judgment  or  title 
is  not  the  same  as  a  copy  of  a  judgment  or  title.  An 
^'abstract  of  a  title"  is  a  brief  account  of  all  the  deeds 
upon  which  the  title  rests.  A  synopsis  of  the  distinc- 
tive portions  of  the  various  instruments  which  consti- 
tute the  muniments  of  title.  See  Preston  on  Abstracts 
of  Title ;  Wharton's  Diet.,  2d  Lond.  Ed.;  Bouvier'sLaw 
Diet.  47.  An  abstract,  ordinarily,  means  a  mere  brief 
and  not  a  copy  of  that  from  which  it  is  taken.  This 
paper,  then,  being  only  an  abstract  of  an  alleged 
judgment,  and  attested  only  as  an  abstract,  and  not 
as  a  copy,  and  the  existence  of  the  judgment  being  de- 
nied, and  the  abstract,  excepted  to  as  not  being  legal 
evidence  of  the  judgment,  it  cannot  be  read  a^  proof  of 
the  judgment  against  the  Railroad  Company.  It  would 
be  extremely  dangerous  to  accept  mere  abstracts  of 
judgments  as  proof  of  the  original.  I  donH  think  it 
necessary  that  a  complete  copy  of  the  whole  record  of 
the  case  in  the  District  Court  should  be  produced,  but 
only  a  properly  authenticated  copy  of  the  judgment. 
White  V.  Clay,  7  Leigh,  68,  78,  82 ;  Greene  v.  Harmon,  5 
Gratt.,  157. 

In  the  cases  last  cited  it  was  held,  that  extracts  from 
the  record  might  be  read  as  evidence  in  those  cases,  but 
the  extracts  were  copies,  of  several  separate  orders  and 
decrees,  and  not  mere  abstracts  thereof;  or,  in  other 
words,  not  the  opinion  of  the  clerk  as  to  the  substance 
or  effect  of  the  orders  or  decrees.  If  exhibit  No.  1  was 
a  copy  of  the  judgment  as  entered,  it  would  be  an  ex- 
tract from  the  record  of  the  cause,  and  not  a  complete 
copy  of  the  whole  record,  and,  being  an  extract  from  the 
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janaarrTerm  TOford,  and  a  copy  of  the  judgment,  as  entered  therein^ 
"it  would  be  evidence  in  this  case  under  the  ruling  in  the 
cases  to  which  I  have  referred.  I  understand  the  court 
to  have  simply  decided,  in  these  cases,  that  it  was  not 
necessary  to  produce  a  complete  copy  of  the  whole  rec- 
ord, but  only  to  produce  a  copy  or  copies  of  so  much  at 
the  record,  as  satisfactorily  established  the  fact  in  ques- 
tion. Judge  Tucker,  in  the  case  of  White  v.  Clay, 
7  Leigh,  82,  says,  "For,  where  the  fact  to  be  shown  is 
merely  that  a  decree  has  been  made  in  the  court  of  chan- 
cery, or  that  a  decree  made  there  has  been  reversed  on 
appeal,  proof  of  the  other  proceedings  will  not  be  neces- 
sary, but  the  adversary  party  will  be  at  liberty  to  show 
any  other  matter  in  the  record,  which  may  avoid  the 
effect  of  that  which  is  introduced."  The  third  and 
fourth  sections  ot  chapter  one  hundred  and  thirty-nrne 
of  the  Code,  provides  for  docketing  judgments  upon  de- 
livery to  the  Recorder,  of  authenticated  abstracts  there- 
of. The  docketing  of  judgments,  as  provided  for,  is  in- 
tended for  a  special  purpose,  and  that  is  to  enable  per- 
sons wha  may  desire  to  purchase  lands,  &c.,  in  any 
county,  to  know  at  what  place,  and  in  what  description 
of  record  book  they  can  learn  the  fact  as  to  whether 
there  are  judgment  liens;  or,  in  other  words,  it  is  in- 
tended as  notice  to  purchasers,  that  they  may  be  put 
upon  intelligent  inquiry.  An  authenticated  copy,  from 
the  Recorder's  docket,  would  be  evidence  as  to  where  the 
abstract  was  docketed,  and  of  notice  to  third  persons  of 
the  existence  of  the  judgment,  when  such  judgment  was 
properly  proved;  but  would  not,  I  apprehend,  in  a  suit 
where  the  existence  of  the  judgment  was  put  in  issue  by 
the  pleadings,  be  received,  ordinarily,  as  proof  of  the 
judgment,  and  dispense  with  the  necessity  of  producing 
an  authenticated  copy  of  the  judgment  itself.  When  the 
judgment,  or  an  authenticated  copy  thereof,  is  produced, 
then  an  authenticated  copy  from  the  Recorder's  docket  is 
simply  proof  that  an  abstract  of  the  judgment  was  dock- 
eted as,  and  at,  the  place,  prescribed  by  law,"  to  have  its 
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legal  effect  touching  the  preservation  of  the  judgment  j^^^iJJ^^,^j.ijj 
lien  as  against  subsequent  purchasers,  &c.  It  has  been  Dickinson 
argued,  that  if  exhibit  No.  1  purported  to  be  a  copy  on  Rgii^dco. 
its  face,  and  was  in  fact  a  copy,  and  so  attested  by  the 
clerk  of  the  District  Court  of  the  United  States,  for  the 
District  of  West  Virginia,  it  could  not  be  read  as  evi- 
dence, upon  the  ground  that  section  five  of  chapter  one 
hundred  and  thirty,  already  cited,  does  not  embrace  or 
apply,  to  records  of  the  district  or  circuit  courts  of  the 
United  States,  held  in  this  State,  but  only  to  the  records, 
<&c.,  of  the  courts  within  this  State,  established  by  the 
Constitution  and  laws  thereof — it  not  being  authenti- 
cated according  to  the  Act  of  Congress,  or  the  nineteenth 
section  of  chapter  one  hundred  and  thirty  of  the  Code 
of  this  State,  and  not  having  the  seal  of  the  court  at- 
tached thereto. 

The  District  Court  of  the  United  States,  and  also  the 
Circuit  Court  thereof,  held  within  this  State,  are  in  many 
respects  domestic  eourts.  These  courts  administer  the 
laws  of  the  United  States  in  the  several  states ;  but  they 
administer  also  the  laws  of  each  state,  and  follow,  to  a 
very  great  extent,  the  systems  of  judicature  of  each,  in 
their  respective  districts  ;  pursuing,  in  most  cases,  their 
practice,  and  deferring  to  their  decisions  ;  binding  lands 
by  their  judgments,  and  issuing  process  to  every  part  of 
their  jurisdiction,  without  pretention,  generally,  of  power 
to  act  upon  the  people  or  the  territory,  of  another  state. 
And  in  the  execution  of  these  duties,  some  are  engaged 
in  untangling  the  complicated  system  of  land  laws,  alto- 
gether peculiar  to  one  state ;  some  look  for  the  lights  of 
legal  science  to  the  common  law,  while  others  draw  their 
principles  from  the  fountain  of  the  Institutes,  or  the 
pages  of  the  Code  Civile.  Opinion  of  Tucker,  judge  in 
Draper^s  Exors.  v.  Gorman^  8  Leigh..  647.  It  is  obvious, 
however,  that  the  circuit  or  district  courts  of  the  United 
States,  of  Ohio  or  New  York  can  not  be  considered  as 
domestic  courts  in  our  State  tribunals.  Judge  Tucker, 
on  same  page,  says :  "Admitting  that  the 
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January  Tentt.  judgments  of  the  circuit  court  of  Virginia  are  domestic, 
Dickinson  ^°^  should  be  SO  treated,  there  are  reasons  for  it  which, 
Aaiiroad  Co.  ^^  ^^*  altogether  Satisfactory,  are  entitled  to  much  con- 
sideration. That  court  administers  Virginia  law,  in 
controversies  between  man  and  man ;  it  follows  Virginia 
practice,  it  defers  to  Virginia  decisions,  it  decides  facts 
by  a  Virginia  jury  ;  its  judgments  bind  Virginia  lands, 
its  process  pervades  the  state  and  its  executions  attach 
both  the  property  and  persons  of  our  people.  These  are 
strong  considerations ;  but  the  commune  vinculum  is 
wanting,  the  sovereigns  are  different,  and  the  jurisdic- 
tions, upon  principle,  ought  to  be  regarded  as  alien  to 
each  other.  The  nineteenth  section  of  chapter  one  hun- 
dred and  thirty  of  the  Code  does  not  apply  to  the  records 
and  judicial  proceedings  of  United  States  Courts  held 
within  this  State,  but  in  other  states,  as  is  manifest,  from 
the  concluding  clause,  "shall  have  such  feith  and  credit 
given  them  in  every  court  within  this  State,  as  they  have 
in  the  courts  of  the  State,  territory  or  district  whence 
the  said  records  came."  If  the  fifth  section  of  chapter 
one  hundred  thirty  of  the  Code  does  not  apply  to  the 
records  and  judicial  proceedings  of  the  district,  and  cir- 
cuit courts  of  the  United  States,  held  within  this  State, 
then  our  State  Legislature  has  failed  to  provide,  by  stat- 
ute, any  mode  of  authentication  of  the  records  and 
judicial  proceedings  of  these  courts  to  entitle  them  to  be 
received  and  read  as  evidence  in  our  State  courts.  If 
judge  Tucker  in  the  use  of  the  word  "alien,'^  in  speak- 
ing of  the  United  States  Courts,  held  in  this  State,  and 
our  State  Courts,  meant  to  assert  that  they  were  "foreign^' 
in  their  jurisdiction,  in  all  respects,  I  think  he  lisserted 
more  than  is  recognized  by  the  judiciary  and  legal  pro- 
fession of  this  day.  It  is  unquestionably  true  that  courts 
of  the  United  States,  though  held  within  this  State,  de- 
rive their  existence  and  jurisdiction  from  the  Constitu- 
tion and  laws  of  the  United  States,  and  not  from  the 
Constitution  and  laws  of  the  State ;  still,  in  the  exercise 
of  their  jurisdiction   they   administer  the   laws   of  the 
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State,  their  juries  are  citizens  of  the  State,  the  offices  of  j^„„JJ^\gy^ 
their  clerks  are  within  the  State,  and,  so  far  as  I  am  in-"  pi^kingcliii 
formed,  the  officers  of  the  courts  are  citizens  of  the  State.  Raii,iHi  c<». 
The  judge  of  the  district  court  is  generally,  if  not  al- 
ways, a  citizen  of  the  State,  and  he  is  one  of  the  judges 
who  presides  in  the  circuit  court,  and  may  alone,  as  he 
often  does,  hold  that  court.  The  judgments,  or  decrees  of 
these  courts,  held  within  the  State,  have  never,  so  far  as 
1  am  advised,  been  treated  and  held  by  our  State  courts 
as  foreign  judgments.  Our  State  court«»  recognize  and 
enforce  the  liens  of  the  judgments  of  these  courts,  when 
asked  to  do  so.  The  judgments  of  foreign  courts  do  not 
constitute  liens  upon  lands  within  this  State.  A  judg- 
ment rendered  by  a  court  in  the  state  of  Ohio  is  not  a  lien 
upon  lands  in  this  State.  The  jurisdiction  of  the  circuit 
and  district  courts  of  the  United  States,  held  within  this 
State,  as  a  general  rule,  is  local,  does  not  extend  be- 
yond the  limits  of  the  State.  There  may  be  some  ex- 
ceptions to  this  rule,  but  if  there  are  any,  they  are  very 
few.  In  many  cases,  they  exercise  jurisdiction  over  the 
same  subjects  as  our  State  courts,  in  actions  real  and  per- 
sonal, as  well  as  in  some  cases  of  crime.  So  far  as  these 
courts  derive  their  existence  and  jurisdiction  from  the 
Constitution  and  laws  of  the  United  States,  they  may  be 
considered  foreign,  in  a  limited  sense;  but  in  the  exercise 
of  their  jurisdiction  in  the  administration  of  justice,  they 
may  be  properly  considered  as  domestic  courts,  according 
to  my  present  convictions.  Greenleat  in  his  first  volume 
upon  Evidence  section  four  hundred  and  ninety,  says : 
''The  reciprocal  relations  between  the  national  govern- 
ment and  the  several  states  are  not  foreign,  but  domes- 
tic. Hence  the  courts  of  the  United  States  take  judicial 
notice  of  all  the  public  laws  of  the  respective  states, 
whenever  they  are  called  upon  to  consider  and  apply 
them.  And,  in  like  manner,  the  courts  of  the  several 
states  take  judicial  notice  of  all  public  acts  of  Congress.^ 
In  the  four  hundred  and  eighty-ninth  section  of  same 
•63 
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jtnuarj^erm  voluniG  he  says  :  "The  relations  of  the  United  States  to 
— Dickinaon  ^^^^  Other,  in  regard  to  all  matters  not  surrendered  to 
Raiiroid'Co  ^^^  general  government  by  the  national  constitution,  are 
those  of  foreign  states  in  close  friendship,  each  being  sov- 
ereign and  independent.  Upon  strict  principles  of  evi- 
dence, therefore,  the  laws  and  public  documents  of  one 
state  can  be  proved  in  the  courts  of  another,  only  as 
other  foreign  laws/'  There  has  been  some  relaxation  of 
this  rule,  by  the  courts  of  many  of  the  states,  and  the 
Supreme  (^ourt  of  the  United  States,  as  will  be  seen  by 
same  section.  In  section  five  hundred  and  four  of  same 
volume  he  says ;  "In  regard  to  the  several  states  com- 
posing the  United  States,  it  has  already  been  seen,  that 
though  they  are  sovereign  and  independent,  in  all 
things  not  surrendered  to  the  national  government  by 
the  Constitution,  and  therefore,  on  general  principles,  are 
liable  to  be  treated,  by  each  other,  in  all  other  respects, 
as  foreign  states,  yet  their  mutual  relations  are  rather 
those  of  domestic  independence,  than  of  foreign  aliena- 
tion." (7  Cranch  481;  3  Wheat.,  234.)  "It  is  accord- 
ingly provided,  in  the  Constitution  of  the  United  States 
that  full  faith  and  credit  shall  be  given,  in  each  state,  to 
the  public  acts,  records  and  judicial  proceedings  of  everj' 
other  state,  and  that  Congress  may,  by  general  laws,  pre- 
scribed the  manner  in  which  such  acts,  records  and  pro- 
ceedings shall  be  proved,  and  the  effect  thereof."  Under 
this  provision  Congress  passed,  upon  this  subject,  the  act 
of  May  26,  1790,  which  is  familiar  to  the  legal  profes- 
sion. The  fifth  section  of  chapter  one  hundred  and 
thirty-nine  of  the  Code  of  this  State  provides  that  "every 
judgment  for  money,  rendered  in  this  State,  heretofore 
or  hereafter,  against  any  person,  shall  be  a  lien  on  all 
the  real  estate  of,  or  to,  which  such  person  shall  be  pos- 
sessed or  entitled,  at,  or  afl^r,  the  date  of  such  judgment, 
or  if  it  was  rendered  in  court,  at,  or  after,  the  commence- 
ment of  the  term  at  which  it  was  so  rendered,  &c." 
And  the  eighth  section  of  the  same  chapter  provides  that 
"the  lien  of  a  judgment  may  always  be  enforced  in  a  court 
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of  equity/'  Do  not  these  sections  apply  as  well  to  judg-  January  xenu. 
ments  of  the  United  States  Courts  held  within  this  State,  Dickinsun 
as  to  judgments  of  our  State  courts  ?  I  apprehend  they  Raiir«ui  co. 
do,  and  I  think  there  is  no  difference  of  opinion  upon 
this  subject  among  members  of  the  legal  profession. 
And  so  of  the  fourth  section  of  the  same  chapter,  in  re- 
lation to  the  docketing  of  judgments  and  the  preserva- 
tion of  judgment  liens.  If  these  sections  apply  to  judg- 
ments of  the  circuit  and  district  courts  of  the  United 
States,  why  may  not  the  fifth  section  of  chapter  one  hun- 
dred and  thirty  apply  to  the  records  and  judicial  pro- 
ceedings of  these  courts?  The  language  is  equally 
broad — It  is  "a  copy  of  any  record  or  paper  in  the  clerk's 
office  of  any  court,  may  be  admitted  as  evidence  in  lieu 
of  the  original,  &c."  My  present  conviction  is  that 
said  fifth  section  does  embrace  the  records  and  judicial 
proceedings  of  these  courts.  And  that  to  entitle  them 
to  be  received  as  evidence  in  our  State  courts  it  is  only 
necessary  that  they  should  be  authenticated  in  the  same 
manner  as  said  section  requires  the  records  and  judicial 
proceedings  of  our  own  courts  to  be  certified  to  entitled 
them  to  be  received  as*  evidence.  Such,  according  to 
nay  understanding,  has,  heretofore,  been  the  universal 
practice  of  our  State  courts,  and  that  practice  so  far  as  I 
have  learned  has  been  sanctioned  by  the  legal  profession 
of  the  State.  This  objection  of  appellants  must  therefore 
be  overruled. 

Secondy  It  is  objected  by  the  appellant  that  the  decree 
of  April  26th,  1872,  is  erroneous  in  directing  the  Rail- 
road Company  to  issue  $22,093  of  its  stock,  guaranteed 
to  pay  eight  per  cent  thereon,  so  soon  as  its  railroad  is 
in  running  order  through  to  the  Ohio  River. 

The  contract  specifies  that  the  price  of  the  land  shall 
be  paid  in  eight  per  cent  preferred  stock  of  the  Chesa- 
peake and  Ohio  Railroad  Company,  at  its  par  value,  and 
the  Company  is  not  thereby  required  to  guarantee  the 
payment  of  eight  per  cent  thereon.  This  objection  is 
well  taken  and  must  be  sustained. 
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.Ttn.ii?^*Teriii.     ^i^d,  It  IS   objected  that  Andrew  F.  Foster   should 

iMcktoson"  ^^^^   ^^^  made   a  party   to  the   original  and  amended 

Riiiiroiid  Co   bills,  before  the  decree  of  the  27th  of  April  1872  was  made, 

as  there  was,  and  is  still,  purchase  money  due   him  from 

Rucker,  which  is  a  lien  upon  150  acres  of  the  "Bend  of 

Gauley"  farm. 

In  the  decree  the  court  undertakes  to  ascertain  the 
amount  of  purchase  money  due  Foster  and  to  provide 
for  its  payment  out  of  the  sale  of  the  stock,  and  the 
amount,  so  ascertained,  is  less  than  the  amount  of  pur- 
chase money  stated  to  be  in  arrear  in  the  contract.  How 
the  court  ascertained  that  there  was  1169.50  due  Foster, 
with  its  interest,  from  the  evidence  in  the  cause,  I  am 
unable  to  understand.  Rucker  says  in  his  answer  that 
he  has  paid  off  the  purchase  money  incumbrance,  men- 
tioned in  the  contract,  except  $160.50,  with  two  years  in- 
terest thereon,  but  there  is  no  evidence  of  this  in  the 
cause.  The  statement  in  the  answer,  under  the  circum- 
stances, is  not  evidence  or  proof  of  the  fact,  and  the  an- 
swer does  not  even  state  to  whom  the  amount  is  due. 
The  party  to  whom  the  purchase  money  is  in  arrear,not  be- 
ing before  the  court,  he  is  not  bound  by  the  decree.  The 
amount  of  purchase  money  in  arrear  is  controverted  by 
the  pleadings,  and  as  it  is  clear  that  the  appellant  might 
be  prejudiced  and  injured  by  the  decree,  in  this  respect 
this  objection  is  well  taken  and  must  be  sustained. 

Fourth.  It  is  further  objected  by  the  appellant  that 
the  contract  was  procured  by  fraudulent  misrepresenta- 
tion, and  that  the  court  erred  in  enforcing  the  valuation 
or  award  of  Brown,  Grose  and  Copenhaver,  fixing  the 
value  per  acre,  of  the  "Bend  of  Gauley^'  farm,  upon  the 
ground  of  the  fraud,  and  that  the  Company,  or  its  agent, 
did  not  have  notice  of  the  time  or  place  on,  or  at,  which 
the  valuers  would  proceed  to  ascertain  the  value  per  acre 
of  this  large  tract,  and  was  not  present  or  represented  at 
the  valuation,  though  Rucker  was,  so  far,  at  least,  as  to 
write  the  certificate  or   award   of  valuation.     A-nd  also 
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upon  the  ground  of  false  and  fraudulent   misrepresenta-  jauui?J%enii. 
tion  to  the  valuers  of  the  character   and   boundaries   of~^i^i~,^n"^ 
the  land,  and  the  title  thereto,  as  made  by  Rueker  in  the  Baiir^d  Co. 
contract,  upon  which  representations  they  were  influenced 
and  acted,  to  a  great  extent,  in  fixing  the  valuation.  And 
also  upon  the  grounds  of  fraud,  mistake  and    other  mis- 
conduct in  the  valuers  or  arbitrators,  and   of  fraud  and 
imposition  of  Rueker  upon  the  valuers   or   arbitrators  ; 
that  the  valuers,  in  fixing  the  value  at  $16.50   per   acre 
did  not  agree  upon  that  sum  as  the  money  value   of  the 
land,  but  as  the  value  per  acre  in  depreciated  stock. 

The  contract  recites,  "That  the  said  Wm.  P.  Rueker 
has  this  day  sold  to  the  said  Chesapeake  and  Ohio  Rail- 
road Company  the  following  tracts  of  land  lying  in  the 
counties  of  Nicholas  and  Clay,  and  State  of  West  Vir- 
ginia, viz :  One  tract  lying  in  the  "Bend  of  Grauley,"  in 
Nicholas  county  and  State  of  West  Virginia,  contain- 
ing two  thousand  acres,  more  or  less,  the  exact  number 
of  acres  to  be  ascertained  by  the  county  surveyor,  at  the 
earliest  day  practicable,  and  certified  by  him  on  the  back 
of  this  agreement ;  the  title  and  description  of  which 
tract  of  land  are  as  hereinafter  stated,  at  so  much  per 
acre  as  may  be  determined  by  Messrs.  George  Brown, 
Samuel  J.  Grose  and  Joseph  Copenhaver,  being  disin- 
terested and  responfc^ible  land  owners,  in  the  said  county, 
the  price  per  acre  to  be  certified  by  them  on  the  back  of 
this  agreement,  to  be  paid  for  in  the  eight  per  cent  pre- 
ferred stock  of  the  said  Chesapeake  and  Ohio  Railroad 
Company,  at  its  par  value.  The  certificates  of  stock  to 
be  issued  in  three  months  next  ensuing.  The  title  to  the 
land  clear,  and  in  no  way  encumbred,  except  there  are 
some  $300  due,  back  money,  on  the  "Bend  of  Gauley^' 
plantation."  These  are  the  provisions  of  the  contract, 
and  it  is  under  seal.  It  is  not  pretended  that  the  Com- 
pany, or  its  agent,  had  any  previous  notice,  or  knowl- 
edge, of  the  time  or  place  the  valuers  would  proceed 
to  make  the  valuation  or  award  of  valuation  ;  nor  does 
it  appear  that  the  Company  or  its  agent  was  informed  or 
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januMy*Teriu.  ^^^  previous  knowlcdgc  OF  notice,  that  the  valuers  had 
^Dickinsou"^^  would  acccpt  the  trust,  and  make  the  valuation,  or 
RaiirLi  Co.  ^^^^  ^^^  Company  or  its  agent,  was  present  or  had  any 
knowledge  of  the  valuation  being  made  until  long  after  the 
date  of  the  certificate  or  award  of  valuation.  It  is  clear,, 
to  my  mind,  from  the  provisions  of  the  contract,  that  it 
was  contemplated,  by  the  parties,  that  the  price  or  value 
of  the  land,  to  be  determined  by  the  valuers,  was  the 
money  price  or  value  of  the  land,  and  none  other  ;  else 
why  provide  in  the  contract  that  when  the  price  or  value 
was  ascertained  it  should  be  paid  in  the  eight  per  cent, 
preferred  stock  of  the  Company  at  their  par  value.  If 
the  value  of  the  land  is  appreciated  because  to  be  paid 
for  in  supposed  depreciated  railroad  stock,  then  the  sale 
is  not  for  the  value,  in  money,  to  be  paid  in  railroad 
stock  at  its  par  value,  but  for  the  value  in  depreciated 
stock.  In  other  words,  in  that  case,  dollars  in  money  are 
not  the  standard  of  the  valuation,  but  dollars  in  the  de- 
preciated stock.  The  deposition  of  each  of  the  valuers 
ha«  been  taken,  and  from  their  depositions  it  is  clear 
that  they  did  not  pretend  or  intend  to  ascertain  or  fix 
the  value  of  the  land  in  money,  and  that  the  $16.50, 
stated  in  their  certificate  or  award  as  the  value  per  acre 
of  the  land,  is  not  their  judgment  or  determination  of 
the  money  value  per  acre,  and  was  not  so  intended,  but 
their  determination  of  the  value  in  dollars  in  supposed 
depreciated  railroad  stock,  depreciating  the  stock,  in 
fact,  at  from  one  to  two-thirds.  Joseph  Copenhaver,  in 
his  deposition,  says  that  he  did  not  examine  the  land 
with  a  view  to  form  a  valuation,  and  that  he  cannot  say 
that  he  had  such  sufficient  knowledge  of  the  land  as  to 
enable  him  to  value  it  correctly;  that  they  valued  the 
land  in  reference  to  the  money  a  good  ways  off,  and  a 
long  time,  and  a  good  deal  of  trouble  to  get  it ;  that  he, 
or  they,  put  the  price  higher,  because  the  pay  was  slow 
and  a  good  ways  off;  that  he  could  not  value  the  land  at 
more  than  $5  per  acre  in  cash,  and  at  about  $6  per  acre 
in  money,  to  be  paid  at  six,  twelve  and  eighteen  months  ; 
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that  in  valuing  the  lands  at  $16.50  per  acre,  he  regarded  j^nJ^^^I^^^ 
it  as  very  uncertain  about  Rucker  getting  his  pay  ;  that  wckiM^^ 
he  might  never  get  it ;  that  the  land  was  to  be  paid  for  Raiirokd  co. 
in  stock  which  he  regarded  as  worthless — hence  he 
valued  the  land  so  high  ;  that  he  is  forty  years  old,  and 
has  lived  about  thirty-five  years  in  the  immediate  vicinity 
of  the  land  ;  that  he  cannot  say  how  often  he  had  been 
on  the  land,  but  had  been  over  it  many  times;  had  trav- 
eled over  more  of  the  land  the  winter  prior  to  the 
taking  of  his  deposition  than  he  had  before ;  that  he 
had  heard  the  land  included  the  river  cliffs  all  around 
from  the  Copenhaver  branch  to  the  lower  end  of  the 
Nutter  place,  and  some  half  of  the  river  bed ;  did  not 
know  for  certain  that  it  included  the  river  bed.  His 
deposition  was  taken  the  25th  of  March,  1872.  Grose, 
in  his  deposition,  when  asked,  "Did  you  examine  said 
farm  in  reference  to  the  various  provisions  of  said 
contract,  so  as  to  fix  a  fair  value  upon  said  lands  in 
money  ?"  answered,  "I  read  the  contract ;  did  not  go 
over  the  land,  but  had  a  general  knowledge  of  the  land 
sufficient,  as  I  thought,  to  fix  the  valuation  of  it."  He 
says  that  in  fixing  the  valuation,  as  well  as  he  recollects, 
they  took  into  consideration  the  probable  value  of  the 
Railroad  stock ;  from  the  best  information  they  had 
they  valued  the  land  in  reference  to  the  stock,  as  well 
as  money ;  that  he  had  some  knowledge  of  railroad 
stock ;  gathered  it  from  railroad  meetings,  from  speeches 
by  Shannahan,  Paxton  and  Walker :  perhaps  he  had  in- 
formation from  other  sources ;  that  he  valued  the  land 
in  reference  to  money  and  railroad  stock ;  that  if  the 
"Bend  of  Grauley"  was  his  he  would  not  take  less  than  $10 
per  acre  for  it ;  he  paid  for  his  lands,  which  adjoin,  from 
$13  to  $15  per  acre ;  there  is  not  as  much  rough  land  on 
his,  but  some  conveniences  on  the  "Bend  of  Gauley"  farm 
which  are  not  on  his ;  bought  his  land  in  a  lump  and  not 
by  the  acre ;  he  is  not  positive  that  in  estimating  the 
"Bend  of  Gauley"  farm  they  took  into  the  estimate  the 
cliffs  and  bed  of  Grauley,  but  thinks  they  did ;  he   does 
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janwljy  Xirni.^^*'  ^now  how  many  acres  were  embraced  in  the  cHfife 
DickiMon  ^"^  '^^  ^^  Gauley ;  never  was  along  when  a  sur- 
BaUPMdCo  vey  was  made;  that  he  does  not  regard  the  whole 
tract,  as  Avorth  in  money  or  its  equivalent,  $16,50 
per  acre ;  he  does  not  recollect  what  value  he  placed 
upon  the  eight  per  cent,  preferred  stock  of  the  Chesa- 
peake and  Ohio  Railroad  Company  at  the  time  they 
valued  the  land ;  that  they  considered  the  stock  as 
worth  something,  but  did  not  think  it  worth  dollar  for  dol- 
lar ;  don't  recollect  what  they  put  it  at ;  they  were  influ- 
enced, some,  by  the  fact  that  the  land  w*as  to  be  paid  for 
in  the  stock  of  the  Railroad  Company,  and  would  not  have 
put  the  land  as  high,  if  paid  for  in  cash  ;  that  he  could 
not  say  that  the  description  of  the  land  as  contained  in  the 
contract  was  correct ;  he  did  not  survey  the  land  or  count 
the  trees  ;  he  supposed  it  was  correct ;  he  did  not  examine 
how  much  was  in  clover  and  timothy,  but  knew  a  good 
deal  was  in ;  that  Rucker  was  constantly  sowing  grass 
seeds ;  and  they  did  value  the  land  on  the  supposition 
that  the  description  of  the  land  in  the  contract  was  cor- 
rect ;  the  certificate  as  to  the  valuation  looks  like  the 
handwriting  of  Rucker;  that  he  is  nearly  forty  years 
old,  and  has  been  more  or  less  acquainted  with  the  land 
since  he  was  a  little  boy ;  clover  and  other  grasses  freeze 
out  of  the  ground  in  a  few  years  in  that  region  of  coun- 
try ;  he  regards  the  Gauley  farm  as  worth  at  least  $10 
per  acre  in  cash,  perhaps  more.  George  Brown,  in  his 
deposition,  says  that,  in  valuing  the  land,  they  had  both 
money  and  railroad  stock  in  view ;  that  he  regarded  the 
Grauley  farm  as  worth  about  ten  or  eleven  dollars  per 
acre  in  cash,  according  to  the  way  lands  around  it  are 
valued ;  in  valuing  the  land,  the  river  clifls .  and  the 
river  bed  were  spoken  of;  the  contract  was  read  in  his 
presence,  and  he  thought  the  description  correct ;  he  did 
not  go  upon  the  farm  and  examine  it  carefully  before 
they  valued  it ;  he  was  over  the  farm  a  good  deal  before 
that  time ;  was  acquainted  with  the  land  nearly  all  his 
life,   and   is    now   forty-six  years  old.     Rucker  admits 
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before  the  commissioner  that  he  wrote  the  certificate  j^„J[JJ.^^^^ 
of  valuation.  The  Company  examined  eight  other  wit-  Dickinson — 
nesses,  as  to  the  money  value,  per  acre,  of  this  land,  r^hi^co. 
and  some  of  them  fixed  the  value  at  over  $5  per  acre,  and 
most  of  them  under  that  amount.  Some  of  these  wit- 
nesses sold  parts  of  the  land  to  Rucker.  Rucker  also  ex- 
amined several  witnesses  on  the  same  subject.  The  con- 
tract containing  the  description  of  the  land  was  written 
by  Rucker,  and  it  appears  from  the  evidence  of  Grose, 
one  of  the  valuers,  that  the  valuers,  in  making  such  val- 
uation as  they  did,  made  it  on  the  supposition  that  the  de- 
scription of  the  land,  as  contained  in  the  contract,  was 
correct.  They  did  not  acquire  such  knowledge  by  ex- 
amination of  the  tract  and  its  boundaries,  with  reference 
to  its  value  per  acre,  as  would  enable  them  to  approxi- 
mate a  correct  judgment  upon  the  subject.  They  seem 
to  have  received  and  took  the  description  of  the  land, 
title  and  improvements,  Ac,  as  stated  in  the  contract, 
as  being  correct,  without  having  satisfied  themselves 
of  its  correctness  by  examination  or  view  of  any  descrip- 
tion after  the  date  of  the  contract,  or  examination  of  the 
lands  and  improvements,  &c.,  thereon,  with  reference  to 
ascertaining  or  fixing  the  value  per  acre,  prior  to  the 
date  of  the  contract.  I  think  it  is  manifest  that  they 
took  it  for  granted,  in  making  uj)  their  award,  that  the  de- 
scription of  the  land,  improvements  thereon  and  the  title 
thereto,  as  contained  in  the  contract,  was  true,  as  in  the 
contract  stated,  and  that  they,  in  determining  the  value, 
did  take  that  description  as  true,  and  that  it  influenced 
them  in  making  their  award.  And  this,  too,  in  the  ab- 
sence of  the  Company,  or  its  agent,  and  without  any  ef- 
fort to  obtain  other  information  on  the  subject.  It  fol- 
lows that  if  they  fixed,  or  were  influenced  in  fixing,  the 
valuation  upon  the  hypothesis  that  the  written  descrip- 
tion in  the  contract  was  correct,  and  the  "description'^ 
itself  is  materially  false  or  untrue,  that  the  valuation  is 
also  necessarily  false  and  incorrect.     I  think  it   clear 

from  the  evidence  that  the  description  of  the    land,  im- 
54 
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janimry'Teriu.P'*^^^"^^"*^^^  ^^'f  Contained  in  the  contract,  did  influence 
Dickinson"*'^^  valucrs  in  fixing  the  value  of  the  land  in  their  awards 

Railroad  Co.  After  a  carcful  examination  of  the  description  of  the 
land,  the  title  thereto  and  the  improvements  thereon,  &c.^ 
as  contained  in  the  contract,  the  descriptions  and  exhib- 
its filed  in  the  cause,  and  the  whole  case,  it  seems  to 
me  that  some  of  the  material  representations  made  by 
Rucker  to  the  Company  and  its  agent,  in  the  description 
of  the  "Bend  of  Grauley  farm,'*  the  title,  improvements 
thereon,  &c.,  as  contained  in  the  contract,  which  was 
written  by  Rucker,  are  misrepresentations,  and  were  not 
true  at  the  date  of  the  contract,  and  that  they  were  ma- 
terially false  and  untrue  at  the  date  of  the  said  contract, 
and  that  such  misrepresentations,  so  made,  were  each,  under 
such  circumstances,  as  in  law,  to  constitute  a  positive 
fraud  in  Rucker  as  against  the  Railroad  Company ;  that 
such  material  misrepresentations  of  the  land,  the  title 
thereto,  and  the  improvements,  &c.  thereon,  did  materi- 
ally influence  and  induce  the  Company  and  its 
agent  to  make  the  contract  of  purchase  of  the  "Bend  of 
Gauley  farm,'^  and  did  influence  the  valuers  appointed  to 
value  the  land,  in  fixing  the  value  thereof,  in  their  award  ; 
the  misrepresentations,  as  made,  not  only  affect  the  con- 
tract with  fraud,  but  also,  under  the  circumstances,  en- 
ters into  and  taint  the  award  of  valuation  with  the  fraud. 
In  construing  this  contract,  the  description  of  the  land, 
title,  &c.,  being  contained  in  it,  as  made  by  Rucker  to 
the  Company  and  its  agent,  must  be  considered  as  a  part  of 
the  contract,  and  of  the  consideration  which  induced  the 
Company  and  its  agent  to  make  it.  The  contract,  as 
written  by  Rucker,  in  contemplation  of  law  for  him,  un- 
dertakes that  the  title  and  description  of  the  land  are  as 
in  the  contract  described.  The  description  was  inserted 
by  him  for  some  purpose,  and  Alderson,  the  agent,  in  his 
deposition  says,  that  at  the  time  he  signed  the  contract 
he  did  not  know,  that  the  representations  contained  in 
the  contract,  and  the  description  as  given  of  each  tract 
were  true  ;  that  he  signed  the  contract  on  the   represen- 
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tation  of  Rucker,  Avho  prepared  it  ;  that  some  of  thej^^^^JJ'^-^^^, 
facts  he  knew  to  be  true  in  relation  to  the  "Bend  of  Dicii^i^^ 
Gauley*' tract ;  he  knew  there  were  two  very  comforta-  luiiridCo. 
ble  log  houses  on  the  farm,  and  also  a  new  building 
erected,  but  not  completed  ;  he  knew  that  a  considerable 
quantity  of  land  was  cleared ;  did  not  know  the  amount 
of  acres  cleared,  and  knew  a  number  of  fruit  trees  to  be  on 
the  farm  ;  did  not  know  the  number  of  fruit  trees ;  he  knew 
that  there  was  a  good  deal  of  valuable  timber  on  the 
land ;  he  knew  that  there  was  a  good  deal  of  fencing 
and  some  portion  in  grass.  He  further  says,  in  a  previ- 
ous part  of  his  deposition,  that  he  did  not,  before  sign- 
ing the  contract,  as  agent  of  the  Company,  go  upon  all 
the  land,  mentioned  in  the  contract,  and  carefully  exam- 
ine the  same ;  that  he  had  been  over  a  portion  of  the  "Bend 
ofGauley'*  tract,  called  the  Nathaniel  Foster  tract,  but  he 
did  not  know  the  character,  quality,  quantity  and  condi- 
tion of  each  and  all  the  tracts  so  sufficiently  as  would 
enable  him  to  fix  a  fair  cash  value  upon  each  tract,  and 
therefore  Rucker  and  he  entered  into  the  written  agree- 
ment dated  the. 20th  of  June,  1868,  leaving  the  valuation 
of  the  whole  of  the  "Bend  of  Gauley^'  tract  to  Samuel 
J.  Grose,  George  Brown  and  Joseph  Copenhaver,  who 
lived  in  the  immediate  neighborhood  of  the  land,  whom 
he  regarded  as  honorable  men,  and  being  well  acquaint- 
ed with  the  tract  he  thought  them  better  judges  of  the 
value  of  the  land  than  he.  The  substance  of  the  evi- 
dence of  Alderson,  the  agent,  upon  this  point  is,  that  he 
did  not  know  the  character,  quality,  quantity,  and  con- 
dition of  each  and  all  of  the  tracts  composing  the  "Bend 
of  Grauley"  tract ;  that  he  had  been  over  one  of  the 
tracts  ;  that  he  signed  the  contract  on  the  faith  of  the  rep- 
resentations of  Rucker.  The  evidence  of  Alderson  is 
not  impeached  in  any  wise.  Rucker,  it  appears,  was  at 
and  before  the  date  of  the  contract  well  acquainted  with 
the  "Bend  of  Gauley''  land. 

It  does  not   distinctly  appear   whether   Rucker   was 
present  with  the  valuers  during  their  consultation,  but  I 
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januury*Terin.^^^^^  that  he  was  With  them  or  some  of  them,  and  knew 
"their  determination  before  the  certificate  or  award  was 
signed,  from  the  fact  that  he  wrote  it.  He  must  have 
produced  or  furnished  the  contract  to  the  valuers  as  the 
certificate  or  award  purports  to  be  written  on  the  back 
thereof,  and  one  of  the  valuers  says  he  read  it,  and  an- 
other that  he  heard  it  read.  It  is  not  common  for  one 
of  the  parties  to  a  reference  to  write  the  award  of  the 
arbitrators.  It  does  not  distinctly  appear  whether  Ruck- 
er  wrote  the  certificate,  or  award,  at  his  own  instance,  or 
at  the  request  of  the  valuers,  but,  it  fully  appears  that 
he  prepared  it,  and  certainly  wrote  it,  strongly  in  his 
own  interest.  The  award  is  couched  in  such  language 
as  makes  the  arbitrators  certify  prima  facie  to  two  ma- 
terial points  or  facts  therein  erroneously  stated  to-wit : 

Firsty  that  they  had  carefiilly  examined  Dr.  Wm.  P. 
Rucker's  "Bend  of  Gauley"  plantation,  in  accordance  with 
the  provisions  of  the  agreement  referring  the  matter  to 
them,  when  from  their  evidence  they  had  made  no  ex- 
amination of  the  plantation  afler  the  contract ;  and, 

Second,  that  the  tract  of  land  is  worth  $16.50  per 
acre,  when,  according  to  their  evidence,  they  did  not  de- 
termine the  cash  or  money  value  of  the  land,  but  deter- 
mined as  I  have  before  stated.  It  would  be  difficult  to 
construe  the  certificate  or  award  upon  its  face  otherwise, 
than  that  the  valuers  had  carefully  examined  the  land 
after  the  matter  had  been  referred  to  them,  by  the  con- 
tract or  agreement,  and  had  determined  the  land  to  be 
worth  $16.50  per  acre,  in  money.  Whether  the  award 
was  written  in  the  language  it  is,  by  mere  accident  or 
for  a  fraudulent  purpose,  it  was  certainly  deceptive  upon 
its  face  and  tended  strongly  to  mislead  and  deceive  the 
Company  or  its  agent.  Alderson  seems  to  have  known 
the  arbitrators,  and  to  have  reposed  confidence  in  them, 
and  it  was  not  unlikely  that  he  might  accept  the  award 
lis  true  and  fair  for  the  Company,  as  its  agent,  without 
.suspecting  any  wrong  or  fraud. 

It  does  not  appear,  by  evidence  other  than  the  valuers 
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what  was   the  money   value  of  the  8  per   cent  preferred  januiJJ.'*Tenii. 
stock  of  the   Company;  whether  it  was  below  or  above     i>ickin8on 
par ;  nor  does  it  appear   by  the  evidence   of  the  valuers  juiirJid  co. 
that  they  had  any  accurate  or  sufficient  knowledge  of  the 
feet  or  evidence  before  them  to  establish  the  fact.     They 
acted  upon  the   hypothesis   that  it   was  not   worth   in 
money  its  par  value,  but  how   much  they  considered   its 
money  value,   below  par,  they  do  not  state,   but  we  are 
left  to  infer  from  their  statements  as  to  the  cash  value  of 
the  land. 

The  certificate  of  valuation  can  not  be  considered  as 
more  solemn,  more  conclusive,  or  binding  upon  the  par- 
ties, than  an  ordinary  award.  It  is  but  an  award,  and 
the  referees  cannot,  upon  principle,  be  considered  other- 
wise than  as  arbitrators.  Chancellor  Kent,  in  his  very 
lucid  and  able  opinion  in  the  case  of  UnderhUl  v.  Van 
CorUandty  2  Johns.,  Ch.  (N.  Y.)  339,  holds  and  treats  such  a 
reference  as  a  submission  to  arbitration,  and  the  determi- 
nation or  decision  as  an  award.  In  further  considering 
this  subject  I  shall  treat  and  consider  the  valuers  as  ar- 
bitrators and  their  certificate  as  an  award.  "The  decis- 
ion by  arbitration  is  the  decision  of  a  tribunal  of  the 
party's  own  choice  and  election.  It  is  a  popular,  cheap, 
convenient  and  domestic  mode  of  trial,  which  the  courts 
have  always  regarded  with  liberal  indulgence ;  they  have 
never  exacted  from  these  unlettered  tribunals,  this  rudi- 
cum  forum,  the  observance  of  techninal  rule  and  formality. 
They  have  only  looked  to  see  if  the  proceedings  were 
honestly  and  fairly  conductied,  and  if  that  appeared  to  be 
the  case,  they  have  uniformly  and  universally  refused  to 
interfere  with  the  judgment  of  the  arbitrators.^'  See 
opinion  of  chancellor  Kent  in  same  case*  While  this  is 
true,  courts,  especially  courts  of  equity,  it  is  well  settled, 
will  in  proper  cases  look  into  and  examine  the  proceed- 
ings of  arbitrators  to  a  certain  extent  and  if  it  is  found 
in  conformity  with  the  established  rules,  that  in  any 
given  case  the  arbitrators  have  been  guilty  of  corruption 
or  fraud,  partiality,  misconduct  or  gross  or  palpable  mis- 
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janua?y*Tenii.^^^>  ^^  exccss  of  powcr,  in  making  their  award,  the  court 
Dickinson  ^^*'^  ®^*  ^^  ^^^^9  ^^^  declare  it  null  and  void.  See  same 
Railroad  Co.  Opinion,  and  the  numerous  English  and  American  decis- 
ions there  cited.  1  Wash.  156,  193;  1  H.  &  M.,  67; 
2  H.  &  M.,  408;  2  Munf.,  8;  5  Munf.,  10;  6  Rand., 
529 ;  3  Rand,  2 ;  Caldwell  on  Arbitration,  158,  159  and 
note  1.  In  the  case  of  Lee  v.  Paiillo,  4  Leigh.  436, 
an  award  was  set  aside  on  the  ground  of  circumstances 
in  the  conduct  of  the  arbitrators  amounting  to  misbe- 
haviour, though  not  to  corruption,  and  resulting  in  injus- 
tice to  one  of  the  parties. 

It  is  settled,  by  the  authorities,  that  a  court  of  equity 
will,  and  should,  set  aside  and  annul  an  award  for  fraud 
or  imposition  on  the  part  of  the  party  attempting  to  set 
up  an  award,  by  means  of  which  the  arbitrators  were  de- 
ceived. In  such  case,  the  result  is  not  the  deliberate  and 
fair  judgment  of  the  judges  chosen  by  the  parties.  It 
may  be  a  true  judgment,  upon  a  case  falsely  imposed  on 
them  by  the  fraud  or  imposition  of  the  party*  See  ease 
of  The  Boston  Water  Power  Co.,  v.  Gray,  6  Metcalf, 
(Mass.,)  131,  and  the  case  of  Underhill  v.  Van  CorUandiy 
2  Johns.  Ch.,  (N.  Y.,)  339;  Caldwell  on  Arbitration, 
170,  171,  172,  and  cases  there  cited. 

A  party  to  an  award  cannot  come  to  have  it  set  aside 
upon  the  simple  ground  of  an  erroneous  judgment, — 
there  must  be  something  more — ^such  as  above  stated. 
Caldwell  on  Arbitration,  158,  159,  and  the  numerous 
cases  cited  in  note  one,  and  the  cases  hereinbefore  cited. 
In  the  case  of  Jenkins  v.  Liston,  13  Gratt.,  535,  it  was 
held,  that  "arbitrators  having  received  a  paper,  without 
the  knowledge  or  consent  of  one  of  the  parties  to  the 
arbitration,  though  they  say  that  their  opinions  were 
formed  before  it  was  received,  their  award  is  void." 

There  seems  to  be  some  difference  of  opinion  as  to 
whether  a  court  of  equity  will,  or  ought  to  regard  the 
proceeding  by  arbitrators,  to  consider  a  matter  referred 
to  them,  and  making  an  award  thereon  in  the  absence  of 
a  party,  and  without  notice  to  such  party  of  the  time  or 
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place  of  their  acting,  as  being  such  misconduct  in  the  j,„ J|JJ.^-^^^ 
arbitrators,  or  sufficient  cause  to  authorize  or  require  the  j^^^^^^^ 
court  to  set  aside  an  award.  This  question  has  not  been  ^^^^0 
fully  determined  by  the  Supreme  Court  of  Appeals  of 
Virginia,  or  of  this  State,  so  far  as  I  am  aware.  In  the 
ease  of  Miller  v,  Kennedy,  3  Rand.,  2,  which  was  an  ac- 
tion at  law,  it  was  held,  that  "It  is  not  universally  true, 
that  notice  should  be  given  of  the  time  and  place  of  mak- 
ing an  award.  But,  if  notice  be  necessary,  the  defend- 
ant cannot  avail  himself  of  the  want  of  it,  where  the 
submission  has  been  by  the.TTiere  act  of  the  parties,  nor  of 
corruption  or  partiality  in  the  arbitrator,  nor  of  any  other 
extrinsic  circumstance  whatever,  in  an  action  on  the 
award,  or  on  a  submission  bond ;  but  his  only  redress  is 
in  a  court  of  equity.  Aliter  if  the  submission  be  by 
order  of  conrtJ'  Judge  Cabell,  who  delivered  the  opin- 
ion of  the  court,  in  that  case,  says :  "It  is  highly  proba- 
ble that  justice  would  require,  in  most  cases,  that  such 
notice  should  be  given.  But  there  are  many  cases  in 
which  it  would  not  be  necessary.  The  case  may  be  one 
not  depending  on  evidence ;  or  all  the  facts  may  have 
been  agreed,  and  made  known  to  the  arbitrators.''  The 
only  question  before  the  court  was,  whether  the  want  of 
notice  to  the  defendant  from  the  arbitrator,  of  the  time 
and  place  for  examining  the  matters  submitted  for  the 
decision  of  the  arbitrator,  was  a  good  defence  against  an 
award  in  an  action  at  law  founded  thereon,  and  the  court 
held  that  it  was  not;  but  further  held,  that  in  most  eases 
justice  would  require  that  such  notice  should  be  given, 
and,  that  want  of  notice,  even  if  that  were  a  case  re- 
quiring notice,  could  not  be  taken  advantage  of  in  that 
action,  but  that  the  proper  remedy  was,  as  in  cases  of 
-corruption  or  partiality  in  the  arbitrators,  in  a  court  of 
equity.  In  the  caseot  McCormickv.  Blackford,  4  Graft ., 
133,  it  was  held,  that,  "It  is  misbehavior,  in  arbitrators, 
1o  meet  and  make  their  award  in  the  presence  of  one  of 
the  parties,  and  in  the  absence  of  the  other,  who  wished 
lo  introduce  other  evidence  before  them,  and  without 
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jftnuaryVenn."^^^^^  ^^  him/'  Caldwell  on  Arbitration,  118,  says  :  *'It 
DickiiiBon  ^^^  ^^^^  ^^^}  ^^^^  ^*  '®  ^^*  necessary  that  express  notice 
BaiiroidCo.  should  be  givcn  by  the  arbitrators  when  they  intend  to 
meet,  the  parties  being  bound  to  take  notice ;  but  this 
seems  most  unreasonable,  and  there  is  no  doubt  but  that 
an  award,  made  without  due  notice,  given  to  the  pairties, 
would,  at  the  present  day,  be  set  aside." — Kyd  on  Awards^ 
95,  96,  101.  In  the  case  of  Rlgden  v,  Martin,  6  Harris 
&  Johnson,  (Md.,)  403,  upon  a  motion  to  set  aside  an 
award  on  the  ground  that  notice  of  the  time  and  place 
of  meeting  had  not  been  given  to  the  parties,  the  court 
saM  :  "That  the  parties  ought  to  have  notice  of  the  time 
of  meeting,  is  a  position  so  strongly  supported  by  com- 
mon justice,  that  it  would  seem  not  to  require  the  aid  of 
authorities.  Every  man  ought  to  have  an  opportunity 
afforded  him  to  be  heard  in  defence  of  his  rights ;  and 
it  is  with  surprise,  we  find  in  one  case.  Lord  Hardwicke 
is  made  to  say,  notice  is  not  necessary.  This  opinion^ 
however,  is  overruled  by  many  authorities."  See,  also, 
Falconer  v.  Montgomery,  4  Dallas,  (Penn.,)  232,  in  which 
the  same  principle  is  held.  In  the  case  of  Lxiiz  t?.  Lin- 
(hicuniy  8  Peters,  (Sup.  Ct.  U.  S.,)  178,  Justice  Story  said, 
"Without  question,  due  notice  should  be  given  to  the 
parties,  of  the  time  and  place  of  hearing  the  cause  ;  and, 
if  the  award  was  made  without  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be  set  aside." 
In  Peters  v.  Newkirk,  6  Cowen,  (N.  Y.,)  103,  the  court 
declared  that  the  light  to  notice  was  implied  in  ihe  agree- 
ment to  submit.  In  the  case  of  Elmendorf  v.  Harris,  23 
Wendell,  (N.  Y.,)  628,  it  was  held  to  be  a  fundamental 
rule  of  construction,  in  reference  to  every  transaction  in 
the  nature  of  a  judicial  proceeding,  that  the  contract  of 
submission  necessarily  implies  that  the  arbitrator  is  not 
authorized  or  empowered  to  decide  the  question  in  con- 
troversy, without  giving  the  parties  an  opportunity  to 
be  heard  in  relation  thereto;  unless  by  the  terms  of  the 
submission,  the  right  of  the  party  to  be  heard  before  the 
arbitrator  is  waived  ;  and  that  therefore  an  award  made 
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without  notice^  is  void.     See,  also,  Crowell  v.  DaviSy  12  januw/"Terin. 
Metcalf,  (Mass.,)  293 ;  Rivers  v.  Wcdker,  1  Dallas,  (Penn.,)    Dieninaoa 
81.     In  the  case  oi  Peters  v.  Newkirky  6  Cowen,  (N.  Y.,).  Raiir^dCo. 
103,  it  was  held,  that  where  the  only  question  submitted 
to  arbitration  was  the  appraisement  or  valuation  of  prop- 
erty, the  parties  have  a  right  to  notice. 

From  the  weight  of  authority  upon  the  subject,  and 
from  such  reflection  as  I  have  been  able  to  exercise,  my 
mind  has  been  brought  to  the  conclusion,  that  sound 
principles,  justice,  and  a  due  regard  for  the  proper  ad- 
ministration thereof  among  men,  by  arbitration,  require 
ordinarily,  though,  perhaps  not,  universally,  in  equity, 
that  an  award  made  by  arbitrators  in  the  absence  of  par- 
ties to  the  submission,  who  are  materially  interested,  up- 
on matters  submitted  for  their  determination,  without 
previous  notice  to  such  parties,  or  their  authorized 
agents  or  attorneys,  of  the  time  and  place  of  meeting,  may 
be  set  aside  in  equity,  ordinarily,  if  objected  to  by  a  par- 
ty to  the  submission,  materially  interested,  not  having 
such  notice  and  being  absent,  provided,  such  party  has 
not  dispensed  with  or  waived  notice  or  the  like. 

It  is  argued,  however,  that  the  persons  chosen  in  the 
case  were  the  agents  of  the  parties,  and  their  acts  under 
the  submission  are  binding  upon  them  without  notice. 
I  cannot  regard  them  as  simple  agents  of  the  parties. 
They  were  chosen,  not  as  agents,  but  as  men,  indifferent 
between  the  parties,  to  judge  and  decide  fairly,  justly 
and  impartially  upon  the  matter  submitted  to  them. 
Each  party  was  entitled  to  be  heard  by  and  before  the 
arbitrators  upon  every  point  involved  in  the  case,  or 
which  might  or  did  enter  into  their  consideration  beforo- 
or  at  the  time  of  their  decision.  How  can  parties  ob- 
tain a  hearing  if,  they  claim  one,  before  arbitrators,  unless 
they  are  notified  of  the  time  and  place  when  they  may 
be  heard  by  them  ?  When  a  question  is  submitted  to 
arbitration,  the  arbitrators  selected  are  the  court  appoint- 
ed by  the  parties  for  the  purpose  of  determining  the 
55 
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jauuary^Torm.  question  between  them ;  they  constitute  the  court ;  but 
pjjjjj^^thetime  and  plaoe  of  their  meeting  to  hear  and  deter- 
Railroad  Co.  ^^^^^  the  case  is  not  fixed  by  law,  and  if  they  arc  not 
fixed  in  the  submission,  unless  the  arbitrators  fix  them, 
and  the  parties  have  notice  thereof,  they  have  no  assur- 
ance whatever  of  being  heard  in  any  case,  or  that  their 
cause,  rights  or  interest  will  receive  due  or  just  examina- 
tion and  consideration  or  decision  at  the  hands  of  the 
arbitrators.  One  party  ))eing  more  officious  or  favored 
than  the  other,  might  learn  the  time  and  place  of  meet- 
ing, while  the  other  did  not,  and  attend,  and  with  ex 
parte  evidence,  or  otherwise,  gain  an  undue  advantage 
with  the  arbitrators ;  while  if  the  opposite  party  were 
present,  it  might,  and  would,  most  probably,  be  otherwise 
The  encouragement  of  arbitration  among  the  people  I 
think  clearly  demands  adherence,  generally,  to  the  rule  I 
have  announced  upon  that  subject,  and  justice  certainly 
demands  it. 

The  award  in  this  case,  is  obnoxious  to  the  following  ob- 
jections. First,  The  award  was  made  in  the  absence  of 
the  appellant,  its  agent  or  attorney,  and  without  notice 
to  it,  its  agent  or  attorney  of  the  time  and  place  of  the 
meeting  of  the  arbitrators  to  consider  and  award  upon 
the  subject  referred  to  them  for  determination.  It  not 
appearing  that  the  appellant,  its  agent  or  attorney,  dis- 
pensed with  or  waived  notice  or  the  like.  Second.  The 
description  of  the  land,  &c.,  contained  in  the  contract, 
which  was  made  by  Rucker  and  is  a  part  of  the  contract, 
was  before  the  arbitrators,  and  the  description  being  fiilse 
and  fraudulent  in  material  particulars  and  the  arbitrators 
in  making  their  award  in  the  absence  of  the  Company, 
its  agent  or  attorney,  having  acted  upon  the  description 
as  being  true,  and  were  evidently  influenced  thereby  in 
making  their  award.  The  award  must  therefore  be  re- 
garded as  having  been  procured  by  fraud  and  imposition 
and  for  that  reason  is  not  valid  or  binding  upon  the 
Company.     Third.  Though  the  simple  fact  that  Rucker 
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(one  of  the  parties)  wrote  the  award  in  the  absence  of  the  jao„ary^Term 
Company,  its  agent  or  attorney,  may  not,  of  itself,  be  suf- 
ficient to  make  it  invalid,  still,  it  may  be  considered  un- 
explained, as  affording  just  ground  for  suspicion,  and 
criticism.  But  Rucker  having  written  the  award,  and 
so  wrote  it,  as  that  it  is  materially  erroneous  and  decep- 
tive in  his  favor,  for  the  arbitrators  to  sign,  and  they  did 
sign  it  as  written,  the  award  may  be  held  invalid  in  a 
court  of  equity  under  the  circumstances,  appearing  in  this 
case.  Fourth,  When  the  value  of  property  in  money  is 
referred  to  arbitrators  and  they  fairly  execute  the  sub- 
mission, generally,  the  award  can  not  be  set  aside  or  de- 
termined to  be  invalid,  upon  the  ground  that  the  valua- 
tion is  exorbitant — To  hear  complaints  of  this  description 
against  awards  would  amount  to  allowing  an  appeal  to 
court  from  the  fair  and  honest  judgment  of  the  arbitrators 
upon  the  question  referred  and  would  defeat  the  obvious 
purpose  of  the  submissfion  ;  but  where  the  arbitrators  fail 
to  determine  the  value  in  money,  according  to  the  sub- 
mission, but  in  fact  determine  the  value  in  something 
else,  which,  from  the  face  of  the  award,  appears  to  be  the 
money  value,  but  was  clearly  not  so  intended  by  the  ar- 
bitrators, it  is,  and  properly  should  be,  otherwise.  I  don't 
i;egard  it  as  material,  under  the  circumstances,  to  deter- 
mine whether  the  arbitrators  were  guilty  of  misconduct 
in  making  an  award  without  knowing  the  boundaries  of 
the  land  or  without  having  examined  the  land  after  the 
question  of  value  was  submitted  to  them. 

I  think  the  court  below  properly  disregarded  the 
award  of  the  surveyor  as  to  the  quantity  of  acres  in  the 
"Bend  of  Gauley''  tract,  for  the  reason  that  his  determi- 
nation of  quantity  was  not  derived  from  actual  survey  made 
from  the  title' papers,  but  from  calculations  made  from 
data  not  altogether  obtained  from  the  title  papers,  but  in 
part  at  least  from  instructions  given  by  Rucker,  some  of 
which  the  surveyor  says  he  did  not  know  to  be  correct 
and  some  were  not  correct.  For  instance  the  surveyor 
says  that  he  included  in  his  estimate  one  half  of  the  bed 
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janiwn?Tenii.  ofGaulcy  viver,  being  about  eight  poles,  for  a  distance  of 
Dickinim  eight  hundred  and  sixty  poles,  and  this  he  did  by  the 
RaiiroHd  Co.  direction  of  Rucker,  when  he  says  the  title  papers  as  he 
thinks,  do  not  include  the  half  of  Grauley  river.  The 
surveyor  does  not  seem  to  have  run  more  than  one  line 
and  he  commenced  to  run  and  ended  that,  not  by  title 
papers  before  him,  but  by  and  according  to  the  directions 
of  Rucker.  And  I  think  the  court  was  right  in  disre- 
garding the  award  of  the  surveyor  in  this  case  under  the 
circumstances  and  for  other  reasons,  such  as  the  want  of 
notice  to  the  appellant  or  its  agent,  of  the  time  and 
place  of  making  the  survey,  &c.,  the  appellant  not  being 
present  by  agent  or  otherwise,  and  not  having  dispensed 
with  or   waived  notice. 

The  description  of  the  two  hundred  and  fifty  acre  tract 
on  the  waters  of  Buck's  garden,  Ac,  in  the  contract  men- 
tioned, is  a  misrepresentation  in  material  particulars,  as 
clearly  appears  from  the  evidence  of  surveyor  Robinson, 
Cowan  and  others.  The  agent  of  the  Company  signed 
the  contract  relying  upon  the  representutions  of  Rucker 
as  before  stated. 

There  is  no  evidence  filed  in  the  cause  tending  to  show 
whether  the  representations  made  of  the  one  hundred 
and  seventy-five  acre  tract  in  Clay  county,  were  true  or 
false. 

Five  hundred  and  sixteen  acres  of  the  the  "Bend  of 
Gauley''  tract  conveyed  to  Rucker  by  David  R.  Hamil- 
ton by  the  deed  made  the  6th  of  August,  1865,  was  at 
the  date  of  the  contract,  and  still  is,  encumbered  with 
the  contingent  dower  interest  of  Hamilton's  wife.  Thi^^ 
encumbrance,  from  the  evidence,  Avas  known  to  Rucker 
at  the  date  of  the  contract.  Still  he  represents,  and  in 
fact  undertake.?,  in  and  by  the  contract,  that  the  title  to 
this  tract  is  clear  and  in  no  way  incumbered.  Rucker 
admits  in  his  answer  that  he  has  but  an  undivided  inter- 
est in  twenty-five  acres  of  the  "Bend  of  Gauley''  tract  but 
does  not  state  the   amount  of  the   interest  nor   in  what 
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])art  of  the  tract  the  twenty-five   acres  is  located.     I  '^^-jg^nuAryTena. 
fer  that  it  is  the  twenty-five  acres,  one  moiety  of  which    ^ekimir>ii 
he  purchased  from   Jacob  Copenhaver.     There   appears  Ran  Ji^^  c». 
in  the  record  a  paper  purporting  on  its  face  to  be  a  deed 
from    Copenhaver  and   wife  to    Rucker  for   one  half  of 
twenty-five  acres.     This,  I  suppose,  is  the  undivided  in- 
terest  which  he  claims  in  the   twenty-five  acres.     This 
paper,  purporting  to  be  a  deed,   is  not  a  deed,   it  has  no 
seal  or  scroll  attached  to  it.     Prait  &   Fox  v.    OemenSy 
4   W.  Va.,   443.     The  certificate   of  acknowledgement 
by  the  wife  is  not  sufficient  to  bar  her  of  dower. 

The  paper  filed  with  the  record  purporting  to  be  a 
deed  from  O.  S.  Jones  and  wife,  dated  5th  of  October, 
1865,  for  thirty  acres  of  land,  is  not  a  deed,  because  not 
made  under  seal.  These  two  deeds  do  not  pass  to  Ruck- 
er the  legal  title,  but  only  an  equitable  title.  The  legal 
title  appears  to  be  outstanding.  The  paper  writing  from 
Jeremiah  Nutter  to  Rucker  for  one  hundred  and  seventy- 
two  acres  of  "Bend  of  Gauley'^  farm  which  was  acknowl- 
edged the  3rd  of  May,  1869,  and  was  admitted  to  record 
May  11th,  1869,  does  not  seem,  from  the  record  before 
me,  to  have  been  acknowledged  according  to  law,  at  least 
as  to  the  wife.  The  certificate  of  acknowledgement  to 
this  deed  is  not  sufficient  to  bar  the  wife  of  dower,  as  it 
is  n()t  substantially  in  conformity  with  the  form  pre- 
scribed by  law.  The  tract  of  one  hundred  and  seventy- 
five  acres  in  Clay  county,  it  appears,  was  sold  by  the 
Sheriff  of  that  county,  in  the  year  1869,  for  the  taxes  of 
1868,  charged  on  the  same,  against  Rucker ;  and  one 
James  M.  Welch,  became  the  purchaser,  at  the  sale,  and 
the  land  not  being  redeemed  within  the  time  prescribed 
by  law,  the  Recorder  of  Clay  county  made  a  deed  to 
the  purchaser  for  the  land  on  the  6th  of  Januarj',  1871. 
The  taxes  for  the  year  1 868  were  charged  againt  Rucker, 
for  this  tract,  and  constituted  a  lien  thereon,  before,  and 
at  the  date  of  the  contract  of  sale,  and  of  the  alleged 
deed  of  Rucker  and  wife.  Rucker  contracted  to  make 
a   deed  of  general   warranty  to  the  Company.     It   Avas 
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jtnualy  Term.  R^cker's  duty  Under  the  state  and  circumstances  of  the 
"  i)i^^~  "case,  to  pay  the  taxes  on  the  land  for  the  year  1868. 
luiiroidCo.  I^  consequence  of  the  tax  not  being  paid,  the  land 
was  sold  therefor,  and  a  deed  was  made  to  the  purchaser 
for  the  purchase  money  in  consequence  of  the  sale  and 
failure  of  Rucker  to  redeem,  after  the  sale.  Such  sale, 
and  failure  to  redeem,  under  the  circumstances  of  this 
whole  case,  the  contract,  fraud,  Ac,  hereinbefore  ascer- 
tained touching  the  contract,  Ac,  must  be  considered  to 
have  been  by  reason  of  the  default  of  Rucker,  and  not 
by  the  default  of  the  Company,  which,  so  &r  as  appears, 
had  no  actual  knowledge  or  notice,  that  the  taxes  for 
said  year  were  unpaid,  or  that  the  sale  for  taxes  was 
made.  Rucker  knowing  of  the  taxes  and  that  they 
were  charged  against  him,  and  that  they  were  his  to  pay, 
or  see  to,  the  Company  not  having  agreed  to  pay  the 
same,  should  have  paid  them  in  proper  time,  and  the 
Company  should  not  be  made  to  suffer  by  reason  of  his 
default,  if  the  land  should  be  lost. 

It  does  not  appear  that  the  Company  ever  took  actual 
possession  of  any  part  of  either  tract  of  land  in  the  con- 
tract mentioned,  or  ever  exercised  any  ownership  or  con- 
trol over  any  or  either  of  them.  By  the  contract  the 
"Bend  of  Gauley''  farm  was  to  remain  in  the  possession 
of  Rucker  until  the  Ist  of  January,  1872.  "Fraud 
avoids  a  contract,  ab  initio,  both  at  law  and  in  equity, 
whether  the  object  be  to  deceive  the  public,  or  one  party 
endeavor  thereby  to  cheat  the  other.  For  the  law  will 
not  sanction  dishonest  views  and  practices,  by  enabling 
an  individual  to  acquire  through  the  medium  of  his  decep- 
tion, any  right  or  interest."  "Fraud  invalidates  every 
transaction,  as  well  at  law  as  in  equity."  Chitty  on  Con- 
tracts, 8  Am.  ed.  586,  and  note  1.  Same  author,  589  says  : 
"But  it  a  party,  for  a  fraudulent  purpose,  states  a  fact 
which  is  untrue,  and  without  knowing  it  to  be  true  and 
he  does  not,  at  the  time,  believe  it  to  be  true,  this  is  both 
a  legal  and  a  moral  fraud.  And  when  the  representa- 
tion, expressly  or  impliedly,  forms  part  of  the  contract 
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between  parties,  it  is  not  essential^  in  order  to  invalidate  jimua^^Tonn. 
the  contract,  that  there  should  have  been  moral  fraud  in  ^j^j^'jji^j^^^ 
making  such  representation."  If,  upon  a  sale,  the  ven-  jf^^n^^  q^ 
dor  makes  material  representations  of  matters  of  fact,  as 
of  his  own  knowledge,  and  they  are  in  fact  untrue,  and 
the  vendee  is  deceived  thereby,  the  sale  will  be  voidable, 
although  the  vendor  did  not  know  whether  they  were 
true  or  not/'  Same  author,  689,  latter  clause  of  note  1 . 
"When  the  party  intentionally,  or  by  design,  misrepre- 
sents a  material  fact,  or  produces  a  false  impression,  in 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to 
obtain  an  undue  advantage  of  him ;  in  every  such  case 
there  is  a  positive  fraud  in  the  truest  sense  of  the  terms. 
There  is  an  evil  act  with  an  evil  intent ;  dolum  malum  ad 
circumveniendum.  And  the  misrepresentation  may  be  as 
well  by  deeds  or  acts  as  by  words ;  by  artifices  to  mislead  as 
well  as  by  positive  assertions."  1  Story.  Eq.;  Juris, 
sec.  192,"  "Whether[the  party,  thus  misrepresenting  a  ma- 
terial fiict,  knew  it  to  be  talse,  or  made  the  assertion  with- 
out knowing  whether  it  were  true  or  false,  is  wholly  im- 
material ;  for  the  affirmation  of  what  one  does  not  know 
or  believe  to  be  true  is  equally,  in  morals  and  law,  as  un- 
justifiable, as  the  affirmation  of  what  is  known  to  be 
positively  false.  And  even  if  the  party  innocently  mis- 
represents a  material  fact  by  mistake,  it  is  equally  con- 
clusive ;  for  it  operates  as  a  surprise  and  imposition  upon 
the  other  party."  1  Story  Eq.  Juris.,  sec.  193.  See 
Crump  V.  United  States  Mining  Company,  7  Gratt.,  352. 
From  the  evidence  and  law  I  feel  compelled  to  regard 
the  contract  in  this  case  as  having  been  procured  by 
Rucker  from  the  agent  of  the  Company,  by  actual  or 
positive  fraud,  and  to  treat  it  accordingly. 

It  is  maintained  however,  by  the  counsel  of  appellees 
ihat  the  Company  by  its  authorized  agent,  John  A.  Hamil- 
ton accepted  the  deed  from  Rucker  and  wife,  long  after 
the  contract,  and  award  were  made,  and  allowed,  and  per- 
mitted the  stock  contracted  for  in  the  contract,  to  be  rep- 
resented at  the  meetings  of  the  stock  holders  without  ob- 
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january^erm  j^^*'^">  ^^^  *^^^  *^^  Company  by  these  acts  recognized 
DTckm^^^^*^^  ratified  the  contract  and  award,  and  waived  all  right 
Railroad  Co.  ^<^  objcct  to  the  enforcement  of  the  same  on  account  of 
fraud  or  misconduct  in  the  arbitrators,  &c.  The  award  of 
the  arbitrators  is  dated  the  6th  day  of  July,  1868  and 
the  survey  the  3rd  day  of  August,  1868,  and  the  deed 
from  Rucker  and  wife  was  acknowledged  by  Mrs.  Rucker 
on  the  1st  day  of  September,  1868,  and  by  Rucker  on 
the  18th  day  of  the  same  month  and  year.  For  some 
cause  this  deed  recites  that  it  is  in  consideration  of  the 
sum  of  $5  only.  No  other  consideration  is  stated  in  the 
deed,  and  no  lien  is  retained  for  any  purpose,  and  no 
mention  made  of  railroad  stock.  On  the  18th  day  of 
September  Rucker  delivered  the  deed  to  John  A.  Hamil- 
ton, as  an  escrow,  to  deliver  to  the  Company  as  his  deed, 
upon  condition  that  the  Company  first  pay  to  Hamilton, 
as  per  contract  between  Rucker  and  the  Company,  dated 
20th  of  June,  1868  as  appears  by  the  written  endorse- 
ment on  the  deed,  made  and  signed  by  Rucker,  at  the 
time  he  delivered  the  deed  to  Hamilton.  From  this  it 
clearly  appears  that  the  deed  was  not  then  delivered  to 
Hamilton  as  the  agent  of  the  Company,  but  in  fact,  as  the 
agent  of  Rucker — Hamilton  was  to  act  in  the  matter  of 
the  receipt  of  the  purchase  consideration,  and  delivery  of 
the  deed  for  Rucker  and  as  his  agent.  Afterwards,  about 
the  9th  day  of  October,  1868.  Rucker  for  some  reason^ 
not  satisfactorily  explained  by  him,  went  to  Hamilton 
and  verbally  stated  to  him  that  he  wished  to  make  an 
unconditional,  delivery  of  the  deed  to  him,  and  then  and 
there  directed  Hamilton  to  present  the  same  to  the  Re- 
corder of  Nicholas  county  for  recordation,  and  after  the 
same  was  recorded  in  said  office  to  withdraw  the  original 
and  send  it  to  the  Recorder  of  Clay  county  to  be  record- 
ed in  his  office;  and  on  the  9th  day  November,  1869, 
Hamilton,  as  directed  by  Rucker,  delivered  the  deed  to 
the  Recorder  of  Nicholas  county,  to  be  recorded.  Ham- 
ilton in  his  deposition  says  that  Jos.  A.  Alderson  and 
himself  were  appointed  local  agents  of  the  Company,  as 
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I  uiiderstaDd  him,  for  the  purchase  of  lands  in  its  8  per  jgnuiryTerm. 
cent,  preferred  stock,  but  he  does  not  state  when,  how  or  piewnson 
by  whom  he  was  appointed,  or  that  he  ever  made  any  Btiii^d  co. 
purchases  for  the  Company.  He  says  Henry  M.  Mathews 
the  general  agent  directed  him  in  several  letters  to  ob- 
tain deeds  from  all  parties  whose  contracts  had  been  ap- 
proved by  the  Company,  but  does  not  state  when  any 
of  the  letters  were  received,  and  that  he  understood  with- 
out saying  from  whom,  that  the  contract  of  Rucker  had 
been  accepted  by  the  Company,  and  he  is  under  the  im- 
pression that  he  was  told  by  some  one  connected  with  the 
business,  but  he  does  not  say  who  or  how  connected  with 
the  Company's  business,  that  it  was  necessary  to  record  the 
deeds  before  forwarding.  He  does  not  state  that  he  ever 
forwarded  this  deed  to  the  Company.  Farther  on  Ham- 
ilton is  asked  what  instructions  were  given  you  by  H.  M. 
Mathews,  the  general  agent  of  the  Company  as  to  pro- 
curing and  forwarding  deeds  for  lands  sold  by  parties  to 
it,  and  in  answer  thereto  he  says  Major  H.  M.  Mathews 
directed  him  to  procure  deeds  from  all  persons  who  had 
'^subscribed"  lands  to  the  Company  and  in  which  the 
contracts  had  been  "approved"  and  forward  the  same,  in 
several  different  letters  &c.  , 

Under  these  circumstances  it  would  be  unjust  and  un- 
authorized, to  hold  that  the  Company  had  accepted  the 
deed  to  the  deed  because  Hamilton  delivered  the  deed 
to  the  Recorders  of  Nicholas  and  Clay  counties  as  direct- 
ed by  Rucker.  I  think  it  is  clear  that  in  doing  as  he  did, 
in  this  respect,  he  was  acting  under  the  direction  and 
authority  of  Rucker,  and  not  of  the  Company.  Accord- 
ing to  the  most  liberal  construction  of  his  evidence  he 
was  only  authorized  to  receive  deeds  upon  such  contracts 
as  had  been  approved  by  the  Company.  He  did  not 
make  this  contract,  and  so  far  as  appears,  he  knew  nothing 
of  its  import,  or  anything  touching  the  action  or  pro- 
ceedings of  the  arbitrators  or  surveyor.  It  does^ot  ap- 
pear that  he  ever  saw  or  examined  any  of  the  lands  in 
56 
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januaJy  Teriu.^^y  Capacity,  OF  that  he  was  informed  by  any  person  who 
Dickinaon  ^^^1^  bind  the  Company  that  the  contract  or  award  or 
Raiirwid  Co.  either  of  them,  were  ever  approved  or  adopted  by  the 
Company,  after  the  date  of  the  contract*  From  what  ap- 
pears Hamilton  had  no  information  in  relation  to  this 
contract,  except  such  as  he  derived  from  Rucker,  and  was 
in  a  condition  to  be  imposed  up  by  him.  Why  did  not 
Rucker  deliver  this  deed  to  Alderson,  the  agent  who 
made  the  contract,  if  he  expected  it  to  be  accepted  ?  No 
excuse  or  reason  is  assigned  by  Rucker  for  not  doing  so. 
It  may  be  appropriately  asked  why  Rucker  changed  his 
mind  so  soon  after  he  delivered  it  to  Hamilton  as  an  es- 
crow? At  that  time  he  was  not  willing  to  trust  the 
Company  with  the  deed  until  the  consideration  was  paid» 
His  change  of  mind  in  this  respect  is  not  satis&ctorily 
explained.  I  do  not  think  it  can  be  justly  said  that  the 
Company  accepted  the  deed  upon  a  reasonable  view  of 
the  case  and  the  circumstances  as  developed  by  the  record,. 

There  is  no  proof  of  the  allegation  that  the  stock  in 
question  was  represented  in  the  general  meetings  of  the 
stockholders  of  the  Company,  that  I  have  been  able  to 
find  in  the  record  outside  of  Rucker's  allegation. 

If  the  contract  and  award  were  not  obnoxious  to  fraud^ 
&c.,  and  it  were  proper  to  enforce  them  as  against  the 
Company,  still,  under  the  provisions  of  the  first  and 
second  sections  of  chapter  one  hundred  and  eighteen  of 
the  code  of  Virginia,  of  1860,  which  were  in  force  in  this 
State  at  the  date  of  the  contract,  &c.,  as  well  as  the  first 
and  second  sections  of  chapter  seventy-four  of  the  code 
of  this  State,  which  took  effect  the  first  of  April,  1869^ 
and  the  principles  settled  in  the  cases  of  Chamherlayne  t. 
Temple,  2  Rand,  384 ;  Garland  v.  Rives,  4.  Rand,  282,. 
310;  Hutchison  v.  Kelly,  1  Rob.,  (Va.)  123;  Hunters 
V,  Waite,  3  Gratt.,  26,  the  provision  or  settlement  con- 
tained in  the  contract  for  the  benefit  of  Rucker's  wife 
would  be  held  fraudulent  and  void.  As  to  the  plaintiff 
Dickinson's  debt,  except  perhaps  as  to  so  much  thereof  as 
would  be  a  just  equivalant  for  the  right  of  dower  relin- 
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quished  by  the  wife  by  the  deed  of  Rueker  and  wife  to  j^nu^Tetm^ 
the  Company,  but  as  to  this  exception,  I  do  not  now  de-""^j[^jT^;;^|j 
termine.  In  the  case  of  Garland  v.  RiveSj  judge  Green,  adiroid  Co. 
in  delivering  the  opinion  of  the  court,  says  :  '*To  this  cliass 
of  cases  may  be  referred  those  cases  in  which  a  husband 
stipulating  to  settle  on  his  wife  a  just  equivalent  for  her 
right  of  dower,  relinquished  with  a  view  to  dfefraud  his 
creditors,  settles  property  grossly  exceeding  in  value  the 
dower,  in  which  case  it  was  held  that  the  deed  was  valid, 
so  far  as  to  secure  the  just  equivalent,  and  void  as  to  the 
surplus.  In  these  cases,  the  wife  is  held  to  be  an  inno- 
cent and  6ona^d€  purchaser,  to  the  extent  of  the  value 
of  the  dower  right  relinquished,  and  the  fraud  of  the  hus- 
band is  not  imputed  to  her.  But  if  she  were  aui  juriSy 
and  concerned  in  the  fraud,  the  deed  would  be  wholly 
void  under  the  statute  of  frauds  and  perjuries/' 

It  must  be  taken  in  this  case,  under  the  pleadings,  and 
evidence  as  against  Rueker,  his  wife  and  Bryan,  that, 
though  Dickinson's  judgment  was  obtained  afler  the  con- 
tract, and  the  date  of  the  deed  of  Rueker  and  wife,  his  debt 
for  which  the  judgment  was  rendered,  existed  before,  and 
at  the  time  the  contract  was  made.  But,  if  the  contract 
and  award  were  good,  and  also  the  deed  of  Rueker  and 
wife,  to  the  Company,  then  I  apprehend  the  judgment 
would  not  be  a  lien  upon  any  part  of  the  stock  to  be 
issued,  as  a  judgment  is  only  a  lien  upon  real  estate.  In 
as  much  as  the  contract,  so  far  as  it  settled  the  stock 
upon  Mrs.  Rueker,  is  fraudulent  and  void  as  to  Dickin- 
son's debt,  to  the  extent  I  have  stated,  to  that  extent, 
the  stock  would  be  liable  to  Dickinson's  debt,  even 
though  there  had  been  no  judgment  or  execution  thereon. 
Code  of  1860,  chap.  179,  sec.  2,  and  Code  of  W.  Va., 
chap.  133,  sec.  2.  But  the  contract  never  was  recorded, 
nor  the  deed  accepted  by  the  Company  in  my  judgment, 
as  hereinbefore  stated. 

II  the  contract  of  sale  to  the  Company,  and  the  deed 
of  Rueker  and  wife  to  the  Company  are  set  aside,  and 
annulled,  as  they  must  be,  for  the  reasons  herein  stated. 
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janutJy^Term.  ^^^^  Dickinson's  judgment  constituted  a  Hen  upon  the 
— Dickinson  ^ouds  mentioned  in  the  deed  and  contract,  and  should 
Haiiroaa  Co.  ^^>  ^^  ^^^  ^^  ncccssary,  subjected  to  sale  therefor,  un- 
less it  is  paid.  But  the  sale  should  be  made  subject  to 
the  dower  of  Mrs.  Rucker,  if  she  survives  her  husband. 
I  do  not  determine  anything  as  to  the  liability  to  Dick- 
inson's debt  or  judgment  of  any  of  the  real  property  in 
his  bills  mentioned,  other  than  that  alleged  to  be  sold  to 
the  Company,  as  I  deem  it  improper  to  do  so  in  this  ap- 
j)eal.  In  this  case  the  cross-bill  may  be  considered  as  a 
defence  to  the  original,  or  a  proceeding  necessary  to  a 
complete  determination  of  a  matter  already  in  litigation. 
Story's  Eq.  Plead,  sec.  309. 

For  these  reasons  the  decree  rendered  by  the  Circuit 
Court  of  Greenbrier  county,  in  these  causes,  on  the  26th 
day  of  April,  1872,  must  be  reversed  and  annulled,  and 
the  appellant  recover  against  the  appellee,  William  P. 
Rucker,  its  costs  about  the  prosecution  of  its  appeal,  in 
this  Court,  expended. 

Paull  and  Moore,  Judges,  concurred.  Absent,  Hoff- 
man, Judge,  by  reason  of  sickness. 

The  decree  entered  in  this  case  was  as  follows :  And 
this  Court,  proceeding  to  render  such  decree  as  the  said 
Circuit  Court  should  have  rendered  in  said  causes,  it  is 
adjudged  ordered  and  decreed  that  the  contract  of  sale 
of  the  lands  in  the  original  and  cross-bills,  in  these 
causes,  mentioned,  bearing  date  the  20th  day  of  June, 
1868,  between  the  defendant,  William  P.  Rucker,  and 
the  Chesapeake  and  Ohio  Railroad  Company,  and  execu- 
ted by  the  said  William  P.  Rucker,  for  himself,  and  J. 
A.  Alderson,  agent  for  the  appellant,  and  the  award  or 
valuation,  of  George  Brown,  S.  J.  Grose,  and  Joseph 
Copenhaver,  fixing  the  value  of  the  "Bend  of  Gauley" 
farm  at  $16.50  per  acre,  and  dated  the  6th  day  of  July, 
1868,  in  said  bills  mentioned,  and  the  certificate  or  award 
of  J.  Haymond  Robinson,  surveyor  of  Nicholas  county, 
dated  August  the  3d,  1868,  and  in  said  bills  mentioned, 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  445 

certifying  that,  by  calculation,  he  finds  the  "Bend  of  j^^^^^'rj^^^^^ 
Gauley"  £irm,  in  the  said  contract  mentioned,  to  con-    ^kkinsoo 
tain  eighteen  hundred  and  sixty-six  acres  of  land  including  ^^^^  co, 
one-half  the  width  of  Gauley  river,  from  a  water  birch 
on  the  bank  of  same,  a  distance  of  eight  hundred  and 
sixty  poles  long,  allowing  the  half-width  of  the  river  to 
be  eight  poles;  and  the  deed  from  the  defendants,  Wil- 
liam P.  Rucker  and   Margaret  A.  Rucker,  his  wife,  to 
the  appellant,  dated  the  18th  day  of  September,  in  the 
year  1868,  and  of  record  in  the  counties  of  Nicholas  and 
iJlay,  in  this  State,  in  said  causes  mentioned  and  re- 
ferred to,  purporting  to  convey  to  the  appellant,  (the 
Chesapeake  and  Ohio  Railroad  Company)  "the  three  fol- 
lowing tracts  of  land  with  general  warranty,  to-w^it : 

First  A  tract  of  eighteen  hundred  and  sixty-six  acres, 
lying  in  the  "Bend  of  Gauley"  river,  in  Nicholas  county, 
West  Virginia,  adjoining  the  lands  of  S.  J.  Grose,  Jos. 
Copenhaver,  A.  J.  Kyle,  and  others,  and  being  the  same 
lands  conveyed  to  said  Rucker  by  James  A.  Foster,  R. 
G.  Foster,  A.  B.  Foster,  D.  R.  Hamilton,  Oliver  S.  Jones, 
Jeremiah  Nutter,  and  Jacob  Copenhaver; 

Second.  Of  two  hundred  and  fifty  acres,  lying  in 
Nicholas  county.  West  Virginia,  on  the  waters  of  Buck's 
garden,  Buffalo  and  Mumblethepeg  creeks,  about  nine 
miles  north  of  the  Court-house,  and  adjoining  the  lands  of 
Levi  J.  Hooker,  John  Rapp,  Major  Burroughs,  and  oth- 
ers, and  conveyed  to  Rucker  by  said  Levi  J.  Hooker ; 
and; 

Third.  A  tract  of  one  hundred  and  seventy-five  acres, 
lying  in  Clay  county,  West  Virginia,  on  waters  of  Elk 
river,  known  as  the  John  Legg  farm,  three  and  a  half 
miles  north  of  the  Court-house,  adjoining  lands  of  Sam- 
uel Martin,  Smith  Henshaw  and  others,  and  conveyed  to 
said  Rucker  by  John  Legg,"  be,  each  and  all,  cancelled, 
rescinded  and  annulled,  and  they,  each  and  all,  are  here- 
by declared  null  and  void  and  of  no  effect.  It  is  further 
adjudged,  ordered  and  decreed  that  the  said  Chesapeake 
and  Ohio  Railroad  Company  do  recover  against  the  de- 
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j«nuarr%erm/®^^*'^^  *^  **^  cros8-bill,  filed  in  this  cause,  its  costs,  ex- 
iHcktMon    P^'iJg^J  in  and  about  the  prosecution  of  the  same,  in  the 
Circuit  Court. 

It  is  further  adjudged,  ordered  and  decreed,  that  the 
said  original  cause  of  Russell  J.  Dickinson  against  Wil- 
liam P.  Rucker  and  others,  be  remanded  to  the  said  cir- 
cuit court  of  the  county  of  Greenbrier  for  further  pro- 
ceedings therein  to  be  had,  and  the  said  circuit  court 
may,  if  it  be  desired,  appoint  a  special  commissioner  to 
reconvey  with  covenants  of  special  warranty,  to  the  said 
William  P.  Rucker,  for,  and  on  behalf  of,  the  said  Ches- 
apeake and  Ohio  Railroad  Company,  by  deed  properly  ac- 
knowledged, whatever  legal  or  equitable  title  or  interest, 
of  every  description,  which  may  have  passed  from  the  said 
William  P.  Rucker  and  wife,  by  their  said  deed  bearing 
date  the  18th  day  of  September,  1868,  to  the  said  Chesa- 
peake and  Ohio  Railroad  Company,  for  the  lands  in  said 
deed  mentioned  and  described  and  every  part  thereof, 
and  the  said  circuit  court  may  further  proceed  in  said 
original  cause,  and  make  such  further  orders  and  decrees 
therein  as  are  in  accordance  with  the  principles  announ- 
ced in  this  opinion,  so  far  as  they  apply,  and  as  are  in  ac- 
cordance with  the  rules  and  regulations  governing  courts 
of  equity,  and  that  the  said  Russell  J.  Dickinson  have 
leave  to  file  an  amended  bill  making  James  A.  Foster  a 
party  to  said  original  cause  and  any  other  persons  neces- 
sary and  proper  to  be  made  parties  thereto,  and  that  said 
Dickinson  have  leave  to  file  in  said  original  cause  an 
official  copy  of  the  said  judgment  against  William  P. 
Rucker  to  be  read  as  evidence  and  to  have  such  force  as 
it  is  entitled  to  have. 

Decree  Reversed,  as  tpo  Original  Bill,  and 
Suit  Remanded. 
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CHARLESTON. 

Davis  &  Moore  v.  Walker. 

March  2,  1874. 

A  motion  for  a  continuance  is  addressed  to  the  sound  discretion  of       1874. 

the  court,  under  all  the  circumstances  of  the  case ;  and,  although _^^!^Z    ^"''' 
an  appellate  court  will  supervise  the  action  of  the  court,  on  such  I   7  4gj 

a  motion,  it  will  not  reverse  a  judgment,  on  that  ground,  unless  ^ 

such  action  is  plainly  erroneous.  57   475 

Writ  of  error  and  supersedeas  to  a  judgment  of  the 
circuit  court  ef  Kanawha  county,  rendered  on  the  26th 
day  of  May,  1873,  in  a  suit  therein  pending,  wherein 
Davis  &  Moore  were  plaintiffs,  and  Henry  S.  Walker, 
was  defendant.  The  case  was  brought  here  by  the  de- 
fendant Walker.  The  only  question  involved  in  the 
case  was  as  to  the  correctness  of  the  decision  of  the  court 
below,  overruling  the  motion  of  the  defendant  for  a  con- 
tinuance. The  facts  upon  which  the  motion  was  based, 
were  set  out  in  two  several  bills  of  exception  taken  to 
the  ruling  of  the  court  and  sufficiently  appear  in  the 
opinion  of  this  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Laidley  &  HogemaUy  for  the  appellant. 

Thomas  B.  Swann  and  Mollohan  &  Nash,  for  the  ai>- 
pellees. 

Ha YMOND,  President : 

This  is  an  action  of  trespass  on  the  case  in  assumpsit, 
brought  by  the  plaintiils  against  the  defendant,  in  the  cir- 
cuit court  of  the  county  of  Kanawha.     The   declaration 
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jaauary^enu.^*^  *^^  caiise  WES  filed  on  the dav  of ,    1872. 

DaTiiBAMoore^'^  the  29th  day  of  March,  1872,  the  defendant 'appeared 
wJker.  ^^  court,  to  thcaction,  and  filed  a  general  demurrer  to  the 
declaration,  in  which  the  plaintiff  joined  and  the  defend- 
ant pleaded  non  assumpsit  and  payment  and  set  off  on,  each 
of  which  pleas  issue  was  regularly  joined.  The  defendant 
also  filed  an  account  with  his  pleas  of  payment  and  set 
off,  but  the  account  does  not  appear  in  the  record.  On 
the  30th  day  of  March,  1872,  the  cause  was  continued,  on 
motion  of  the  defendant  and  at  his  costs.  Afterwards,  at 
another  term  of  the  court,  held  on  the  26th  day  of  July, 
1873,  the  cause  was  again  continued  on  motion  of  de- 
fendant and  at  his  costs.  At  the  October  term  of  the 
court,  held  in  1872,  the  cause  was  continued  generally. 
On  the  26th  day  of  May,  1873,  plaintiflfe  and  defendant 
appeared  in  court,  and  the  demurrer  filed  to  the  declara- 
tion was  overruled.  The  defendant,  by  leave  of  the  court, 
withdrew  his  plea  of  sets  off  and  specifications  filed  there- 
with, and  a  jury  was  duly  empanelled  and  sworn  to  try 
the  issues  joined,  and  found  a  verdict  in  favor  of  the 
plaintiffs  for  $428.04,  and  the  court  gave  judgment  there- 
for against  defendant.  On  the  trial  of  the  cause,  the  de- 
fendant, by  his  attorney,  excepted  to  certain  rulings  and 
orders  of  the  court  made  in  the  cause,  which  exceptions,  be- 
ing two  in  number,  were  signed,  sealed  and  made  part  of 
the  record. 

The  cause  is  before  us  upon  a  writ  of  super- 
sedeas. From  bill  of  exceptions.  No.  1.,  it  appears  that 
when  the  cause  was  called  for  trial  the  defendant  moved 
the  court  to  continue  the  same  at  his  costs ;  and  in  sup- 
port of  his  motion,  read  to  the  court  his  affidavit,  which 
is,  in  substance,  that  Lewis  Baker  is  a  material  witness 
for  him  in  the  cause ;  that  he  has  been  duly  summoned 
therein  as  a  witness  to  this  term ;  that  he  cannot  prove 
by  any  other  witness  what  he  expects  to  prove  by  Baker ; 
that  said  Baker  is  not  in  attendance,  although  after  receiv- 
ing the  subpcena,  he  sent  word  that  he  would  be  in  attend-* 
ance.     This  affidavit  was  sworn  to,  on  the  day  of  the  trial. 
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in  Kanawha  county.  The  defendant  also  proved,  in  ^^ip-jau„ary  Term. 
port  of  his  said  motion,  that  a  subpoena  had  been  sent  to  uivIsa  Mo^>ae 
the  witness  Baker,  by  the  defendant,  by  mail,  and  thit  warC-or. 
the  said  witness  had  acknowledged  receiving  said  sub- 
poena, and  had  telegraphed  the  defendant  that  he  would 
attend  the  court.  The  defendant  also  proved  that  the  wit- 
ness Baker  had  sent  him  word  that  he  would  be  at  the 
court  on  the  Friday  previous.  But  it  was  proved  to  the 
court  that  the  case  had  been  continued  at  two  former 
terms  of  the  court,  on  the  motion  of  the  defendant,  and 
each  time  on  account  of  the  absence  of  the  witness 
Baker,  who  though  summoned,  had,  at  each  of  said  two 
terms  failed  to  attend ;  and  that  the  defendant  had,  for 
each  non-attendance,  at  said  two  former  terms  of  the 
court,  taken  no  rule  or  attachment  against  said  witness 
to  compel  his  attendance.  It  was  also  proved  that  the 
witness  Baker  resided  in  the  city  of  Wheeling,  county  of 
Ohio,  in  this  State;  and  the  city  of  Wheeling  was  agreed 
and  admitted  to  be  more  than  one  hundred  miles  dis- 
tant from  the  place  of  holding  the  court,  and  that  the  de- 
fendant had  taken  no  steps  to  procure  the  de|)osition  of 
said  witness.  The  defendant  also  proved  that  he  had 
been  advised,  by  his  counsel,  that  it  was  important  to  have 
Baker's  personal  appearance  on  the  trial.  Upon  this 
state  of  facts,  th)  court  overruled  defendant\s  motion  for 
a  continuance  and  directed  a  jury  to  be  empanneled,and  the 
trial  of  the  cause  to  proceed.  The  only  question  pre- 
sented by  this  bill  of  exception  is,  did  the  court,  under 
the  circumstances  stated,  err  in  refusing  to  grant  the  de-  * 
fendant  th<^  continuance  asked  for.  ^*When  a  witness  for 
either  party  fails  to  appear  at  the  time  appointed  for  the 
trial,  if  such  party  show  that  a  subpoena  for  the  witness 
has  been  returned  executed,  or  that  a  subpoena  was  de- 
livered to  the  proper  officer  of  the  county  or  corporation 
in  which  the  witness  resides,  a  reasonable  time  before 
the  commencement  of  the  term,  and  shall  swear  that  the 
witness  is  material,  and  that  he  cannot  safely  go  to  trial 
57 
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janiiary'^Tem:  ^vithout  his  testimoiiv,  thc  court  Will  generally  grant  a 
Id-vIs  a  mtoto  ^^^^"^^^'^^^  ^  ^^^  party  at  his  costs."  1  Rob.  Prac., 
wiukor.  (old)  250.  In  the  case  of  i^/ott  v.  the  Commonwealthy  12 
Gratt.  576,  judge  Allen,  in  delivering  the  opinion  of  the 
court  says :  "Applications  for  continuances  areaddressed  to 
the  discretion  of  the  court,  and  much  must  be  left  to  the  tri- 
bunal which  has  the  parties  before  it,  and  must  determine, 
from  a  variety  of  circumstances  occurring  in  its  presence, 
whether  applications  for  continuances  are  made  in  good 
faith  or  are  merely  intended  to  protract  the  controversy  :  ^ 
And  even  when  made  in  goml  faith  a  reasonable  degree 
of  diligence  should  be  exacted.  The  opposite  jwrty 
should  not  be  kept  in  court  and  exposed  to  the  risk  of 
losing  his  testimony  *by  the  negligence  of  the  other 
side.' "  In  the  case  o{ Hewitt  v.  The  (jommonwealth^  17  Gratt. 
6i7,  it  was  held  "that  a  notice  for  acontinuance  is  ad- 
dressed to  the  sound  discretion  of  the  court,  under  all 
the  circumstances  of  the  case  ;  and  although  an  appellate 
court  will  supervise  the  action  of  an  inferior  court  on 
such  motion,  it  will  not  reverse  a  judgment,  on  that 
ground,  unless  such  action  was  plainly  erroneous.  And 
that,  as  a  general  rule,  where  a  witness  for  a  party  fails  to 
appear  at  the  time  appointed  for  the  trial,  if  such  party 
show  that  a  subpoena  for  the  witness  has  been  returned 
executed,  or,  if  not  so  returned,  was  delivered  to  thc 
projier  officer  of  the  county  or  corporation  in  which  the 
witness  resides,  a  reasonable  time  before  the  time  of  trial, 
and  shall  swear  that  the  witness  is  material,  and  that  he 
cannot  safely  go  to  trial  without  his  testimony,  a  con- 
tinuance ought  to  be  granted,  if  there  be  Reasonable 
ground  to  believe  that  the  attendance  of  the  witness  at 
the  next  term  can  be  secured;  esiiecially  if  the  case  has 
not  been  before  continued  for  the  same  cause."  Courts  of 
justice  are  maintained  at  great  cost  by  the  public  for  the 
convenience  and  benefit  of  suitors,  or  for  the  adjustment 
of  controversies  between  men.  And  it  is  but  reasonable 
and  proper,  ordinarily,  that  persons  having  suits  in  court 
shall  be  held  to  thc  exercise  of  reasonable  diligence  by 
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the  courts,  in  prosecuting  or  defending  their  suits.  In  ja,„/„ry^Term. 
order  that  suitors  may  be  able  to  get  ready  for  trial,  at  p^^.^  ^  j^^^^. 
the  time  for  which  their  causes  are  set,  they  are  given  ac-  walker. 
cess  to  the  process  of  the  court  to  summon  and  compel 
the  attendance  of  their  witnesses.  But  if  the  suitor  ex- 
pects the  indulgence  of  the  court,  he  must  be  diligent  in 
the  use  of  its  process.  He  must,  generally,  have  exer- 
cised such  diligence  in  the  use  of  the  process  of  the 
court,  as  will  authorize  the  court,  if  the  witness  is  not  in 
-attendance  when  the  cause  is  called  for  trial,  to  take  the 
legal  course  to  compel  the  attendance  of  the  witness.  If  the 
suitor  is  negligent  and  inattentive  in  this  respect  he  can- 
not expect  indulgence  at  the  hands  of  the  court.  He 
must  not  simply  rely  upon  the  witness  as  to  his  attend- 
ance, especially  where  he  has  been  in  default,  by  disobey- 
ing'the  process  of  the  court,  but  he  can  only  safely  rely 
upon  the  diligent  and  proper  use  of  the  process  of  the 
court  in  proper  time.  Justice  to  the  public,  and  even  to 
thesuitors,  demands,  ordinarily,  that  reasonable  diligence 
should  be  required  of  suitors  in  preparing  for  the  trial 
of  their  causes.  It  is  sometimes  difficult  to  procure  the 
attendance  of  witnesses,  by  the  exercise  of  pro^jcr  dili- 
gence, and  sometimes  it  is  very  expensive  to  do  so.  To 
meet  and  obviate  these  difficulties  and  obstacles,  the  law 
has  provided,  in  civil  cases,  that  where  the  witness  is  not  a 
resident  of  the  State,  or  resides  within  the  State,  more 
tlian  one  hundred  miles  from  the  place  of  trial,  and  even 
in  a  different  county  from  the  place  of  trial,  that  the 
deposition  of  the  witness  may  be  taken  and  read  as  evi- 
dence, and,  ordinarily,  though  perhapsnot  universally,  in 
actions  of  account,  the  deposition  of  the  witness  accom- 
plishes every  purpose  to  be  attained  by  his  personal 
presence.  In  the  case  before  us  the  witness  Baker, 
though  duly  summoned  to  attend  at  the  previous  terms, 
failed  to  obey  the  process  of  the  court,  and  by  reason  of 
his  absence,  the  court  granted  the  defendant,  on  his  mo- 
tion, a  continuance  each  time;  still  the  defendant  took  no 
steps,  whatever,  on  either  of  these  occasions,  to  compel  . 
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junuaryVrni.^^^  att^iiulancc  of  the  witncss  in  tlie  future.  The  defend- 
D^sTt7we^'^*^>  before  the  trial,  caused  a  subpoena  to  be  issued  for 
WaVker.  Baker  to  attend  court  as  a  witness  in  his  behalf,  but  in- 
stead of  sending  the  subpoena  to  an  officer,  or  other  per- 
son, in  Ohio  county,  to  be  executed  and  so  returned,  he 
inclosed  the  subpoena  in  a  letter,  sent  by  mail,  to  Baker 
himself.  How  long  this  was  done  before  court  does  not 
a})pear,  and  it  does  not  appear  that  the  subpoena  was  ever 
served,  otherwise  than  that  Baker  acknowledged  receiv- 
ing it,  and  had  telegraphed  the  defendant  that  he  would 
attend  the  court  at  that  term.  From  this  it  is  clear  that 
the  defendant,  without  any  sufficient  reason,  in  point  of 
law,  trusted  and  relied,  alone,  upon  Baker's  willingness  or 
convenience  to  attend  the  court  as  a  witness,  and  not  on  the 
power  and  efficacy  of  process  of  law  to  compel  his  at- 
tendance. When  the  case  was  called  for  trial,  defendant 
did  not  show  to  the  court  that  the  subpoena  had  been 
duly  executed  on  Baker,  and  ask  for  a  rule  against  him 
for  disobeying  the  process  of  the  court,  but  simply,  upon 
the  facts  stated,  as  shown  by  the  bill  of  exceptions  taken  to 
the  opinion  of  the  court  refusing  the  continuance,  asked 
the  court  to  continue  the  cause.  He  did  not  take,  or  at- 
tejnpt  to  take.  Baker's  deposition  in  the  cause,  although 
he  had  ample  time  to  have  done  so.  True,  the  defend- 
ant proved  that  he  had  been  advised  by  his  counsel  that 
it  was  important  to  have  Baker's  personal  appearance  at 
the  trial.  If  defendant  deemed  it  imj)ortant  to  have  the 
personal  presence  of  Baker  at  the  trial,  instead  of  his 
deix)sition,  it  was  his  duty  to  have  exercised  reasonable 
diligence  to  have  procured  his  attendance.  The  judge 
of  the  circuit  court  was  of  opinion,  under  the  circumstan 
ces  stated,  that  the  defendant  had  not  exercised  reasona- 
ble diligence  to  procure  the  attendance  of  the  witness 
Baker;  and,  according  to  the  law,  as  settled  by  the  cases 
above  cited,  we  do  not  feel  authorized  or  justified  to  declare 
that  the  judgment  of  the  circuit  court,  in  this  re8i>ect 
was,  or  is,  plainly  erroneous.  In  cases  of  this  kind  we 
are  not  authorized  to   revise  the  judgment  of  the   court 
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below,  except  we  are  satisfied  that  the  judgment  is  plainly  janial?y%erra. 
erroneous.  i^sT^Moor^" 

V.       . 

The  bill  of  exceptions  No.  2,  is  taken  tothe  opinion  of  v/aikor. 
the  court  overruling  the  motion  of  the  defendant,  made 
after  verdict,  for  a  new  trial.  The  motion  made  for  a 
new  trial  is  not  because  the  verdict  is  contrary  to  the  law 
and  evidence,  or  because  of  the  discovery  of  new  and 
material  evidence  since  the  trial,  but  because  the  court 
did  not  continue  the  cause,  when  it  was  called  for  trial,  on 
account  of  the  absence  of  the  witness  Baker.  The  de- 
fendant, in  his  affidavit  filed  in  support  of  his  motion  for 
a  new  trial  states  some  facts  that  were  not  proved  to  the 
court  on  the  motion  for  a  new  trial,  but  no  sufficient  rea- 
son is  shown  why  these  facts  were  not  proved  to  the  court 
on  the  motion  for  continuance ;  and  if  they  had  been 
proved  they  do  not  materially  change  the  case  from  what 
it  was  on  the  motion  for  continuance  ;  all  the  other  facts 
that  appear  by  bill  of  exceptions  No.  1,  appear  in  bill  of 
exceptions  No.  2.  Under  the  circumstances,  as  they  ap- 
}>ear  by  the  record,  and  the  law  as  applicable  to  those 
circumstances,  avc  do  not  feel  authorized  to  decide  that 
the  court  below  erred  in  overruling  the  defendant's  mo- 
tion for  a  new  trial.  If  we  were  to  reverse  the  judgment 
complained  of,  under  the  circumstances  appearing  in  this 
case,  we  would  establish  a  precedent  which  would  most 
certainly  exercise  a  pernicious  influence  upon  the  admin- 
istration of  justice  in  the  inferior  courts,  and  inflict  a 
great  injury  upon  the  public. 

It  was  not  insisted  before  us  that  the  court  erred  in 
overruling  the  demurrer  to  the  declaration.  But  w^e  have 
examined  the  declaration,  and  do  not  see  that  the  court 
below  erred  in  its  judgment  in  this  resj)ect. 

For  these  reasons  the  judgment  of  the  court  below 
must  be  affirmed  with  costs  in  this  court  and  $30  dam- 
ages in  favor  of  the  appellees. 

The  other  Judges  concurred. 

Judgment  Affirmed 
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CHARLESTON. 


Baker  v.  Oil  Tra(.t  Company. 

March  2,  1874. 

1874.        I.  s.,  conveyed  a  tract  of  land   in  Wirt  county   to  W.,  and   F.,  tnis- 

january  Jerin.  „       .     

tees  for  the  R.  O.  T.  Co.     The  R.  O.  T.  Co.,  is  a  foreign  corporation 

and  is  indebted  to  B.  And  B.,  to  collect  his  debt,  sued  out,  in 
chancery,  a  foreign  attachment  against  the  R.  O.  T.  Co.,  as 
a  non-resident  of  this  State  and  caused  the  same  to  be  levied  on 
said  tract  of  land  and  some  personal  property.  The  R.  O.  T.  Co., 
before  the  cause  was  heard,  appeared  in  Court  and  filed  its  an- 
swer to  B's.,  bill,  contesting  his  alleged  debt.  On  the  hearing  of 
the  cause,  on  the  bill,  answer,  depositions,  &c.,  the  circuit  court 
rendered  a  personal  decree  against  the  R.  O.  T.  Co.,  for  the 
amount  of  B*s.,  debt  or  claim  and  the  costs  of  suit,  and  also  de- 
creed that  so  much  of  said  land  and  personal  property  on  which 
the  attachment  was  levied,  as  should  be  necessary  to  pay  the  said 
debt  and  costs  of  suit,  be  sold,  for  cash,  for  that  purpose,  &c. — 
Held: 

1.  That,  as  the  R.  O.  T.  Co.  appeared  and  answered,  it  was  not 

error  for  the  circuit  court  to  render  a  decree  against  it  for  the 
amount  of  B's.  debt  and  costs  of  suit. 

2.  That  it  was  error  in  the  circuit  court  to  decree   the  sale  of 

the  land  without   W.  &  F.,   the  trustees,   being  made   par- 
ties to  the  cause. 

8.  If  the  decree  of  sale  had  been  otherwise   correct,  it    was  not 
error  to  decree  the  sale  to  be  made  for  cash. 

II.  When  a  decree  in  a  cause  in  chancery  is  made  directing  the  sale 
of  real  and  personal  property  by  a  special  commissioner,  to  pay 
a  debt,  for  cash,  it  is  generally  proper,  that  the  decree  should  re- 
quire bond  with  good  personal  security  to  be  given  before  the 
court,  or  given  and  filed  with  the  clerk  of  the  ccmrt.  before  the  , 
sale  shall  be  made,  in  a  penalty  fixed  in  the  decree,  and  condi- 
tioned according  to  law. 
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III.  In  a  suit  or  proceedinff  bv  foreign  attachment  in  equitv,  to  col-         1871. 

r>     ,  e»  -1      .  7  January  Terui. 

lect  the  price  of  two  oil  tanks,  it  is  competent  for  the   defendant 

to  plead   and  rely   (m  a   breach  of  warranty,  as  to  the  quality  of        Backer 
the   material  of  the   oil   tanks  in    reduction  or*abatcment  of  the  Oil  Tract  Co. 
price,  and  when  such  defence  is  plead  and  relied  on  in  the  answer, 
it  is  unnecessary  to  file  a  cross-bill  for  that  purpose. 

IV.  It  is  not  error  in  a  circuit  court  to  refuse  to  allow  a  defendant  U* 
file  a  cross-bill  in  a  chancery  cause,  praying  a  suspension  of  fur- 
ther proceedings  in  the  original  suit,  until  an  account  prayed  in 
the  cross-bill  can  be  taken,  when  the  filing  of  the  cross-bill  has 
been  unreasonably  delayed,  and  especially  where  the  complain- 
ant in  the  cross-bill  fails  to  state  any  reason  for  such  delay. 

An  appeal  by  the  Rathbone  Oil  Tract  Company  from 
a  decree  rendered  on  the  27th  day  of  November,  1871, 
by  the  circuit  court  of  Wirt  county,  in  a  suit  in  chancery 
therein  pending,  wherein  J.  W.  Baker  was  complainant 
and  said  Oil  Tract  Company  and  S.  P.  Wells,  were  re- 
spondents. 

The  facts  in  the  suit  sufficiently  appear  in  the  opinion 
of  the  Court. 

The  Hon.  George  Loomis,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

John  A.  Hutchinsoriy  Jr.  for  the  appellant. 

Okey  Johnson  and  Walter  S,  Sands,  for  the  appellee. 

Haymond,  President : 

This  is  a  case  of  an  attachment  in  equity.  Complain- 
ant proceeded  against  the  Rathbone  Oil  Tract  Company, 
as  a  non-resident  of  this  State,  and  its  agent  Wells,  al- 
leging that  the  Company  had,  at  the  commencement  of 
the  proceeding,  estate  in  the  county  of  Wirt,  in  this  State. 
The  proceeding  was.  commenced  in  February,  1867,  the 
.summons  on  which  the  attachment  was  endorsed  was 
made  returnable  to  the  first  Monday  in  March,  after  the 
date  thereof.  The  attachment  was  levied,  as  appears  by  the 
return  of  the  Sheriff,  on  all  the  right,  title  and  interest 
f)f  the  Rathbone  Oil  Tract  Company,  in  and  to  the  tract 
of  land  situated  on  the  Little  Kanawha  river.  Burning 
Spring  Run  &c.,  in  Wirt  county,  and  all  the  partnership 
property,in  said  county jformerly  owned  by  Rathbone  and 
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jjj^^jJJ^^^p,,,  Camden,  and  the  individual  property  of  J.  V.  and  J.  C. 
[taker       Rathbone,  Avhich  was  conveyed  to  Wm.  "Whiteright,  Jr., 

Oil  Tract  Co.  ^"^^  J«  P'  Girard  Foster,  in  trust  for  xthe  said  defendant 
Rathbone  Oil  Tract  Company  by  William  P.  Stratton, 
by  deed  dated  the  9th  day  of  November,  1861,  and  rc- 
(^orded  in  deed  book  No.  o,  279  &c.,  of  the  records  of 
Wirt  county,  to  which  reference  is  made,  for  a  better  de- 
scription of  the  land.  This  levy  was  made  on  the  15th 
day  of  February,  1867.  Some  oil  tanks  on  said  land  were 
also  levied  upon.  The  complainant  filed  his  bill  in  the 
cause, at  March  rules  1867.  The  complainant,  in  his  bill, 
alleges,  that  the  Rathbone  Oil  Tract  Company  is  a  for- 
eign corporation  created  under  the  laws  of  New  York, 
and  that  said  Company  through    its  agent,    S.  P.  Wells, 

purchased  from  him  on    the day  of  October,  1866, 

two  oil  tanks,  of  the  capacity  of  twelve  hundred  barrel;! 
cach,amounting  to  twenty- four  hundred  barrels,at  the  price 
of  75  cents  per  barrel,  amounting  to  the  sum  of  $1,800; 
that  complainant,  for  the  sum  aforesaid,  was  to  set  up  the 
tanks  within  a  reasonable  time,  when  notified  by  the 
Company;  that  the  purchase  money  wa.s  to  be  paid  in  thirty 
days;  that  he  was  always  ready  and  willing  to  set  up  said 
tanks  at  any  time,  but  was  not  notified  of  the  Company's 
readiness  to  have  the  same  set  up ;  that  said  Company 
also  purchased  from  him  some  other  articles,  amounting 
in  the  aggregate  to  $42.05;  that  the  Company  is  justly 
indebted  to  complainant  in  the  sum  of  $1,842.05,  with 
interest  on  $1,800,  part  thereof  from  the  31st  day  of 
October,  1868,  till  paid,  and  on  $42.05  residue  thereof 
from  the  31st  day  of  December,  1866,  subject  to  a  credit 
of  $1,000.00  paid  by  the  Company's  said  agent  (Wells) 
the  16th  February,  1867,  after  the  commencement  of  this 
suit.  The  bill  also  alleges  that  the  attachment  issued  in 
the  cause  was  levied  on  a  tract  of  land  at  Burning 
Springs,  in  said  Wirt  county,  conveyed  by  AVilliam  P. 
Stratton  to  Wm.  Whiteright  and  J.  P.  Girard  Foster, 
trustees  for  said  Rathbone  Oil  Tract  Company.  The 
summons  in  the  cause  was  executed  on  Wells,  and  on  the 
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30th  day  of  May,  1868,  the  Company  appeared  in  eoiirt,  jan„i?y%cim. 
and  filed  its  answer  to  the  bill,  to  which  complainant  filed  ^~^^ 
a  general  replication.  On  the  27th  day  of  Novem-  oii  Tract  co. 
ber,  1871,  the  Company  appeared  in  court,  and  asked 
leave  to  file  a  cross  bill  in  the  suit,  but  the  court  refused 
to  grant  the  leave.  On  the  27th  day  of  November,  1867, 
the  same  day  that  leave  to  file  a  cross-bill  was  refiised,  the 
cause  was  regularly  heard  on  bill,  answer  of  the  Company, 
general  replication  thereto,  proofs  in  the  cause,  attachment 
levied  &c.  And  the  circuit  court  decreed  that  complain- 
ant recover  of  the  defendant  Rathbone  Oil  Tract  Company 
the  sum  of  §1,842.05,  with  interest  thereon  from  the  16th 
day  of  February,  1867,  subject  to  a  credit  of  $1,000.00 
paid  on  said  16th  day  of  February,  1867,  and  the  further 
sum  of  $150.00,  paid  February  8,  1867,  together  with 
the  costs  of  suit.  The  court  also  decreed,  in  the  same 
decree,  that  unless  the  said  Rathbone  Oil  Tract  Company, 
or  some  person  for  it,  within  twenty  days  from  the  date  of 
the  decree,  pay  the  amount  decreed  to  be  paid,  that  \V. 
S.  Sands,  who  was  appointed  a  special  commissioner  for 
the  purpose,  proceed  to  sell  so  much  of  the  property  at- 
tached in  the  cause  as  shall  be  sufficient  to  pay  complain- 
ant\s  debt  interest  and  costs.  It  appears  that  the  papers 
of  the  cause  had  been  submitted  to  the  court  for  hearing 
some  time  before  the  Company  offered  to  file  its  cross- 
bill, and  that  the  court  was  then  ready  to  pronounce 
its  decree.  From  this  decree  the  Rathbone  Oil  Tract 
Company  have  appealed. 

The  first  error  assigned  and  relied  upon  before  us  is 
"that  the  court  below  erred  in  decreeing  the  sale  of  the 
lands  attached,  because  the  bill  shows  that  the  trustees, 
holding  the  legal  title  to  the  lands  on  which  the  attach- 
ment was  levied,  were  not  made  parties  to  the  suit." 
The  bill  does  show  on  its  face  that  the  lands  on  which 
the  attachment  was  levied  were  conveyed  by  William 
P.  Stratton  to  Wm.  Whiteright,  and  J.  P.  Girard 
Foster,  trustees  for  said  Company.  The  bill  professes 
58 
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JanuiJJ^i^erm.*^  ^'^  ^   ^^PY  ^^  ^^0  deed   from  Stratton  to   Whit<?right 
^^~j^^       and   J.  P.    Girard  Foster,   trustees   for   said  Company 

Oil  Tract  Co.  ^^  ^"  exhibit,  but  the  copy  no  where  appears  in  the  re- 
cord. From  the  allegations  of  the  bill  and  the  returns 
of  the  Sheriff  made  upon  the  attachment  in  relation  to 
the  land,  I  think  the  fair  conclusion  is  that  the  land  was 
conveyed  by  Stratton  to  Whiteright  and  Foster,  in  trust 
for  the  said  Company,  or  for  its  use.  This  being  so,  the 
legal  title  to  the  land,  so  far  as  is  disclosed  by  the  record, 
is  still  vested  in  the  trustees.  In  cases  of  trust.  Judge 
Story  in  his  Equity  Pleadings,  sections  207  and  209,  says: 
"The  general  rule  in  cases  of  this  sort  is,  that  in  suits 
respecting  the  trust  property,  brought  either  by  or 
against  the  trustees,  the  cestuisqiie  trust  (or  beneficiaries,) 
as  well  as  the  trustees,  are  necessary  parties.  And  where 
the  suit  is  by  or  against  the  cestuis  que  trmd  (or  beneficia- 
ries,) the  trustees,  also,  are  necessary  parties.  The  trus- 
tees have  the  legal  interest,  and  therefore  they  are  nec- 
essary parties.  The  cestuis  que  trust  (or  beneficiaries,) 
have  the  equitable  and  ultimate  interest  to  be  affected  by 
the  decree,  and  therefore  they  are  necessary  parties. 
•Cooper's  Eij.,  PI.,— 34.  The  legal  title  to  the  land 
levied  on  in  this  case  being  in  the  trustees  it  Avas  error 
in  the  court  below  to  decree  the  sale  of  the  land  to  pay 
the  debt  before  the  trustees  were  made  parties  to  the 
cause.  Although  the  mere  naked  legal  title  to  the  land 
may  be  vested  in  the  trustees  in  this  case  for  the  use  of 
the  Company,  still  it  is  proper  and  necessary  for  the 
trustees  to  be  before  the  court,  so  that  if  a  sale  is  de- 
creed, the  court  may  be  able  by  its  decree,  to  pass  the 
legal  title  to  the  purchaser,  as  well  as  the  equitable 
right.  There  was  no  demurrer  to  the  bill,  because  the 
trustees  were  not  made  parties,  and,  so  far  as  the  record 
discloses,  no  objection  was  made  in  the  court  below  because 
the  trustees  were  not  parties  to  the  cause.  Still  the  ap- 
pellate court  will  reverse  a  decree  for  the  want  of  neces- 
sary parties,  though  the  objection  was  not  taken  in  the 
court   below.   Taylor^s   Admr.,  i\  Spindky  2  Gratt.,  44 ; 
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Jameson's  Admx.,  v,  JDeshields,  3  Gratt.,  4 ;  Richardson  v,  jtn„a^Terni. 
Davis  and  wife,  21  Gratt.,  706.  ^^ 

"The  second  error  assigned  is  that  "the  court  erred  in  not  on  Tract  co. 
quashing  the  attachment  and  dismissing  the  proceedings 
thereon.^'  No  reason  was  stated  in  argument  in  support 
of  this  error  and  in  fact  it  was  abandoned  in  argument 
by  the  appellant's  counsel.  No  reason  having  been  given 
why  this  assignment  of  error  should  be  sustained,  and 
being  unable  to  see  any,  this  assignment  of  error  must 
be  overruled. 

The  third  error  assigned  is  that  *4t  was  error  to  refuse 
the  filing  of  the  cross  bill.  No  relief  could  be  given 
upon  appellant's  answer.  After  the  answer  was  filed  and 
proofs  taken.  Baker,  the  appellee,  removed  from  the 
State  and  became  a  non-resident  insolvent.  The  Com- 
pany's said  cross  bill  sets  up,  substantially,  the  same  mat- 
ters against  complainant,  as  are  relied  on  in  the  answer 
of  the  Company  in  its  defense,  chief  and  most  important 
of  which  is,  that  the  oil  tanks  were  warranted  to  be  of 
first  class  quality,  as  to  material  of  which  they  were  con- 
structed, whereas,  in  fact,  they  were  made  of  inferior 
1  imber,  and  were  not  of  first  class,  as  agreed  to  be  construc- 
ted, &c.  Benjamin  on  Sales,  680,  says:  "Where  the  goods 
delivered  to  the  buyer  are  of  inferior  quality  to  that 
which  was  warranted  bv  the  vendor,  the  buver  has  three 
remedies :  First  He  may  refuse  to  accept  the  goods, 
and  return  them,  except  in  the  case  of  a  specific  chattel 
in  which  the  property  has  passed  to  him,  as  explained  in 
the  preceding  chapter.  Second.  He  may  accept  the 
goods  and  bring  a  cross  action  for  the  breach  of  the  war- 
ranty. Third,  If  he  has  not  paid  the  price,  he  may 
plead  the  breach  of  warranty  in  reduction  of  the  dama- 
ges in  the  action  brought  by  the  vendor  for  the  price." 
If  this  had  been  an  action  of  assumpsit  to  recover  the 
price  of  the  oil  tanks  the  Company  would  be  entitled,  on 
a  proper  issue  being  made,  to  have  deducted  or  abated 
from  the  actual  price,  so  much  as  it  proved  itself  entitled 
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.7an.il7v'Teriu.^y  rcasoii  of  the  breach  of  warranty,  if  there  was  a  war- 
Jtaker^    rantv  satisfactorily  proven.     In  the  case  of  Ward  v.  Fcl- 

oiiT^otO).  ^^'**>  ^  Mich.,  281,  being  an  action  of  assumpsit,  it  was 
held  and  supjx>rted  by  an  able  opinion  delivered  by  judge 
Martin,  who  delivered  the  opinion  of  the  court,  that 
"where  the  defendant  having  a  demand  against  the  com- 
plainant springing  out  of  the  same  contract  or  transac- 
tion upon  which  the  suit  is  brought,  elects  to  use  his 
claim  by  way  of  recoupment,  he  can  only  set  it  up  in 
abatement,  and  can  not  go  beyond  that,  as  in  set  off,  and 
have  a  balance  certified  in  his  favor.  The  defence  of  re- 
coupment is  distinguishable  from  that  of  set  off  in  the 
following  particulars  :  1st.  In  being  confined  to  matters 
arising  out  of,  and  connected  with  the  transaction  or 
contract  upon  which  the  suit  is  brought.  2d.  In  having 
no  regard  as  to  whether  such  matters  are  liquidated  or 
unliquidated.  3rd.  That  the  judgment  is  not  the  subject 
of  statutory  regulations,  but  controlled  by  the  rules  of 
the  common  law.''  The  defendant  has  the  election 
whether  he  will  set  up  his  claim  in  answer  to  the  plain- 
tiff's demand  or  resort  to  his  cross  action.  See  opinion 
of  court  in  the  case  last  cited,  289.  It  seems  to  me  that 
the  doctrine  stated  in  Benjamin  on  Sales  and  in  the  case 
in  3  Mich.,  is  reasonable  and  just  and  should  prevail  in 
this  State  in  proper  cases,  and  that  such  is  the  true  com- 
mon law  rule  without  reference  to  statutory  provision  or 
rules  of  equity. 
The  complainant's  demand  in  the  case  before  us  is  a  Icgal^ 
and  not  an  equitable  demand,  and  this  suit  is  a  proceeding 
in  equity  to  enforce  the  legal  demand  by  foreign  attach- 
ent,  based  upon  a  statute,  and  the  defendant  is,  and  should 
be,  entitled  to  make  at  least  such  defencesagainst  the  plain- 
tiff's demand,  in  whole  or  in  part,  as  he  would  be  entitled 
if  the  case  were  an  action  at  law,  leaving  out  of  view 
equitable  defences.  On  the  examination  of  the  Company's 
answer,  I  feel  satisfied  that  if  the  Company  had  succeeded 
in  establishing  the  warranty,  and  breach  thereof,  stated 
and  set  up  in  the  answer,  it  would  be  entitled  to  a  de- 
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duction  or  abatement  from  the  contract  price  of  the  two  j^^^  J;^^!^Tenii. 
oil  tanks,  to  such  an  amount  a.s  it  was  proven  to  be  just-  ^^^^ 
ly  and  legally  entitled,  by  reason  of  the  breach  of  war-  on  Tract  Co. 
ranty;  and  I  furthermore  think,  from  the  character  of 
the  answer,  that  it  may  be  assumed  that  the  Company 
did  elect  to  rely  upon  such  defence,  by  way  of  recoup- 
ment, though  the  answer  does  not  so  state,  in  express 
words.  It  then  being  competent  for  the  court  to  allow  the 
Company  a  deduction  or  abatement  from  the  contract 
price  of  the  two  oil  tanks,  and  the  Company  having 
taken  evidence  on  that  subject,  tending  to  support  that 
defence,  it  was,  in  fact,  unnecessary  to  file  a  cross-bill 
for  that  purpose.  I  think,  however,  th^t  considering  the 
whole  evidence  in  the  cause,  the  Company's  claim  of  a 
warranty,  and  that  it  has  sustained  damages  by  reason  of  a 
breach  thereof,  by  the  complainant,  is  not  satisfactorily 
established.  Again,  even  though  it  were  allowable  for 
the  Company  to  file  its  cross-bill  in  this  case,  if  offered 
at  the  proper  time,  still  it  is  clear  that  it  was  not  proper 
to  allow  it  to  file  it  at  the  time  it  was  offered,  to  operate 
as  prayed.  It  had  certainly  been  delayed  an  unreason- 
able time,  and  no  excuse  whatever  is  given  for  the  de- 
lay. The  reason  mainly  urged  here,  why  it  should  have 
been  allowed  to  have  been  filed,  as  prayed,  and  to.  have 
the  effect  of  staying  or  suspending  further  proceedings 
in  the  original  suit,  until  an  account  was  taken  of  the 
matters  set  up  in  the  cross-bill,  as  therein  prayed,  is  that 
the  complainant,  Baker,  had  become  a  non-resident  of 
the  State  since  the  commencement  of  the  original  suit. 
Baker's  deposition  is  taken  in  the  cause.  It  was  taken 
on  the  28th  day  of  July,  18G9,  and  in  his  deposition,  he, 
(Baker,)  says  that  he  resides  in  Omaha,  Nebraska.  More 
than  two  years  after  Baker's  deposition  was  taken,  the 
Company  offered  its  cross-bill.  During  this  two  years 
the  Company  must  have  known  that  Baker  w^as  not  a 
resident  of  this  State.  Again,  all  the  proofs  in  the  cause 
were  taken  more  than  two  years  prior  to  the  offering  to 
file   the   eroas-bill.     The   offer  to  file  the  cross-bill,  an ' 
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janui?y  Term.^^''  the  circumstances  of  this  case,  was  unreasonably  de- 
5akw^      layed,  as  no  reason  or  excuse  is  given  for  such  delay. 

Oil  Tract  Co.  The  court  will  not  suspend  the  hearing  of  the  original 
cause  on  account  of  a  cross-bill,  when  that  cross-bill  has 
been  filed  at  an  unreasonable  period. — Rob.  Old  Prac, 
319,  and  cases  there  cited.  The  appellants  third  assign- 
ment of  error  must,  therefore,  be  overruled. 

The  fourth  assignment  of  error  is,  that  "it  was  error 
to  decree  for  the  appellee,  upon  the  pleadings  and  proofs 
in  the  cause.'^  On  a  careful  examination  of  the  evidence 
disclosed  by  the  record,  I  am  of  opinion  that  the  court 
below  did  not  err  in  rendering  a  personal  decree  against 
the  said  Company,  (as  the  Company  had  appeared  and 
filed  its  answer  in  the  cause,)  for  the  amount  stated  in 
the  decree,  together  with  the  costs  of  the  suit.  While  the 
evidence  adduced  by  complainant  and  defendant  is  some- 
what conflicting,  the  weight  of  the  evidence  is  in  favor 
of  the  complainant's  claim  against  the  Company,  as  to 
amount,  as  ascertained  and  adjudicated  by  the  court  be- 
low, in  its  decree  rendered  in  the  cause  on  the  27th  day 
of  November,  1871.  The  fourth  assignment  of  error 
must,  therefore,  be  overruled. 

The  fifth  assignment  of  error  is  that  "the  mechanic's  lien 
of  P.  D.  Rees  was  a  proper  set  off,  and  should  have  been 
allowed.''  As  to  this  assignment,  it  is  sufficient  to  say 
that  the  record  fails  to  disclose  proof  of  any  such  me- 
chanic's lien. 

The  sixth  assignment  ot  error  is  that  it  was  error  to  decree 
the  sale  of  the  land  for  cash,  and  not  to  require  the  special 
commissioner  to  give  bond  with  security,  conditioned  ac- 
cording to  law,  before  making  the  sale.  Under  the  statute, 
as  it  was  at  the  date  of  the  decree  of  sale,  it  was  certainly 
not  error  to  direct  the  sale  of  the  land  to  be  made  for  cash. 
But  as  the  sale  Avas  directed  to  be  made  for  cash,  both  of 
the  real  and  personal  property  levied  on,  I  think  the 
court  ought  to  have  required  the  commissioner  to  give 
bond,  with  good  personal  security,  in  a  penalty  fixed  by 
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the  court,  conditioned  according  to  law.     It  seems  to  me  jauiart* Term. 

this  is  the  better  practice,  and  should  be  adhered  to,  es-" 

pecially  as  the  law  requires  that  such  bond  and  security 

shall  be  given  before  the  commissioner  is  authorized  to 

receive  any  money  upon  the  sale.     While  this  might  not 

be  suflBcient  cause   for  reversing   a  decree  of  s^le  in  all 

cases,  still  I  think  it  is  much  the  better  practice  where 

sales  are   decreed  for  cash  in  hand,  to  require  the  special 

commissioner,  before   he  makes  sale,  to  execute  and  file 

the  bond  ;  and  this  would  seem  to  be  contemplated  by  the 

law. 

The  appellee,  by  his  counsel,  has  asked  us  if  we  were 
of  opinion  that  the  pei*sonal  decree  rendered  against  the 
said  Company  was  authorized  by  the  evidence  to  strike 
out  so  much  of  the  decree  as  directs  the  sale  of  the  prop- 
erty and  appoints  a  special  commissioner,  &c.,  and  leave 
the  personal  decree  against  the  Company  for  the  money 
and  costs  of  suit,  standing  in  full  force  against  the  Compa- 
ny. The  decree  in  this  cause  is,  on  its  face,  very  similar  in 
form,  to  the  decree  in  the  ease  of  Woodson,  Trustee,  v.  Per- 
kinsy  5  Gratt.,  345.  In  that  case  there  was  a  personal 
decree  against  the  plaintiff  for  a  sum  of  money,  followed, 
as  in  this  case,  with  a  provision  that  unless  the  money  was 
paid  within  a  specified  period,  that  certain  slaves  should 
be  sold,  &c.,  and  directed  to  whom  the  proceeds  of  sale 
should  be  paid.  But  the  court  said  it  was  an  interlocu- 
tory decree,  and  that  no  execution  could  issue  on  the  de- 
cree, for  the  naoney  decreed,  without  leave  of  the  court. 
And  that,  as  there  was  no  ground  for  a  personal  decree 
against  the  plaintiff,  who  was  a  mere  trustee,  it  would 
have  been  competent  for  the  court  at  any  time  before 
final  decree,  so  to  have  modified  the  decree  as  to  have 
relieved  the  trustee  from  any  supposed  personal  liability 
growing  out  of  the  general  terms  of  the  interlocutory 
decree.  The  case  of  MuUer  v.  Bailey,  21  Gratt.,  521,  was 
also  cited  by  appellee.  But  I  do  not  think  these  cases 
sustain  the  appellee's  position  in  this  case.  The  views 
of  the  judges  in  these  cases  are  predicated  upon  the  idea 
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january^Tcrm.  ^^^^  ^"^^^  action  may  be  had  when  the  error  is  merely 
Bak^r  formal,  and  not  substantial.  But  this  is  substantially 
on  Tract  Co.  a  proceeding  in  rem;  although,  because  the  Company  ai>- 
peared  and  answered,  it  is  competent  to  render  a  personal 
decree  against  it  for  the  amount  of  money  due  and  costs 
of  suit.  "The  original  object  of  the  suit  was  to  obtain 
a  judgment  against  the  lands,  and  the  sale  thereof,  to 
satisfy  the  amount  of  money  <lue  from  the  said  Company 
to  the  complainant,  and  the  decree,  when  taken  alto- 
gether, is  in  fact  but  a  decree  in  rem.  No  leave  is  given 
to  sue  out  execution  against  the  said  Company  upon  that 
part  of  the  decree  which  is  for  money,  and,  I  apprehend, 
that  it  was  not  contemplated  that  execution  should  issue, 
without  leave  of  the  court  first  obtained.  The  decree 
decided  the  principles  of  the  case,  so  far  as  to  determine 
that  the  complainant  was  entitled  to  a  decree  against  the 
lands  to  pay  the  ascertained  debt  and  costs  of  suit,  as  the 
case  was  then  presented  by  the  pleadings  and  proofs,  and 
under  the  law,  the  Company  was  entitled  to  appeal  to  the 
Supreme  Court  of  Appeals  from  that  decree,  and  to  have 
the  same  reversed,  if  erroneous,  and  recover  its  costs 
against  the  complainant.  Then,  in  this  case,  to  grant 
the  complainant's  request  or  motion,  and  strike  out  so 
much  of  the  decree  as  directs  a  sale,  &c.,  and  affirm  so 
much  of  the  decree  as  is  for  the  money  and  costs  of  suit, 
and  give  the  appellee  costs  against  the  appellant,  would, 
in  effect,  change  the  whole  character  of  the  decree,  in 
substance  as  well  as  form,  to  the  manifest  prejudice  of 
the  rights  of  the  appellant.  This,  I  do  not  think,  should 
be  done,  especially  in  a  case  like  the  j)resent. 

The  attachment,  I  think,  is  a  lien  on  the  oil  tanks  up- 
on which  it  was  levied,  if  they  are  not  so  attached  to  the 
land  as  in  legal  contemplation  to  be  a  part  thereof. 
That  the  tanks  are  a  part  of  the  realty,  there  is  nothing 
in  the  record  to  show\  The  bill,  in  effect,  alleges  that  the 
oil  tanks  arc  personal  property  and  the  answer  does  not 
contest  the  facts,  and  there  is  no  evidence  in  the  record 
upon  the  subject.     The  sheriff's  return  says  that  that  the 
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tanks  are  standing  on  the  Rathbone  Oil  Tract  Company's j^jj^jj^J^.'^^.^.^^ 
lands.     For  anything  that  appears  in  the  record,  the  oil   ~BakiJ^ 
tanks,  and  the  oil  therein  levied  on,  are  personal  prop-  onTryctco. 
erty  of  said  Company,  and  the  conrt  might  have,  properly, 
directed  the  same  to  he  sold  to  pay  the  deb£  and  costs, 
without  the  trustees  being    made  parties   to  the  suit, 
but  not  so  as  to  the  land.     For  these  reasons,  the  decree 
of  the  circuit  court  of  Wirt  county  rendered  in  this  cause 
on  the  27th  day  of  November,  1871,  must   be    reversed, 
with  costs  in  this  Court,  in  favor  of  the  appellant. 

Paull  and  Moore,  Judges,  concurred.     Absent  Hoff- 
man, Judge,  by  reason  of  sickness. 

The  following  is  the  decree  entered  in  this  suit  here  : 
And  this  court  proceeding  to  render  such  decree  as  the 
court  below  should  have  rendered ;  It  is  adjudged,  ordered 
and  decreed  that  the  complainant,  J.  W.  Baker,  recover 
against  the  defendant  Rathbone  Oil  Tract  Company  the 
sum  of  $1,842.05,  with  interest  thereon  from  the  16th  day 
February,  1867,  subject  to  a  credit,  of  $1,000,  paid  on 
said  16th  day  of  February,  1867,  and  the  further  sum  of 
$150,  paid  February,  8, 1867,  and  that  the  complainant 
also  recover  from  defendant  Rathbone  Oil  Company 
his  costs  about  the  prosecution  of  this  suit  in  said  cir- 
cuit court  expended,  and  leave  is  given  the  complainant 
to  sue  out  execution  thereon,  if  he  so  desires.  And  this 
cause  is  remanded  to  the  said  circuit  court  of  Wirt 
county,  with  directions  to  said  court  to  proceed  to  direct  so 
much  of  the  personal  property  levied  on,  as  may  be  neces- 
sary, to  be  sold,  if  the  the  complainant's  debt  and  costs 
are  not  paid  or  otherwise  made,  within  some  reasonable 
time,  to  be  fixed  by  the  court,  if  asked  by  the  complain- 
ant ;  and  with  further  directions,  if  it  should  become 
necessary  to  resort  to  a  sale  of  any  part  of  the  land  on 
which  the  attachment  in  the  cause  was  levied,  not  to  pro- 
ceed to  make  a  decree  to  sell  any  part  of  the  land  to  pay 

said  debt,  interest  and  costs,  or  any  part  thereof,  until 
59 
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^^^1^       Wm.  Whiteriffht  and  T.  J.  P.  Giranes  Foster  arc  made 

Jaiiuurr  Teria.  ^  • 


-\ 


Baker  "P^^'ti^s  to  this  suit ;  and  for  this  purjwse,  the  complain- 
oii  Tract  Co  ^^^f  if^^  asks  it,  may  have  leave  to  file  an  amended  bill, 
and  if  the  complainant  does  not  ask  a  sale  of  the  personal 
property,  or  file  an  amended  bill  making  said  trustees 
parties  to  this  suit,  or  both,  in  a  reasonable  time,  to  be 
adjudged  by  said  circuit  court,  then  the  circuit  court 
shall  dismiss  the  cause,  as  to  the  property  attached  ;  or 
the  circuit  court  may  dismiss  the  cause  as  to  the  property 
attached,  at  any  time,  on  motion  of  the  complainant. 

Decree  Reversed. 
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CHARLESTON. 


Parker  v.  Clark. 

March  2,  1874. 

1.  The  clerk  of  the  District  Court  of  the   United  States  for  the  Dis-       1874. 

trict  of  West  Virginia,   is  authorized  to  administer  an  oath,  un-  J*°°*"'y    ^"°' 
der  the  twenty-seventh   section   of  chapter    one  hundred  and    r  7  4fsf\ 
seventy-six  of  the  Code  of  Virginia,  ed.  1860,  in  any  case  there-    1  ^  ^ 
in  provided,  the  clerk  of  said  court  being  embraced   within  the 
words,  "or  the  clerk  of  any  court." 

2.  An  affidavit  made  to  a  petition   for  a  rehearing,  by  a  party  not 

served  with  process,  is  sufficiently  certified  under  the  Code  of 
Virginia,  ed.  1860  by  the  following  words  :  "Subscribed  and  sworn 
to  before  me  this  22nd  day  of  September,  1866,"  the  name  and  offi- 
cial character  of  the  certifying  officer,  being  recognized  and  ad- 
mitted by  the  parties.* 

Appeal  from  an  order  of  the  circuit  court  of  Cabell 
county,  upon  a  petition  of  Peter  Clark,  on  behalf  of 
himself  and  others,  asking  an  opening  and  a  rehearing 
of  a  certain  decree  rendered  against  them,  in  favor  of 
Willard  Parker,  in  said  circuit  court,  theretofore.  So 
many  of  the  facts  as  is  necessary  to  an  understanding  of 
the  case  appear  in  the  opinion  of  the  Court. 

*  The  following,  is  section  twenty-seven  of  chapter  one  hundred 
and  seventy-six  of  the  code  of  Virginia,  ed.  1860,  referred  to  in  the 
opinion  of  the  Court. 

"27.  In  any  case  in  which  an  oath  might  be  administered  by,  or  an 
affidavit  made  before  a  justice,  the  same  mav  be  done  by  or  before  a 
notary  public,  or  a  commissioner  appointed  by  the  governor,  or  by  a 
court,  or  the  clerk  of  any  court ;  or  m  case  of  a  survey  directed  by  a 
court  in  a  cause  therein  pending,  by  or  before  the  surveyor  directed  to 
execute  said  order  of  survey.  An  affidavit  may  also  be  made  before 
any  officer  of  another  state  or  country  authorized  by  its  laws  to  ad- 
minister an  oath,  and  shall  be  deemed  duly  authenticated  if  it  be  sub- 
scribed by  such  officer,  and  there  be  annexed  to  it  a  certificate  of  the 
clerk  or  other  officer  of  a  court  of  record  of  such  state  or  country,  un- 
der an  official  seal,  verifying  the  genuineness  of  the  signature  of  the 
first  mentioned  officer,  and  his  authority  to  administer  an  oath." 
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janui?J%eriu.     Tlic  HoD.  James  W.  Hoge  judge  of  the  Mason  circuit 
^   r&rktiT    ~^ourt,  presided  at  the  hearing  below. 

V. 

Clark.  Ralph  Leeky  of  Ohio  and  Benjamin  H.  Smith,  and  James 

M,  Laidley,  for  the  appellants. 

James  H.  Ferguson,  for  the  appellee. 

Paull,  Judge  : 

In  June,  1864,  Willard  Parker  filed  his  bill,  in  the 
circuit  court  of  Cabell  county,  to  subject  to  sale  the  estate 
and  interest  of  Peter  Clark  in  certain  tracts  or  parcels 
of  land,  lying  in  different  counties  of  this  State,  and 
which  had  been  previously  assigned  to  said  Parker,  as  a 
security  for  debts  and  liabilities  due  to  him,  by  the  said 
Clark.' 

On  the  16th  day  of  September,  1864,  a  decree  was  en- 
tered against  the  said  Clark  for  the  payment  of  over  $50,- 
000,  and  a  sale  directed  of  his  interest  in  the  lands 
aforesaid,  for  its  payment.  This  estate  was  sold  by  a 
commissioner  of  the  court,  and  report  of  sale  made  and 
returned  and  confirmed  by  the  court,  by  an  order  in  said 
'  cause  made  the  4th  day  of  January,  1865. 

On  the  26th  of  September,  1865,  Peter  Clark,  on  be- 
half of  himself  and  others,  filed  his  petition  for  a  re- 
hearing of  the  case  under  the  2)ro visions  of  the  Code  of 
Virginia,  and  the  subsequent  amendments  thereof.  This 
petition  with  the  affidavit  thereon,  are  found  in  the 
record,  which  recites  that  they  were  filed  at  that  time. 

At  the  November  term,  1865,  it  was  ordered  that  this 
petition  be  dismissed  :  whereupon,  the  petitioner,  Peter 
Clark,  forthwith  tendered  his  petition  de  novo,  with  ac- 
companying affidavit,  and  it  was  ordered  by  the  court 
that  the  same  be  filed,  &c.  The  record  then  exhibits  the 
following  proceedings;  that  on  the  23d  day  of  March, 
1867,  on  petition  to  open  decree  and  make  defence  in  the 
case  of  Willard  Parker,  v.  Peter  Clark  and  others,  came 
the  petitioner  and  tendered  his  petition,  with  accompany- 
ing affidavit  and  bond,  and  it  was  ordered,  by  the  court, 
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that  the  same  be  filed,  and  that  summons  be  awarded  the  january^ernu 
petitioner  against  the  said  Willard  Parker,  returnable  to      p^^^^^. 
the  first  day  of  the  next  term  of  this  court.    The  summons       cJj^^ 
not  being  executed,  an  order  of  publication    was  taken 
against  the  said  Parker,  and  on  the  24th  day  of  Septem- 
ber, 1868,  the  following  order  was  made ;  (after  reciting 
that  the  order  of  publication   was  made,  and   the  cause 
coming  on  for  a  rehearing)  "that  the  said  petitioner,  upon 
executing  a  bond  with  good  and  sufficient  security  in  the 
jHJualty  of  $5,000,  conditioned  as  the  law  directs,  on  or 
before  the  end  of  the  next  term  of  this  court,  is  permit- 
ted to  file  his  answer,  and  make  defence  to  this  suit,  and 
that  the  suit  be  opened  and  reheard." 

In  this  state  of  the  case,  it  seems,  that  in  May,  1869, 
Peter  Clark  again  filed  his  petition  to  have  the  case 
opened  and  reheard  ;  but  the  judge  then  presiding  hav- 
ing been  counsel  for  Parker,  no  action  was  had,  except 
to  direct  the  petition  to  be  filed  and  action  thereon  con- 
tinued. At  the  August  term  1869,  the  petitioner  ten- 
dered a  bond  for  costs,  with  surety,  in  the  penalty  of 
$5000,  but  the  judge  being  counsel,  as  aforesaid,  declined 
to  act  upon  the  same,  and  the  cause  was  continued. 

The  next  order  appearing  in  the  record  was  made  on 
the  6th  of  January,  1870,  dismissing  the  petition,  the 
counsel  for  Willard  Parker  claiming  that  the  petition 
so  dismissed,  was  the  same  filed  in  May,  1 869. 

The  grounds  on  which  the  same  was  dismissed,  are 
stated  to  have  been,  "that  the  clerk  of  the  District  Court 
of  the  United  States,  who  appears  to  have  certified  the 
affidavit  thereto,  had  no  authority  to  administer  oaths  in 
cases  in  this  court,  and  because  the  said  petition  is  not 
accompanied  by  the  affidavit  required  by  law."  .The 
counsel  for  Parker  moved  the  court  to  dismiss  the  peti- 
tion on  the  above  grounds,  and  it  was  done,  accordingly. 
Peter  Clark  then  mi,  .-ed  the  court  to  re-instate  the  peti- 
tion and  accompanying  affidavit  u^x^n  the  trial  docket  of 
the  court  under  the  eleventh  section  of  chapter  one-hun- 
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HnuMjTwm.  ^^^^  ^^^  twenty-sevcn  of  the  Code,  but  the  motion  was 
Parker  Overruled.  The  historj'  of  these  proceedings  appears  to 
olxk.  ^^  confused,  and  this  Court  endeavored,  by  means  of  a 
certiorari,  to  obtain,  if  possible,  a  more  complete  or  sat- 
isfectory  record.  The  effort,  however,  has  failed,  and 
the  questions  arising  must  be  determined  as  they  now 
appear. 

It  is  now  insisted,  in  this  Court,  that  the  order  dismiss- 
ing the  petition,  in  January,  1870,  was  erroneous. 

If  the  petition  had  been  presented  to  the  court  below,  for 
the  first  time,  in  May,  1869,  an  order  dismissing  it,  might 
have  been  proper,  the  same  not  having  been  filed  within 
one  year  from  the  date  of  the  decree  complained  of,  which 
was  made  in  the  year  1865 :  See  Amendments  to  the  Code 
page  750,  being  an  act  passed  March,  3,  1870.  But  this 
was  the  same  petition  which  was  filed  in  March,  1867,  and 
at  a  previous  term,  and  which  was  filed  within  five  years 
from  the  date  of  the  decree  complained  of,  that  being  the 
period  limited  by  the  Code,  at  that  time,  and  previous 
to  the  act  of  March,  1870.  That  this  i.^  the  same  peti- 
tion would  seem  to  be,  apart  from  the  fact  that  a  writ  of 
certiorari  returned,  shows  that  the  record  is  complete,  and 
consequently  no  petition  filed  in  the  cause  or  among  the 
papers,  has  ever  been  lost. 

This  is  also  further  evident  from  the  fact  that  while  the 
record  does  not  show  how  the  affidavit  to  the  petition, 
filed  in  May,  1869,  was  certified,  yet  the  order  dismiss- 
ing the  same  in  January  1870,  recites  that  it  was  certified 
by  Jasper  Y.  Moore,  clerk  of  the  District  Court  of  the 
United  States,  and  holds  the  certificate  of  the  clerk  to  be 
insufficient.  And  again,  the  petition  filed  in  September, 
1865,  and  the  certificate  thereto,  as  given  by  said  Moore, 
clerk  as  aforesaid,  are  the  only  petition  and  certificate 
found  in  the  record,  and  would  thus  indicate  that  they  are 
the  same  that  were  filed,  also,  in  1867.  Moreover,  the  ar- 
gument of  the  counsel  of  Willard  Parker  before  this 
Court,  is  founded  now,  as   in  the   court  below,  upon  the 
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alleged    insufficiency    of   said    Moore's    certificate,    andj^^JyTenn. 
stating  that  the   same   petition    was   presented,   on  sev-      pi^l^  ~~ 
eral  occasions,  and  refers  to  it,  and  the  affidavit,  as  being      c\lrk. 
the  same  found  in  the  record  on  page  twenty-seven  where 
it  ^r«^  appears.     This   petition,  therefore,  being  filed  in 
time,  it  was  error  to  dismiss  it,  unless  demanded  by  some 
principle  or  provision  of  law. 

No  process  ever  having  been  served  on  said  Peter 
("lark,  and  he  having  been  proceeded  against  by  publi- 
cation, this  petition  was  filed  under  the  thirteenth  sec- 
tion of  chapter  one  hundred  and  seventy  of  the  Code  of 
1860,  as  amended  by  the  second  section  of  chapter  twenty- 
nine,  of  Session  acts  of  the  year  1865. 

This  act  of  1865,  required  that  the  petition  should  be 
accompanied  by  an  affidavit,  which  is  now  familiarly 
known  as  the  "test  oath ;''  and  if  the  petitioner  did  not 
claim  to  be  a  citizen  of  this  State,  that  he  should  also 
take  an  oath  to  support  the  Constitutions  of  the  United 
States  and  pf  West  Virginia. 

It  may  now  be  observed  that  the  act  of  1865,  prescrib- 
ing the  oath  aforesaid,  as  a  pre-requisite  to  the  filing  of 
the  petition,  has  been  adjudged  by  this  Court,  in  different 
cases,  to  be  unconstitutional  and  void  ;  it  was  not  neces- 
sary that  the  said  oath,  should  accompany  the  petition. 
Not  claiming  to  be  a  citizen  of  West  Virginia,  no  oath 
to  support  the  Constitution  of  this  State,  or  of  the  Uni- 
ted States,  was  necessary'. 

The  only  remaining  ground  therefore,  on  which  it  is  now 
maintained,  that  said  petition  was  properly  dismissed,  is, 
that  it  is  not  verified  as  required  by  the  provisions  of  the 
Code  of  Virginia,  existing  at  that  time,  amended  as 
aforesaid.  The  twentA-seventh  section  of  chapter  one 
hundred  and  seventy-six  of  said  Code  in  force  at  the 
time,  provides  "that  in  any  case  in  which  an  oath  might 
be  administered  by,  or  an  affidavit  made  before  a  justice, 
the  same  may  be  done  by  a  court,  or  the  clerk  of  any 
court. 
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jam/ao-^Teiiii.  ^^^  tliiiik  this  language  sufficiently  comprehensive  to 
Srkei-  include  the  courts,  or  the  clerks  of  the  courts  of  the 
nirk.  United  States,  holding  and  exercising  jurisdiction  within 
the  limits  of  this  State.  They  are,  in  some  respects, 
recognized  as  courts  of  the  State ;  their  judgments  are 
treated  as  liens  upon  real  estate ;  they  adopt  the  rules  of 
practice  prevailing  in  our  courts,  and  in  questions  ex- 
clusively applicable  to  our  own  people,  and  arising  under 
the  laws  of  the  State^  they  recognize  the  principles  and 
adopt  the  authority  of  our  decisions :  This  subject  is 
more  extensively  discussed  in  the  opinion  delivered  by 
Raymond,  President,  in  the  case  of  Dickinson  t.  Hail- 
road  Company  J  infra,  to  which  reference  is  here  made. 
It  is  said,  however,  that  the  certificate  appended  to  the 
petition,  in  the  following  w^ords:  "subscribed  and  sworn 
to  before  me,  &c./^  is  not  sufficient.  In  the  Code  of  Vir- 
ginia no  form  of  certificate,  for  the  verification  of  plead- 
ings, such  as  appears  in  the  present  Code,  page  six  hun- 
dred and  five,  was  prescribed.  These  words  certainly 
refer  to  the  petition,  and  must  be  held  as  embracing  and 
verifying  the  contents  of  the  petition.  Formerly,  where 
no  form  of  certificate  was  prescribed,  it  was  a  very  com- 
mon and  constant  mode  of  certifying  an  affidav'it  to  the 
contents  of  a  paper,  or  of  a  pleading,  and  the  very  ab- 
sence of  all  controversy  and  decision  in  our  courts  upon 
the  question,  may  be  regarded  as  some  evidence  in  favor 
of  the  sufficienc}'  of  such  a  certificate. 

And  again,  this  form  of  certificate,  in  the  same  words, 
is  prescribe<l  in  the  present  Code,  to  the  affidavits  of  as- 
sessors of  lands  ;  see  pages  one  hundred  and  seventy-four 
and  one  hundred  and  seventy-five ;  and,  M'as  also,  with  the 
omission  of  the  word  "subscribed,"  so  prescribed  for  as- 
sessors in  the  code  of  Virginia,  jmge  two  hundred  and 
five. 

But  again  it  is  said,  that  the  words  and  letters  used  by 
Jasper  Y.  Moore,  to  designate  his  official  character,  are 
not  sufficient  for  the  purpose.  Without  passing  upon  this 
question,  we  think  the  defendant  Parker  is  precluded 
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from  that  objection  here.     The  record  expressly  recites  jg^y^^J^^^ 
that  he,  by  his  attorney,  mov^ed  the  court  below  to  dis-      pii^^i^ 
miss  this  petition  for  the  following  reason,  to-wit :  "in-      q^jij 
asmuch  as  the  clerk  of  the  District  Court  of  the  United 
States,  who  appears  to  have  certified  the  affidavit  thereto, 
had  no   authority   to  administer   oaths  in   cases  in  this 
court."     Here  his  official  character  was  fully  recognized 
and  admitted,  and  was  made  the  basis  of  the   court's  ac- 
tion in  dismissing  the  petition. 

Upon  the  view  of  the  whole  case,  it  is  adjudged,  or- 
dered and  decreed  that  the  order  entered  in  this  cause  on 
the  6th  day  of  August,  1869,  and  all  subsequent  orders 
therein  made,  be  reversed  and  set  aside  ;  and  this  Court 
proceeding  to  make  such  order  and  decree  as  the  said 
circuit  court  should  have  made  in  the  cause,  on  the  said 
6th  day  of  August,  1869,  it  is  adjudged,  ordered  and  de- 
creed that  the  petition  of  Peter  Clark  and  others,  here- 
tofore filed  in  this  cause,  be  taken  and  considered  as  be- 
ing regularly  filed,  heretofore,  and  that  the  ))ond  presen- 
ted to  the  said  court  on  the  date  last  aforesaid,  bearing 
date  the  5th  day  of  August,  1869,  be  received  and  fileil, 
and  that  a  rehearing  be  granted  said  Clark,  and  the  other 
j)ersons  named  in  snch  petition,  in  said  cause,  as  prayed 
ill  the  said  petition ;  and  the  cause  is  remanded  to  the 
circuit  court  of  Cabell  county,  to  be  proceeded  in,  as  in 
such  cases,  the  law  directs  and  justice  and  equity  require. 

Raymond,  President,  and  Hoffman,  Judge,  concurred. 
Absent,  Moore,  Judge. 

Judgment  Reversed  and  Corrected,  and  Cause 
Remanded. 
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CHARLESTON, 


Warren  and  wife  v.  Syme. 

March  2,  1874. 

A  writing  between  parties,  signed  and  sealed,  by  which  the  owner 
of  a  lot  and  the  owners  of  other  adjacent  lots,  agree  that  the  lat- 
ter, who  sinks  a  well  on  the  lot  of  the  former,  shall  have  access 
to  it  forever,  and  may  use  water  from  it,  at  all  times — the  writing 
not  indicating  that  the  parties  contemplate  any  further  assurance — 
is  a  present  grant  of  the  right  to  use  the  well. 

2.  Such  a  deed,  though  containing  no  express  declaration  that  the 
right  granted  shall  pertain  to  the  adjacent  lots,  but  providing 
that  neither  of  the  grantees  shall  dispose  of  the  easement,  unless 
at  the  same  time  he  shall  dispose  of  his  lot,  by  implication,  an- 
nexes the  servitude  to  the  respective  lots,  as  an  easement  appur- 
tenant to  each. 

8.  Intrinsic  certainty,  in  a  deed  relative  to  specific  property,  is  impos- 
sible. The  description  can  be  made  certain  only  by  proof  or  rec- 
ognition of  the  identity  of  the  subject  to  which  it  relates,  or  other 
objects  or  things  that  more  or  less  directly  and  distinctly  indicate 
and  determine  it.  And,  in  the  application  of  deeds  and  other 
documents  to  lands  and  lots,  extensive  latitude  is  allowed  for  the 
discovery  and  proof,  not  only  of  visible  monuments  or  objects 
mentioned,  but  of  mathematical  lines  of  other  lands  and  lots,  and 
various  classes  of  facts,  to.which  the  description  or  suggest  ions  in 
the  document  may  apply. 

4.  The  certainty  of  a  deed  is  determined  by  the  principles  of  the  com- 
mon law.     The  recordation  is  regulated  by  the  statute  alone. 

6.  Under  the  law  before  the  year  1819,  when  a  deed  was  recorded  it 
was  as  valid  and  effectual,  as  to  all  i>ersons,  as  if  there  had  been 
no  legislation  requiring  recordation.  But,  if,  before  that  time, 
there  had  been  doubt  on  the  subject,  by  section  four,  of  chapter 
ninety-nine,  of  the  Revised  Code,  adopted  in  that  year,  the  validity 
of  the  deed,  when  recorded,  was  plainly  declared. 
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Whenerer  the  holder  of  land  made  a  deed  for  the  conveyance  of  1874. 

an  estate  or  the  creation  of  a  servitude  or  easement  upon  it,  that- 1 

was  valid  and  effectual,  as  to  the  alienor,  the  deed,  when  duly  ad-  aJJJ**"^®!" 


mitted  to  record,  became  alike  valid  and  effectual  to  pass  the  es- 
tate or  create  the  servitude,  as  to  any  subsequent  purchaser  of  the 
land,  from  him,  for  valuable  consideration  without  notice,  and  as 
to  all  other  persons. 

7.  The  opinion  of  the  Court  of  Appeals  of  Virginia,  expressed  in  the 

case  of  Mundy  r.  Vaivter,  and  other  cases  considered  with  it,  (3 
Gratt.,  518 — see  545,)  that  a  deed  executed  in  1805,  for  all  thees. 
tate,  both  real  and  personal  of  the  grantor,  because  of  the  want 
of  designation  and  description  ot  the  lands  intended  to  be  con- 
veyed, was  not  notice,  in  point  of  law,  to  a  subsequent  purchaser 
from  the  grantor,  of  the  existence  of  the  deed,  but  that  the  proof 
of  notice  must  be  such  as  to  affect  the  conscience  of  the  purchaser; 
though  in  its  application  to  the  peculiar  circumstances  of  that 
case,  not  questioned,  is  as  a  general  proposition,  disapproved. 

8.  The  clerk  of  a  court,  under  the  supervision  of  the  court,  must  as- 

certain the  papers  filed  in  a  case  or  referred  to  in  the  order  book 
as  a  part  of  the  record  :  Though  where  the  papers  are  identified, 
whether  they  may  be  considered  as  properly  a  part  of  the  record, 
the  court  alone  decides. 

9.  A  recital  in  a  deed,  under  the  bankrupt  act  of  1841,  that  a  person 

was,  by  the  United  States  District  Court  declared  a  bankrupt,  and 
that  the  grantor  was  assignee  and  was  ordered  to  sell  the  prop- 
erty granted,  is  not  evidence  of  the  facts  recited,  against  a  person 
claiming  the  property  otherwise  than  through  or  under  the 
grantor. 

10.  A  recital  in  a  deed  of  partition  that  a  person  died,  and  that  the 
parties  to  the  deed  are  his  heirs,  is  not  evidence  of  these  facts 
against  strangers. 

11.  Generally,  parol  evidence,  though  not  excepted  to  when  it  is 
offered  or  afterwards,  is  not  competent  to  prove  the  contents  or 
efi'ect  of  a  deed. 

12.  Generally,  a  person  can  not  be  disturbed  in  the  possession  or  en- 
joyment of  property  or  held  responsible  for  an  act  done  relating 
to  it,  by  any  person  not  entitled  to  the  property,  or  its  possession 
or  enjoyment. 

13.  A  provision  in  a  deed,  creating  a  servitude  upon  an  estate  and 
annexing  it  to  another  estate,  as  an  easement  appurtenant  to  the 
latter,  declaring  that  the  grantee  shall  not  dispose  of  the  easement 
separately  from  the  property  to  which  it  is  annexed,  is  not  a  re- 
straint upon  alienation  that  is  objectionable. 


Sfine. 
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1874.         14.  A  convevanco  of  property  to  which  an  casement  is  appurtenant 
Jan  nary  Term.  ,      ./     .      ,.  .      ,  .  ,       ^    , 
and  without  which  the  easement  cannot  be   granted,  made  by  an 

and""^?'  assignee  in  bankruptcy,  implies  the  transfer  of  the  easement  with 

the  property — Notwithstanding  it  does  not  appear  that  the  use  of 

the  easement  was  necessary  to  the  enjoyment  of  the  property,  or 

that  at  the   time  of  the   conveyance  the  easement  was,  in  fact* 

used  .with  the  property. 

1').  When,  by  direct  proof  of  a  grant,  or  other  sufficient  evidence,  an 
easement  has  been  conclusively  established,  there  may  le  proof  of 
an  act  or  declaration  of  the  owner,  indicative  of  renunciation  or 
abandonment,  followed  by  non-use  for  a  period  long  enough  to 
bar  an  action  of  ejectment  to  recover  the  possession  of  the  land ; 
which,  when  the  defendant  is  not  under  disability,  is  ten  years  • 
and  when  he  or  she  is  under  disability,  is  twenty  years:  Or 
proof  of  a  claim  by  the  owner  of  the  corporeal  estate,  or  another 
in  his  stead,  known  to  the  owner  of  the  easement,  or  evinced  by 
acts  that,  in  the  exercise  of  ordinary  vigilance  he  would  have 
learned,  followed  by  non-use  by  the  owner  for  such  period :  Or 
an  act  or  declaration  by  the  owner  of  the  easement,  clearly 
demonstrative  of  actual  abandonment  of  the  easement,  that,  in 
fact,  promotes  some  action  on  the  part  of  another,  by  which,  if  the 
easement  were  not  held  to  be  determined,  the  latter  would  be  se- 
riously injured  :  And  such  proof  may  conclude  the  extinguish- 
ment of  the  casement.  But  nothing  less  than  the  one  or  the 
other  of  these  combinations  of  facts,  will  have  such  effect.  The 
limited  right  of  a  husband  in  the  inheritance  of  his  wife,  may,  by 
such  acts  and  declarations,  be  affected  for  the  time  of  its  duration 
as  the  right  of  any  other  person. 

16.  Section  thirty-six  of  chapter  one  hundred  and  twenty-five  of  the 
Code,  which  provides  that  every  material  allegation  in  a  bill  not 
controverted  by  the  answer,  shall,  for  the  purposes  of  the  suit,  be 
taken  as  true,  does  not  require  a  more  special  denial  than  was  suffi- 
cient before  its  adoption.  But,  as  formerly,  the  plaintiff,  upon 
proper  allegations,  may  interrogate  the  defendant,  and  then  he 
will  be  required  to  answer  each  proper  interrogatory.  If  the 
defendant  does  not  answer  properly,  the  plaintiff  may  except  to 
the  answer.  When,  however,  he  fails  to  do  so,  a  general  denial 
of  the  allegations  of  the  bill,  will  make  it  necessary  that  the  plain- 
tiff shall  prove  the  facts  alleged  and  so  controverted,  that  are  in 
their  nature  affirmative. 

17.  A  court  of  equity,  upon  a  formal  hearing,  decrees  that  the  defen- 
dant remove  obstructions  to  a  well  which  the  plaintiff  claims  the 
right  to  use,  so  as  to  afford  the  plaintiff  access  to  the  well  at  all 
times,  unless  and  until  otherwise  ordered  by  the  court;  and 
that  if  the  obstruction  be  not  removed  within  ten  days,  the  sher- 
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iff,  upon  application  of  the  plaintiff",  shall  remove  it ;  and  that ,        1874. 

.    .          .                .       ,               -.,.,.,...        .,      1^3      .^        January  Terni. 
an  injunction  previously  awarded,  inhihiting  the  defendant  from _ 

obstructing  the  plaintiff's  using  the  well  till  the  rights  of  the     anj    ^|f^ 

claimants  could  be  settled,  shall  be  "continued,"  and  that  an  ac-        f^J^^ 

count  of  the  expenses  of  repairing  the  well  be  taken  :    And  the 

court,  on  a  final  hearing,  dismisses  the  bill : — the  former  decree 

was  merely  interlocutory ;  and  the  dismissal  of  the  bill  dissolves 

the  injunction. 

18.  When  the  plaintiff',  in  a  bill  alleges  sufficient  cause  for  making 
one  person  a  defendant,  but  not  for  making  others  such,  and 
seeks  no  relief,  takes  no  decree  nisi^  and  proves  no  right  to  relief 
against  the  latter,  who  make  no  defence,  and  the  case  being  ma- 
tured as  to  a  proper  defendant,  the  plaintiff  acquiesces  in  a  hear- 
ing ;  and  the  bill  is  dismissed  generally ;  the  plaintiff,  ujwn  ap- 
peal, has  no  right  on  that  account,  to  have  the  decree  reversed.* 

Appeal  by  Uriah  N.  Warren  and,  Mary  Ann,  hisM'ife, 
from  a  decree  of  the  circuit  court  of  Greenbrier  county, 
dismissing  complainant's  bill,  rendered  on  the  28th  day  of 
April,  1871,  in  a  suit  in  chancery  therein  pending,  where- 
in said  Warren  and  wife  were  complainants  and  Samuel 
A.  M.  Syme,  Renick  R.  Dickson,  St.  Clair  Johnson, 
Mark  L.  Spotts  and  Mrs.  Leonard  were  respondents. 
The  other  material  facts  appear  in  the  opinion  of  the 
Court. 

The  Hon.  Henry  L.  Gillaspie,  judge  of  the  thirteenth 
judicial  circuit,  presided  at  the  hearing  below. 

Price  &  Sperry,  for  the  appellants. 

Adam  C,  Snyder,  for  the  appellee,  Syme. 

*  For  section  thirty-six  of  chapter  one  hundred  and  twenty-five  of 
the  Code  see  t>icki7ison  r.  Railroad  Company^  infra.  The  following  is 
section  four  of  chapter  ninety-nine,  of  the  Revised  Code  of  Virginia, 
of  1819,  referred  to  in  the  opinion  of  the  Court. 

"4.  All  bargains,  sales  and  other  conveyances,  whatsoever,  of  any 
lands,  tenements  or  hereditaments,  whether  they  be  made  for  passing 
any  estate  of  freehold  or  inheritance,  or  for  a  term  of  3'ears,  and  all 
deeds  of  settlement  upon  marriage  wherein  either  "lands,  slaves, 
money  or  other  personal  thing  shall  be  settled  or  covenanted  to  be  left 
or  paid,  at  the  death  ot  the  party  or  otherwise ;  and  all  deeds  of  trust 
and  mortgages  whatsoever  which  shall  hereafter  be  made  and  executed, 
shall  be  void,  as  to  all  creditors  and  subsequent  purchasers  'for  valua- 
ble consideration,  without  notice,'  unless  they  shall  be  acknowledged 
or  proved,  and  'lodged  with  the  clerk  to  be'  recorded,  according  to  the 
directions  of  this  acl ;  but  the  same,  as  between  the  parties,  and  their 
heirs,  'and  as  to  all  subsequent  purchasers,  with  notice  thereof,  or  with- 
out valuable  consideration,'  shall  nevertheless  be  valid  and  binding." 
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JanJ[?y%orm.      HOFFMAN,    JUDGE  : 

aiJd'"w5e        I^  September  1869,  William  H.  Church  and  Uriah 

s/me.      ^'  Warren  and  Mary   Ann  Warren,  his  wife,  exhibited 

their  bill  in  equity  against  Samuel  A.  M.  Syme,  Renick  R. 

Dickson,  St.  Clair  Johnson,  Mark  L.   Spotts  and  Mrs. 

Leonard ;  in  which  the  plaintiffs  allege : 

That,  in  October  1833,  an  article  of  agreement  was 
entered  into  between  William  S.Littlepage  of  the  first  part, 
and  Cyrus  Walker,  Samuel  B.  Keenan,  Edward  Fife, 
Thomas  Welch,  Calvin  P.  Hogshead  and  George  Rapp 
of  the  second  part,  which  was  duly  acknowledged  and 
recorded ;  in  which  it  was  recited,  that  Littlepage  had 
before  agreed  that  if  the  other  parties  would,  at  their 
joint  expense,  sink  a  well  on  his  lot  south  of  the  turn- 
pike,  the  other  parties,  as  also  Littlepage  himself,  might 
have  free  access  to  the  well,  themselves,  their  heirs  and 
and  assigns  ;  and  in  pursuance  of  the  agreement  the  other 
parties  had  dug  the  well :  And  then,  by  the  covenant, 
Littlepage  bound  himself,  his  heirs  and  assigns,  to  and 
with  the  other  parties,  that  they,  their  heirs  and  assigns, 
should  then  and  forever  have  free  access  to  the  well ;  to 
to  have  and  to  take  at  all  times  and  upon  all  occasions 
water  from  the  well  whenever  they  or  their  servants 
might  want  it,  and  that  no  obstruction  whatever  should 
be  made  to  them,  their  heirs,  executors,  administrators  or 
assigns,  going  to,  procuring  water  and  returning  from 
the  well,  as  they  might  see  fit  or  necessary :  And  Lit- 
tlepage on  his  part,  and  the  other  parties,  on  their  part, 
promised  and  agreed  that  the  repairing,  preserving  and 
keeping  in  good  order,  of  the  well  mentioned,  should  be 
borne  jointly,  between  them,  and  each  should  bear  an 
equal  share  of  the  expenses  :  And,  after  the  signatures 
and  seals,  it  was  stated  that  it  was  understood  and  agreed 
between  the  parties,  that  no  individual  of  them  should 
sell  or  dispose  of  his  interest  in  the  well,  unless  he  should, 
at  the  same  time,  sell,  dispose  of  and  convey  the  real 
estate  he  then  owned  and  was  possessed  of.  with  his  right 
title  and  interest  in  the  well:  And  it  was  further  understood 
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by  the  parties  to  the  contract,  that  a  direct,  free  opening  j^^^J^^Tenn. 
being  made  from  the  turnpike  to  the  well,  by  Littlepage,  warren 
then  all  progress  through  his  lot  in  any  other  way  was 
prohibited ;  and  the  way  to  the  well  should  be  that  des- 
ignated, from  the  turnpike.  This  deed  was  acknowledg- 
ed and  admitted  to  record  in  the  office  of  the  court  of 
the  county  of  Greenbrier,  in  which  the  lots  were  situated. 

With  the  bill,  as  a  part  of  it,  a  copy  of  the  deed  and 
certificate  of  recordation  was  exhibited. 

The  plaintiffs  allege  that  all  the  parties  to  the  contract 
owned  lots  adjoining  or  near  each  other;  that  all  the 
original  owners  sold  and  conveyed  away  their  respective 
lots  referred  to  in  the  agreement ;  and  that — as  the 
plaintiffs  maintain — the  parties  to  the  contract  sold,  with 
their  lots,  their  privilege  to  use  the  well ;  and  that  it 
was  intended  that  it  should  be  kept  not  only  for  their 
joint  accominodation,  but  that  their  respective  rights 
should  inure  to  the  benefit  of  their  vendees  and  assigns 
forever : 

That  Church  is  the  owner  and  occupant  of  the  lot  owned 
at  the  time  of  contract  by  Rapp :  That  the  plaintiff 
Mrs,  Warren,  is  the  owner,  through  the  instrumentality 
of  a  trustee.  Beard,  of  the  lot  then  owned  by  Hogshead; 
and  that  Samuel  A.  M.  Syme  is  the  owner  of  a  part  of 
the  lot  then  owned  by  Littlepage,  though  not  of  the  part 
where  the  well  is  situated  ;  that  the  latter  part  belongs 
to  Mark  L.  Spotts,  who  does  not  object  to  the  use  of  the 
water ;  that  Dickson  owns  the  Walker  lot,  and  that 
Johnson,  Spotts  and  Mrs.  I^onard,  each,  own  one  of  the 
lots — but  what  lots,  is  not  stated  :  That  all  the  original 
owners  have  conveyed  away  their  respective  lots,  and 
most  of  the  vendees  have  other  sources  from  which  they 
obtain  water,  except  the  plaintiffs  and  Syme  and  his 
tenant : 

That  the  well  has  hitherto  been  kept  up  at  joint  ex- 
pense, and  is  of  immense  value  and  importance  to  the 
plaintiffs :  That  recently  Syme  has  locked  up  the  well 
and  forbidden  the  plaintiff  to  use  the  water. 
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.ianui?y*Tcrm.  "^^^  plaintiflfs  pray  that  Syme,  Dickson,  Johnson^ 
.Spotts,  and  Mrs.  Leonard  be  made  defendants,  and  be  re- 
quired to  answer  the  bill  fuliy  ;  that  Syme  be  enjoined  and 
^y^»^'  inhibited  from  obstructing  or  hindering  the  plaintiff**, 
their  familie.-,  or  servants,  or  any  of  the  assignees  of  the 
lots,  from  free  use  of  the  water ;  and  that  such  order  may 
be  made  in  regard  thereto,  as  will  secure  them,  in  future, 
in  their  rights  before  mentioned ;  and  that  they  may 
liavesuch  other  and  further  relief  as  comports  with  equity. 

The  bill  was  sworn  to. 

In  vacation,  by  a  judge  of  a  circuit  court,  an  order  was 
made,  that,  upon  the  plaintiflfs  or  some  one  of  them  giv- 
ing bond  as  required,  and  injunction  be  awarded  accord- 
ing to  the  prayer  of  the  bill,  till  the  respective  rights  of 
the  parties  could  be  considered  and  adjusted;  and  until 
then,  the  plaintiffs  were  declared  at  liberty  to  make  use 
of  the  well  and  water,  as  before. 

In  October,  the  bill  was  filed  in  the  circuit  court  for 
the  county  of  Greenbrier;  and  the  bond  was  given,  and 
a  summons,  with  the  injunction  endorsed,  issued. 

Proceedings  were  had  in  vacation  and  in  term,  that 
need  not  be  set  forth. 

In  December,  1869,  by  consent  of  the  parties,  it  was 
ordered  that  the  name  of  Church  should  be  stricken  out, 
and  the  case  proceed  in  the   name   of  Warren  and  wife. 

The  defendant  Syme  answered  the  bill,  saying  : 
That  he  is  tlie  owner  of  the  lot  now  occupied  by  Mays, 
aud  claims  the  exclusiv^e  right  to  the  use  of  the  water  in 
the  well,  and  the  title  to  the  land  on  which  it  is  situated; 
that  his  father,  from  whom  he  purchased,  has  been  in  the 
quiet,  undisputed,  notorious,  adverse,  aud  exclusive  pos- 
session, control  and  use  of  the  well,  under  a  title,  for  the 
past  twenty-five  years,  without  ouster  or  claim  of  right, 
title  or  privilege,  from  any  one,  until  the  last  year,  when 
the  plaintiffs,  after  repeated  acts  of  trespass,  set  up  a  pre- 
tended right  to  use  the  w^ater  : 

The  respondent  denies  that  either  of  the  plaintifis  has 
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any  title  to  the  lots  which  they  occupy  ;  and  alleges  thatjj^j,„^^j?y"4j.^j^^ 
the  title  to  the  lot  occupied  by  Warren  is  in  Beard,  who 


Warren 
and  wife 


has  not  been  made  a  party  to  the  suit :  The  respondent 
denies  that  the  part  of  the  lot  occupied  by  the  plaintiffs  ^^"'^ 
dwelling  house  ever  was  owned  or  occupied  by  any  of 
the  parties  to  the  original  agreement :  And  the  respon- 
dent denies  that  the  well  has  been  kept  up  at  joint  ex- 
pense, but,  on  the  contrary,  he  avers  that,  for  the  past 
twenty-five  years,  his  father  and  himself  have,  at  their 
own  exi>ense,  kept  the  well  in  repair;  and  that  no  one, 
during  that  time,  ever  offered  to  contribute  anything  to- 
wards the  repairs ;  and,  therefore,  that  if  the  plaintiflFs 
or  their  vendors,  ever  had  the  right  to  use  water  from 
the  well,  they  have  forfeited  the  same  by  non-use  and 
failure  to  contribute  to  the  repairing,  preserving  and 
keeping  in  good  order  of  the  well,  as  stipulated  :  And 
he  denies  that  Mark  L.  Spotts  is  the  owner  of  the  lot  on 
which  the  well  is  located  :  And  he  finally  denies  every 
allegation  in  the  bill  not  expressly  admitted  or  con- 
ceded.    The  answer  was  sworn  to. 

The  plaintiffs  replied  generally. 

In  the  transcript  of  the  record,  as  certified  by  the 
clerk,  are  copies  of  a  deed,  dated  in  1839,  from  Calvin 
P.  Hogshead  to  Jas.  Nevins:  A  deed,  dated  in  1843, 
from  Jas.  Points,  reciting  that  at  a  District  Court  of  the 
United  States  for  the  Western  District  of  Virginia,  in 
October,  1842,  upon  the  petition  of  Nevins,  by  a  decree 
of  the  Court,  he  was  declared  a  bankrupt,  and  it  was  or- 
dered that  Points,  the  assignee,  should  sell  the  interest 
of  Nevins  in  the  real  estate,  and  report  his  proceedings 
to  the  court;  and  that  in  December,  1842,  he  did  sell 
the  estate,  and  Henry  Erskine  and  Mason  Mathews  be- 
came the  purchasers ;  and  purporting  to  convey  the  es- 
tate to  Erskine  and  Mathews  :  A  deed,  dated  in  1846, 
from  them  to  Thomas  A.  Henning:  A  deed,  dated  in 
1854,  from  him  to  George  Lewis  :  A  deed,  dated  in  1856, 

between  a  number   of  persons — among   them   Uriah  N. 
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januJry^^'erm.  Warren  and  Mary  Ann,  his  wife — reciting  that  George 

Warren     Lcwis,  in  his  lifetime,  was  seised  of  a  number   of  tracts 

•nd^wife    Qf  jj^^^j  specified,  and  that  he   died   leaving  most  of  the 

^y'"®-      parties   to   the  deed — among   them    Mrs.  Warren — his 

heirs ;  and,  to  the  intent  that  partition   should  be  made 

between  them,  declaring  that  they  should,  severally,  hold 

their  respective  parts — that,  as  the  others,  Warren  and 

his  wife  should  have  their   part,   as   specified  :    A  deed, 

dated  in  1858,  from  Warren  to  William  Page,  trustee,  to 

secure  debts:    And   a   deed,  dated   in  1866,  from  John 

Lipps  and  John  T.  Truslow  to  S.  C.   Beard,   trustee  for 

Mary  Ann  Warren  and  her  heirs. 

It  seems,  that  in  the  deed  from  Hogshead  to  Nevins, 
the  deed  from  Points  to  Erskine  and  Mathews,  and, 
probably,  in  the  deed  from  them  to  Henning,  and  in  the 
assignment  in  the  partition  to  Warren  and  his  wife,  the 
same  lot,  in  whole  or  in  part,  is  described — situated  in 
the  town  of  Lewisburg,  on  the  northward  side  of  the 
turnpike,  eastward  of  a  lot  of  Mrs.  Spotts,  and  west- 
ward of  a  lot  of  Jacob  Smith :  But  that  in  the  deed 
from  Warren  to  Page,  mentioned,  and  in  the  deed  from 
Lipps  and  Truslow  to  Beard,  trustee  for  Mrs.  Warren,  a 
different  lot  is  mentioned. 

Depositions  of  a  number  of  witnesses  are  filed,  in 
which  they  testify  as  follows :  Henning  states  that  War- 
ren's house  stands,  in  part,  on  the  lot  bought  by  him 
from  Erskine  and  Mathews :  That  they  bought  from 
Points,  assignee  in  bankruptcy,  of  Nevins,  who  bought 
of  Hogshead  :  Spotts  states  that  the  lot  on  which  the  well 
is  located^  originally  belonged  to  Littlepage,  and  was 
conveyed  by  him  to  Keenan  or  Wilson,  and  by  one  of 
them  to  Charles  A.  Stuart,  and  by  the  executors  of  Mrs. 
Stuart,  to  the  witness  Spotts,  without  any  reservation  : 
That  he  has  lived  in  full  view  of  the  well  since  1859, 
and  from  that  time  till  a  few  weeks  since,  there  was  al- 
ways an  open  way  of  ingress  and  egress  from  the  turn- 
pike to  the  well,  across  which  there  was  no  fence  :  That 
he  presumes  the   taxes   on   the   lot   were  paid  by  those 
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under  whom  he  claims,  previous  to  the  purchase,  Jind  janul?y*Term. 
since  that  time,  he  has  paid  them:  And  William  H.  ^'^^ 
Syme  states,  that  he  purchased  and  took  possession  of  the  «°*^^^'f« 
house  and  lot  now  in  possession  of  his  son  S.  A.  M.  ^^"^^' 
Syme,  the  defendant,  in  the  year  1840,  and  continued  its 
owner  and  occupant  'till  the  past  year,  when  he  sold  it 
to  his  son ;  except  that  for  a  short  time  during  the  war 
it  was  occupied  by  a  tenant :  That  when  he  took  pos- 
ession  of  the  lot  and  well  as  appurtenant  to  it,  the  well 
was  in  a  waste  condition  and  unfit  for  use,  and  appar- 
ently had  been  in  that  condition  for  some  time  :  That, 
at  his  own  expense,  he  had  it  cleaned  out,  fitted  up  and 
repaired ;  and  from  that  time  till  he  left  the  property^ 
last  year,  it  was  kept  in  repair  by  himself  and  his  son^ 
and  he,  witness,  himself  or  by  his  tenants,  continued  to 
use  it,  uninterruptedly,  as  his  own  exclusive  property ; 
though  it  afforded  him  pleasure,  when  the  water  was  suffi- 
cient, to  permit  the  neighbors  to  get  water  there  ;  but,  as 
a  matter  of  right,  he  does  not  remember  that  the  privi- 
lege to  use  the  water  was  claimed  by  any  one,  and  par- 
ticularly by  the  plaintiffs  :  That,  during  the  period  of 
twenty-eight  years,  Mrs.  Leonard,  Mr.  Jacob  Smith,  who 
owned  the  lots  now  occupied  by  the  plaintiff  Warren, 
and  Mr.  James  H.  Nesmith  and  Doctor  Hugh  W^ilson, 
who  occupied  the  property  now  owned  by  Spotts,  all  vol- 
untarily relinquished  any  right  they  might  be  supposed 
to  have  to  the  well  in  controversy :  That  the  witness 
claimed  the  well  by  reason  of  his  keeping  it  in  repair 
during  the  period  he  owned  the  property,  having  had  the 
exclusive  use  and  occupancy  during  that  period ;  and  not 
by  virtue  of  the  contract :  That  the  plaintiff  Warren 
was  in  the  habit  of  getting  water  from  Mr.  Nesmith's 
well ;  that  when  excluded  from  that,  and  not  till  then, 
he  endeavored  with  or  without  permission,  to  get  water 
from  the  well  in  controversy,  but  never  claiming  the 
right  to  get  it :  That  during  this  time  witness  frequently 
locked  the  well,  and  his  right  to  do  so  was  never  ques- 
tioned by  the  plaintiff  Warren  or  any  one  else ;  that  he 
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janu!?y^Tonn.*'^^"^^  he  first  lockcd  it  ubout  three  years  ago :     That 
w^rrei7  "during  his  occupancy  the    well  was  never  fenced   up : 
ami  wife     "pi^j^^  ]^Q  jjj  j^^^  ^^jj  ^j^^  jjjjjj  Q^  which  it  is  Situated  : 
sy 'ic.      rpj^^^  ^^^^  ^£  ^^^  parties  who  relinquished  the  right  to  it, 
had  wells  of  their  own :     That  the  relinquishment  was 
voluntary  :     That  the  witness  claimed  the  property  on  the 
land,  the  well,  and  the  entrance  to  it,  by  reason  of  ex- 
elusive  use  and  occupancy  for  twenty-eight  years. 

The  cause  came  on  to  be  heard  on  the  bill,  answer  of 
some  of  the  defendants,  replication,  service  of  summons 
on  other  defendants,  exhibits,  and  depositions,  and  was 
argued  by  counsel :  Whereupon,  it  was  adjudged,  or- 
dered and  decreed,  that  the  defendant  Syme  be  re- 
quired to  remove  the  obstructions  to  the  well,  so  as  to 
afford  to  the  plaintiffs  and  their  families  direct  and  con- 
venient access  to  it,  in  the  same  way  that  they  enjoyed 
it  before  the  obstruction  was  interposed  by  the  defen- 
dant, or  in  some  way  equally  convenient  and  direct ; 
and  that  the  plaintiffs  should  so  have  convenient  and 
uninterrupted  access  to  the  water  at  all  times,  without 
let  or  hindrance,  unless  otherwise  ordered  by  the  court : 
And  if  the  obstruction  should  not  be  so  removed,  the 
sheriff  of  the  county,  upon  the  application  of  the  plain- 
tiffs, should  remove  the  obstruction  and  afford  such  ac- 
cess, at  the  cost  of  the  defendant  Syme,  and  should 
summon  any  force  that  might  be  necessary  to  enable  him 
to  execute  the  decree  ;  and  the  injunction  before  awarded 
should  be  continued  :  And,  that  an  account  should  be 
taken  by  a  special  commissioner,  to  ascertain  and  report 
the  amount  of  expense  incurred  by  Syme  and  his  vendor, 
or  those  claiming  under  him,  in  keeping  the  well  in  re- 
pair and  fit  for  use,  and  the  amount  paid  by  the  plain- 
tiffs ;  with  any  other  matters  deemed  pertinent  by  him- 
self or  required  by  either  of  the  parties. 

Before  the  commissioner,  Dickson,  Spotts  and  John- 
son were  examined  as  witnesses,  and  testified  that  they 
did  not  use  the  water  from  the  well,  and  had  no  interest 
in  the  suit :    Other  witnesses  testified  that  William  H. 
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Syme  repaired  the  well.     Accordingly,  it  was  reported,  janua?y*Term. 
by  the  commissioner,  that  from  1840  to   1868,  William     ^r7en 
H.  Syme  kept  the  well  in  repair,  at  an  aggregate  ex-     ""^^^^^^ 
pense,  which,  with  interest,  amounts  to   $262.92.     The      ®^'**®' 
plaintiffs  excepted  to  the  report,  because,  as  they  stated, 
the  defendant  never  made  any  charge  against  the  plain- 
tiffs, or  any  owners  of  the  well ;    and,  in  a   suit  to  re- 
strain the  defendant  from  obstructing  the  plaintiff  from 
the  use  of  the  well,  the   court  ought  not  to  adjust  mat- 
ters which  had  nothing  to  do  with  the  subject. 

In  April,  1871,  the  cause  came  on  again  to  be  heard 
upon  the  papers  before  read,  and  report  of  the  Commis- 
sioner, and  was  argued  by  counsel ;  on  consideration 
whereof,  it  was  decreed,  that  the  bill  be  dismissed,  and 
that  the  defendant  Syme  recover  against  the  plaintiffs 
his  costs. 

At  the  January  term  of  this  court  in  1873,  an  appeal 
was  allowed,  and  bond  given. 

It  is  alleged  in  the  bill,  substantially,  though  not  at 
all  formally,  that  the  right  to  take  water  from  the  well 
was  appurtenant  to  the  Hogshead  lot,  and  that  the  plain- 
tiff Mrs.  Warren  owned  the  lot. 

The  agreement  made  by  Littlepage  with  Hogshead, 
Rapp  and  others,  respectively,  is  not  in  form  a  grant  of 
the  right  to  take  water  from  the  well,  but  it  is  a  deed,  by 
which  a  previous  agreement  was  recited,  and  the  owner 
of  the  lot  on  which  the  well  is  situated  bound  himselft 
his  heirs  and  assigns,  that  the  other  parties,  their  heirs 
and  assigns,  should  forever  have  access  to*  the  well,  to 
have  and  take,  at  all  times,  water  from  it,  when  they 
might  see  fit :  And  the  parties  agreed  that  each  should 
pay  an  equal  part  of  the  expense  of  repairing  the  well : 
And,  in  the  superadded  paragraph,  it  is  recognized  that 
each  of  the  parties,  by  operation  of  the  deed,  took  an  in- 
terest that  he  might  dispose  of,  subject  to  the  qualification 
prescribed.  The  deed  does  not  indicate  that  the  parties 
contemplated  any  further  assurance.     I   think  the   deed 
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jauuJry  rerra^^^  ^^  effect  a  present  grant  of  the  right  to  use  the 
^r  "  "^.^vater. 

Warren  ^ 
and  wife 

syme.  There  is  no  express  declaration  in  the  deed,  that  the  right 

granted  shall  pertain  to  the  lots  owned,  severally,  by 
Hogshead  and  others,  now  claimed  by  the  plaintiffs  and 
others,  or  to  any  other  lots  or  lands :  But,  assuming  for 
the  purpose  of  construction,  that  the  lot  owned  by  Hogs- 
head at  the  time  of  the  contract  between  Littlepage  and 
him  and  others,  is  the  same  now  claimed  by  the  plaintiffs  ; 
there  is  evidence  tending  to  prove  that  the  well  is  so  near 
to  the  lots  mentioned  that  it  might,  by  the  occupants 
of  these  lots,  be  conveniently  used ;  while  it  would  proba- 
bly be  of  little  if  any  value  to  any  other  person.  With 
reference  to  these  facts,  if  true,  I  think  the  provision 
that  neither  of  the  parties  taking  the  easement  should 
dispose  of  it,  unless  at  the  same  time  he  should  dispose 
of  the  property  which  he  owned,  with  his  right  to  use 
the  well,  by  implication,  annexed  the  servitude  to  the 
respective  lots,  as  an  easement  appurtenant  to  each. 

But  it  is  argued  by  counsel  that  the  deed  is  not  in  it- 
self certain  as  to  the  lot  upon  which  the  servitude  was 
imposed,  or  those  to  which  it  was  annexed ;  and  that 
therefore  the  recordation  is  ineffectual,  and  the  deed  is 
void  as  to  Syme.  And  the  case  of  Mundy  v,  Vawter,  and 
the  other  cases  considered  with  it  as  one  case,  (3  Gratt., 
518)  is  relied  on  as  authority  for  the  objection. 

The  deed  describes  the  well  as  on  the  lot  of  Littlepage, 
south  of  the  turnpike,  east  of  the  lot  belonging  to  Sam- 
uel B.  Keenan,  adjoining  his  lot.  It  would  seem  proba- 
ble that  there  would  be  no  difficulty  in  finding  the  lot 
described.  And  it  would  naturally  occur  to  any  one 
that  the  servitude  was  created  and  ^ intended  to  be 
used  in  connection  with  adjacent  lots.  The  deed  it- 
self recognizes  that  Hogshead  and  the  other  parties 
owned  the  lot  with  which  the  water  was  to  be  used,  and, 
as  has  been  before  observed,  the  evidence  in  the  case  in- 
dicates their  proximity  to  the  well.     Syme  or  any  one 
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cl<e,  about  to  purchase  from  Littlepage,  had  access  to  the  ja„iSJy  Term, 
deed  books  as  well  as  other  ordinar)'  fields  of  informa-      y^t^rren 
tion,  from  which  to  ascertain  the  creation  of  the  servi-     fl°*i^]^'fe 
tude,   the   identity  of  the  lot  on  which  it  was  imposed,      ^^^"^' 
and  the  lots  to  which  it  was  made  to  pertain.     A  subse- 
quent purchaser  might   refer,  not  only  to  the  deeds  or 
record  of  the  deeds  for  these  lots,  and  the  objects  to 
which  they  related,  but  to  the  deeds  and  objects  indica- 
ting the  location  and  limits  of  other  lot.s   that   deter- 
mined or  tended  to  determine  the  location  and  limits  of 
those  in  question.     The  index  to  the  deed  books  aiforded 
the  ordinary  clue  to  the  investigation. 

Intrinsic  certainty  in  a  deed  relative  to  sj^ecific  prop- 
-erty  is  simply  impossible.  The  description  can  be  made 
certain  only  by  proof  or  recognition  of  the  identity  of 
the  subjects  to  which  it  refers,  or  other  objects  or  things 
that,  more  or  less  directly  and  distinctly,  indicate  and  de- 
termine it.  And,  in  the  application  of  deeds  and  other 
<locuments  to  lands  and  lots,  extensive  latitude  is  allowed 
for  the  discovery  and  proof,  not  only  of  visible  monu- 
ments or  objects  mentioned,  but  of  mathematical  lines  of 
other  lands  and  lots,  and  various  classes  of  facts  to  which 
the  description  or  suggestions  in  the  deed  may  apply. 

As,  in  this  case,  the  deed  of  grant  was  sufficiently  cer- 
tain, and  properly  admitted  to  record,  it  was  effijctualto 
create  and  dispose  of  the  right,  as  to  all  persons. 

The  certainty  of  a  deed  is  determined  by  the  princi- 
ples of  the  common  law.  The  recordation  is  regulated  by 
the  statutes  alone. 

By  the  act  of  the  General  Assembly, on  the  subject,pass- 
ed  in  1705,  (3  Hen.  St.  p.  318-19,)  it  was  declared  that  no 
lands,tenements  or  other  hereditaments  should  pass, where- 
by an  estate  in  fee  or  for  life  should  take  effect  in  any  per- 
son, unless  the  same  should  be  made  by  writing,  indented, 
sealed,  and  recorded  as  and  within  the  time  specified. 

By  the  act  passed  in  1734,  (4  Hen.  St.  p.  398-99,)  it 
was  provided,  that  all  bargains,  sales  and  other  convey- 
ances of  any   lands,  tenements   and   hereditaments,  lor 
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jiiniiary\enii.P^^^^^S  ^^  cstate  of  freehold  or  inheritance,  or  for  a  term 

^^j;^  of  years,  should  be  void  as  to  all  creditors  and  subse- 

and^wife     quent  purchascrs,  unless  they  should  be  acknowledged  or 

i>ymf.      proved  and  recorded  according  to  the  directions  of  the 

act. 

By  the  act  of  1785,  which  took  effect  in  1787,  (12 
Hen.  St.  p.  154,)  it  was  provided,  that  no  estate  of  in- 
heritance or  freehold,  or  for  a  term  of  more  than  five 
years,  in  lands  or  tenements,  should  be  conveyed  from 
one  to  another,  unless  the  conveyance  should  be  declared 
by  writing,  sealed  and  delivered ;  nor  should  such  con- 
veyance be  good  against  a  purchaser  for  valuable  consid- 
eration, not  having  notice  thereof,  or  any  creditor,  unless 
the  writing  should  be  acknowledged  or  proved  and 
lodged,  as  prescribed,  within  the  period  prescribed. 

At  th-  revisal  in  1819,  (1  R.  C.  p  361,  ch.  99,  s.  1,) 
this  provision  was  re-enacted  : 

And  the  provision  enacted  in  1734,  already  recited, 
was  re-enacted  with  slight  modifications,  (p.  362,  s.  4,) 
so  as  to  provide,  that  all  bargains,  sales  and  other  con- 
veyances of  any  lands,  tenements  or  hereditaments, 
made  for  passing  any  estate  of  freehold  or  inheritance, 
or  for  a  term  of  years,  should  be  void  a*i  to  all  creditors 
and  subsequent  purchasers  for  valuable  consideration 
without  notice,  unless  they  should  be  acknowledged  or 
proved,  and  lodged  with  the  clerk  to  be  recorded,  ac- 
cording to  the  directions  of  the  act;  but  that  such  deeds, 
as  between  the  parties  and  their  heirs,  and  as  to  all  sub- 
sequent purchasers  with  notice  thereof,  or  without  valua- 
ble consideration,  should,  nevertheless,  be  valid  and 
binding : 

And,  by  another  section,  (p.  364,  s.  1 2,)  then  first 
enacted,  it  was  declared,  that  every  conveyance,  cove- 
nant, agreement  and  other  deed,  in  the  act  mentioned, 
(except  deeds  of  trust  and  mortgages,)  which  should  be 
acknowledged,  proved  or  certified  according  to  law,  and 
delivered  to  the  clerk  of  the  proper  court  to  be  recorded, 
within   eight   months  after   the   sealing   and  delivery. 
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should  be  valid  as  to  all  persons,  from  the  time  of  such  ja„ui?^^Term. 
sealing  and  delivery.  "     ^^^^^^ 

Under  the  law  before  the  year  1819,  it  was  plain,  that,  «nd^;^if« 
when  the  deed  was  recorded  it  was  as  valid  and  effectual  ^•^"^®* 
as  to  all  persons,  as  if  there  had  been  no  legislation  re- 
quiring recordation.  But,  if  before  that  time  there  had 
been  doubt  on  the  subject,  by  the  provision  last  recited, 
the  validity  of  the  deed,  when  recorded,  was  declared  in 
language  so  clear  that  explanation  would  tend  rather  to 
obscure  than  to  illustrate  the  subject. 

Whenever  the  holder  of  the  legal  title  to  land  made  a 
deed  for  the  conveyance  of  an  estate,  or  the  creation  of 
a  servitude  or  easement  upon  it,  that  was  valid  and  ef- 
fectual as  to  the  alienor,  the  deed,  when  duly  admitted  to 
recoixl,  became  alike  valid  and  effectual  to  pass  the  estate 
or  create  the  servitude  or  easement,  as  to  any  subsequent 
purchaser  from  him  for  valuable  consideration  without 
notice,  and  as  to  all  other  persons  :  Though,  according 
to  the  more  prevalent  opinion,  if  the  owner  of  a  mere 
equitable  right,  separated  from  the  legal  estate,  made  a 
deed  for  the  land,  without  warranty,  to  one  person,  and 
afterwards  obtained  the  legal  title  and  made  another  deed 
for  it,  to  another  person,  for  a  valuable  consideration 
without  actual  notice,  notwithstanding  the  deed  was  re- 
corded, this  was  not,  by  construction,  such  notice  as  to 
affect  the  conscience  of  a  subsequent  purchaser  for  val- 
uable consideration — and  would  not  prevent  the  pur- 
chase of  the  legal  estate  from  extinguishing  the  equitable 
right  unknown  to  the  subsequent  purchaser. 

The  case  of  Mundy  v.  Vawter,  with  the  other  cases  de- 
cided with  it,  is  voluminous,  and  the  facts  involved  are 
complicated.  The  facts,  however,  referred  to  in  that 
part  of  the  opinion  of  the  court  supposed  by  counsel  to 
be  material  in  this  case,  are  these  : 

While  the   law   of  primogeniture   prevailed,   George 
Christian,  having  the  legal,  as  well  as  the  equitable  estate, 
in  a  tract  of  two  hundred  and  fifly-three  acres  of  land,  an- 
G2 
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januMT  Term  o^^cr  of  two  hundred  and  fifty  acres,  and  another  of  four 
— ^^^^^ — hundred  acres,  and  the  mere  equitable  right  to  a  tract  of 
and^wife  quc  thousand  and  thirty-six  acres,  died  intestate,  and  the 
syme.  ^holc  descended  to  James  Christian  his  oldest  son.  He 
and  Charles  Christian,  his  brother,  and  Elizabeth  Chris- 
tian and  Sallie  Christian,  his  sisters,  supposing  they  all 
inherited  the  estate  of  their  father  equally,  jointly  ob- 
tained the  legal  title  to  the  larger  tract.  In  1805,  James 
Christian  conveyed  to  Stephen  Watts  and  James  Mur- 
phy, trustees,  all  his  estate  real  and  personal — without 
specification  of  the  tracts  of  which  it  consisted — that 
out  of  the  rents,  issues  and  profits,  they  might  pay  his 
debts  and  maintain  and  support  his  wife,  and  provide 
for  the  support  and  education  of  his  children  during  his 
life,  and  at  his  death  divide  and  convey  the  es- 
tate with  the  profits,  one-third  to  his  wife  and  the 
residue  to  his  children.  The  deed  was  admitted  to  re- 
cord. In  1807,  James  Christian,  and  Charles  Christian, 
and  James  Murphy  who  had  married  Elizabeth  Chris- 
tian, and  she,  and  William  Horsley  who  had  married 
Sally  Christian,  and  she,  and  Watts  and  Murphy  the 
trustees — though  the  latter  had  no  authority  to  sell — 
made  a  deed  of  conveyance  to  James  Dillard,  in  consid- 
eration of  $1,314,  which  was  paid.  During  this  transac- 
tion, neither  James  Christian,  nor  Watts  and  Murphy, 
the  trustees  for  the  beneficiaries  in  the  deed  made  in 
1805,  claimed  more  than  an  undivided  fourth  of  the 
land ,  and  Dillard  had  no  notice  of  the  equitable  right 
in  the  beneficiaries  to  more  than  such  interest.  On  the 
contrary,  James  Christian  and  the  trustees  claimed  but 
a  joint  interest  with  Charles  Christian ;  and  they  and  Mr. 
and  Mrs.  Murphy  and  Mr.  and  Mrs.  Horsley  made  the 
sale  jointly ;  and  neither  James  Christian  nor  the  trus- 
tees objected  to  Dillard's  paying  three-fourths  of  the 
purchase  money  to  Charles  Christian  and  to  Mr.  and  Mrs. 
Murphy  and  Mr.  and  Mrs.  Horsley,  in  equal  proportions, 
— which  he  did ;  so  that  from  the  conduct  of  James 
Christian  and  the  trustees  themselves,  Dillard  had  good 
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reason  to  believe — and  as  the  court  held — did  believe,  j^yj^^^^xemi. 
that  the  interest  of  James  Christian  at  the  date  of  the     ^^ij^^ 
deed  did  not  in  any  respect  extend  to  the  entire  estate,     a"'^^^"® 
exclusive  of  the  title  of  the  other  parties  to  three-fourths       ^^*"®* 
of  the  land — ^but  that  it  extended  only  to  one-fourth. 

Accordingly^,  the  court  held,  that  only  to  the  extent  of 
the  undivided  fourth  part  of  the  land,  the  legal  title  to 
which,  by  the  deed  executed  in  1805  passed  from  James 
Cliristian  to  Watts  and  Murphy  the  trustees,  for  the  bene- 
fit of  the  parties  provided  for,  Dillard  was  a  purchaser 
with  notice  of  the  right  of  the  beneficiaries :  But  that, 
as  to  the  three-fourths  of  the  land  the  title  to  which 
passed  from  Charles  Christian  and  Mr.  and  Mrs  Mur- 
phy in  her  right,  and  Mr.  and  Mrs.  Horsley  in  her  right, 
to  Dillard,  he  was  a  purchaser  for  valuable  considera- 
tion, and  had  no  notice  of  the  equitable  right  of  James  ' 
Christian  ;  and  that  notwithstanding  such  right,  on  the 
familiar  principle  of  equity  applicable  to  the  subject, 
Dillard  took  the  complete  legal  title,  discharged  of  the 
latent  right.  The  deed  from  James  Christian  to  Watts 
and  Murphy,  trustees  for  others,  though  for  all  Chris- 
tian's estate,  without  specification  of  the  parts,  so  far 
as  the  deed  passed  the  legal  title  from  each  of  the  co- 
tenants  to  the  purchaser,  was  valid  against  the  grantors 
and  all  other  persons  ;  but,  according  to  the  decision,  was 
not  notice  to  the  subsequent  purchaser  of  the  equitable 
right  in  one  party,  separated  from  the  legal  title  vested 
in  another  party  which  passed  from  him  to  the  purchaser- 

A  person  who  would  purchase  a  tract  of  land  or  a  lot 
from  another,  naturally  ascertains,  from  the  record  or 
otherwise,  or  assumes,  that  the  party  from  whom  he 
would  purchase,  has  title  to  the  land  ;  and  seeks  to  as- 
certain whether  he  has  disposed  of  the  title,  or  retains 
it.  When  the  owner  has  made  a  deed,  which  is  recorded, 
if  the  subsequent  purchaser  fails  to  examine  the  deed 
books,  however  special  the  description  or  the  property 
may  be,  the  record  affords  him  no  information.  If, 
however,   he  does   examine  the  books,   the   same  search 
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jnnuttr^/^Tenn  ^^*^^  '^^^  *^  ^  ^^^^  which  merely  mentions  all  the  alien- 
or's estate,  that  would  lead  to  one  which  specially  des- 
cribes the  property  in  question ;  and  upon  inspection 
Syrac.  of  the  deed  containing  only  such  general  description,  it 
would  be  as  clearly  and  simply  manifest  that  the  holder 
of  the  specific  property  had  conveyed  it,  a.s  if  it  had  been 
particularly  described. 

Though  what  I  have  stated  is  the  extent  of  the  actual 
decision  in  Mundy  v.  Vawter,  and  the  other  cases  consid- 
ered with  it,  as  far  as  it  relates  to  this  subject,  the  court 
in  that  case,  says : 

"The  court  is  of  opinion  that  the  deed  of  the  17th  of 
June  1805,  executed  by  the  said  James  Christian  to  Ste- 
phen Watts  and  James  Murphy,  conveying  to  them,  as 
trustees,  for  the  purposes  therein  mentioned,  ^all  the  estate 
both  real  and  personal,  to  which  the  said  James  was  in 
any  manner  entitled  at  law  or  in  equity,'  notwithstand- 
ing its  want  of  designation  and  description  of  the  lands 
of  said  James  intended  to  be  conveyed,  Avas  good  and 
valid  between  the  parties,  and  embraced  the  rights  of  said 
James  in  the  tract  of  one  thousand  and  thirty-six  acres, 
and  the  three  adjoining  tracts  aforesaid,  acquired  by  de- 
scent, from  the  said  George  Christian  his  father. 

"But  the  court  is  further  of  the  opinion,  that  the  regis- 
try of  the  deed  just  mentioned  was  not,  because  of  the 
want  of  designation  and  description  of  the  lands  intended 
to  be  conveyed,  notice  in  point  of  law  to  a  subsequent 
purchaser  from  the  grantor,  of  the  existence  of  said  deed  ; 
nor  would  notice  in  point  of  fact  of  such  existence  and 
contents  affect  such  purchaser,  unless  he  had  further  no- 
tice that  the  land  purchased  by  him  was  embraced  by 
the  provisions  of  said  deed ;  and  the  proof  of  such  notice, 
whether  direct  and  positive,  or  circumstantial  and  pre- 
sumptive, must  be  such  as  to  affect  the  conscience  of  the 
purchaser,  and  is  not  sufficient  if  it  merely  puts  him  up- 
on inquiry,  but  must  be  so  strong  and  clear  as  to  fix 
upon  him  the  imputation  of  mala  fides  J^ 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  403 

I  have  thought   and   reflected   long  and  carefully  <^'".T„uuil?y^*Teiiii. 
this  subject;  and  though,  with  my  sincere  confidence  in      ^^^j~ 
their  wisdom  and  earnestness,  I  hesitate  to  attribute  to     ^"**  ^'^^ 
the  eminent  judges  who  decided  that  case,  either  error  of      ^^™*' 
judgment  or  negligence  in  expression,  I   am,  neverthe- 
less, constrained'  to    declare  my   irresistible  conviction, 
that,  beyond  the  principle  involved  in  that  case — which 
is  not  controverted — the  latter  paragraph,  just  quoted,  is 
not  law. 

In  deeds  for  all  classes  of  property,  descriptions  of  the 
most  general  character,  that,  by  reference  to  existing 
facts  may  be  made  certain,  prevail  extensively.  Under 
the  plain  language  of  the  statute,  and  the  uniform  opin- 
ion of  jurists — as  far  as  I  am  informed — (except  that  ot 
the  judges  who  decided  the  case  just  mentioned,  as  indi- 
cated by  the  passage  quoted,)  such  deeds  have  been  em- 
ployed, and,  when  recorded,  have  been  treated  as  valid,, 
and  have  been  held  to  be  effectual  to  pass  the  legal  es- 
tate vested  in  the  alienor,  against  all  persons.  And, 
with  undoubting  confidence  in  their  validity  and  eflficacy, 
titles  have  been  acquired,  and  are  held  and  deemed  se- 
cure. Now  to  hold  and  declare  that  such  deeds  are  void 
as  to  creditors  and  subsequent  purchasers  for  value  with- 
out notice,  would  disturb  the  quiet  and  destroy  the  se- 
curity of  titles  and  rights?,  to  an  extent  beyond  the  scope 
of  foresight:  And,  especially,  to  hold  such  deeds  con- 
veying real  estate  to  trustees  to  secure  debts,  though  re- 
corded, nevertheless  void  as  to  other  creditors  or  subse- 
quent purchasers,  (whether  the  trustees  have  sold  and 
others  have  purchased  and  paid  for  the  estates  or  not,) 
would  subvert  the  efficacy  of  recorded  deeds,  with  most 
disastrous  results. 

But  the  defendant  Syme  does  not  allege  that  he  or 
Spotts,  or  any  other  person,  purchased  from  Littlepage, 
mediately  or  immediately,  for  a  valuable  consideration, 
without  notice  of  the  creation  and  annexation  of  the 
easement ; — as  he  should  do,  in  some  form,  if  he  would 
rely  on  such  fact. 
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January"  Term.  Though  the  copics  of  the  deeds  from  Hogshead  to 
Warren  ^^vlns,  from  Points  to  Efskinc  and  Mathews,  from  them 
ami^wife  ^^  Hcnning,  and  from  him  to  Lewis,  and  the  deed  of 
Syme.  partition  between  other  persons  and  the  plainti&,  are 
not  specified  in  the  bill  or  order  book  as  exhibits,  and — 
as  far  as  appears  here — were  not  endorsed  as  such,  they 
are  in  the  transcript  of  the  record,  certified  by  the  clerk 
of  the  circuit  court,  and  must  be  regarded  as  exhibits  re- 
cited in  the  decree,  as  read  on  the  hearing.  The  clerk, 
under  the  supervision  of  the  court,  must  ascertain  the 
l)aper8  filed  in  the  case  or  referred  to  in  the  order  book, 
as  a  part  of  the  record :  Though  when  the  papers  are 
identified,  whether  they  may  be  considered  as  properly  a 
part  of  the  record,  the  court  decides. 

But  there  is  no  sufficient  evidence  to  prove  the  iden- 
tity of  the  lot  owned  by  Hogshead  at  the  time  of  the 
grant  of  the  easement,  with  the  lot  mentioned  in  the 
deed  :  And  there  is  no  evidence  competent  to  be  used 
against  the  defendants  that  Nevins  was,  by  the  United 
States  District  Court,  declared  to  be  a  bankrupt;  that 
Points  was  assignee ;  or  that  he  was  by  the  court  or- 
dered to  sell  Nevins'  property.  Unquestionably,  the 
mere  recital,  by  Points,  that  there  were  matters  of  record 
that  conferred  on  and  vested  in  him  title  and  power  to 
sell,  is  not  proof  ol  such  fact,  against  a  person  claiming 
to  have  right  otherwise  than  through  or  under  him : 
And  there  is  no  evidence  competent  against  the  defen- 
dants, that  Lewis  died,  or  that  the  plaintiff,  Mrs.  War- 
ren, or  either  of  the  other  parties  to  the  partition,  was 
his  heir. 

The  copies  of  the  deeds  filed,  then,  did  not  prove  that 
the  title  to  the  lot  owned  by  Hogshead,  passed  from  him 
to  the  plain tiifs.      * 

In  connection  with  the  deeds,  the  testimony  of  Hen- 
ning,  who  speaks  of  Points  as  assignee  in  bankruptcy  of 
Nevins,  and  states  that  he  owned  the  lot,  to  some  extent 
indicates  that  the  title  of  Nevins  passed  by  the  deed  from 
Points  to  Erskine  and  Mathews :  And  no  exception  to 
the  testimony  appears.     But,  in  a  case  such  as  this,  and 
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generally,  parol  evidence  is  not  competent  to  prove  the  janui^^erm. 
contents  or  effect  of  a  deed  ;  and  the  mere  failure  to  ob-      ^^ 
ject  to  such  testimony  when  offered,  or  except  to  it  after-     «nd^wife 
wards,  does  not  make  it  adequate  to  prove  such  fact.  ^y*"®- 

Though  the  testimony  of  the  same  witness  affirms 
that  the  house  occupied  by  Warren  is  in  part  on  the 
same  lot,  it  does  not  assert  or  imply  that  the  title  passed 
from  Henning  to  him  or  his  wife. 

The  defendant  Syme  is  not  subject  to  any  privity  with 
the  plaintiffs,  or  in  any  manner  estopped  to  question  their 
right.  He  denies  that  the  plaintiffs  had  any  title  to  the 
lot  they  occupy,  and  they  prove  none.  They  can  have 
no  relief  in  this  case. 

But,  as  the  plaintiffs  seem  to  have  supposed  the  evi- 
dence adduced,  complete  to  prove  that  the  title  to  the 
lot  passed  from  Hogshead  mediately  to  them,  and,  upon 
that  hypothesis,  the  pleading  and  evidence  evolve  several 
questions  deemed  material  to  the  rights  of  the  parties,  it 
may  not  be  improper  to  consider  these  briefly. 

In  each  of  the  deeds  from  Hogshead  to  Nevins,  from 
Erskine  and  Mathews  to  Henning,  and  from  him  to 
Lewis,  there  is  express  reference  to  "appurtenances  f' 
but,  in  the  deed  from  Points  to  Erskine  and  Mathews, 
there  is  no  mention  of  the  right  to  use  the  well,  or  of 
any  appurtenance  to  the  lot. 

If,  however,  Nevins  was  declared  a  bankrupt  and 
Points  was  assignee,  then,  by  operation  of  law,  all  the 
property  of  the  former,  of  every  nature,  was  vested  in 
the  latter,  to  sell  for  the  benefit  of  creditors.  But  it  was 
a  condition  to  which  the  easement  was  subject,  that  Hogs- 
head should  not  sell  or  dispose  of  it  separately  from  the 
lot.  Such  a  condition,  in  effect  merely  annexing  the 
servitude  upon  one  estate  to  another  estate,  was  not  such 
a  restraint  on  alienation  as  to  be  objectionable.  And 
the  easement  remained  subject  to  this  qualification,  after 
it  was  vested  in  the  assignee  in  bankruptcy :  So  that, 
while  it  was  his  duty  to  sell  the  easement,  he  could  not 
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januM-y^Term.^^^P^^^  ^^  ^^^^  Separately  from  the  lot.     Under  these 
— wli^^mi     circumstances,  the  conveyance  of  the  lot  by  the  assig- 
and  wife     ^qq    [^    bankruptcy   would    imply    the  transfer  of  the 
syme.      easement  appurtenant,  without  an  express  grant  or  any 
mention  of  the  appurtenance — Notwithstanding  it  does 
not  appear  that  the  use  of  the  water  was  necessary  to  the 
enjoyment  of  the  lot,  or  that  at  the  time  of  the  convey- 
ance the  easement  was,  in  fact,  used  with  the  lot. 

Then,  if  upon  the  death  of  Lewis,  and  the  partition  of 
his  estate,  the  plaintifis  acquired  the  title  to  the  lot,  they 
acquired,  with  it,  the  right  to  use  the  well. 

There  is  no  evidence  that  the  plaintifis  ever  did  any- 
thing indicating  a  relinquishment  or  abandonment  of  the 
right  to  use  the  well  with  the  lot,  except,  that,  from  the 
time  when  they  acquired  the  right,  they  did  not  use  it 
till  about  two  years  before  the  institution  of  the  suit ; — 
when  they  endeavored  to  get  water  from  the  well,  though 
not  claiming  the  right  to  do  so  ;  and,  afterwards,  Syme 
locked  the  well,  and  his  right  to  do  so  was  not  ques- 
tioned. But  the  recital  in  the  deed  of  partition,  indi- 
cates that  Lewis  was  living  in  1854,  and  the  title  to  the 
Hogshead  lot  or  any  interest  in  it,  could  not  have  de- 
scended on  Mrs.  Warren  till  afterwards.  From  that 
time  till  the  institution  of  the  suit,  she  was  a  married 
woman  : — Though  perhaps  her  husband  so  acquired  her 
estate  and  its  appurtenances  for  their  joint  lives,  that  it 
might  be  affected  for  that  period,  without  regard  to  her 
disability. 

There  is  no  evidence  that  Littlepage  or  any  person 
claiming  the  lot  on  which  the  well  is  situated,  or  any 
person  deriving  title  from  him,  ever  used  or  claimed  the 
right  to  use  the  well,  adversely  to  the  right  of  the  plain- 
tiffs. 

Though,  in  the  deed  between  Littlepage  of  the  one  part 
and  Hogshead  and  others  of  the  other  part,  it  is  recited  that 
Littlepage  agreed,  that  if  they  would  sink  the  well,  they 
and  their  heirs  and  assigns  might  have  access  to  it,  as 
also  Littlepage  and  his   heirs  and  assigns;  the  latter 
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clause  seems  to  be  added  to  preclude  any  presumption  j^,,,,,^^^^^^^^ 
that  might  arise,  that  the  use  of  the  well   by  the  other"  warmi 
parties  should  be  exclusive  of  the  like  use  by  Littlepage    a"^^*'f<' 
or  his  heirs  or  assigns,  who  should  own  the  corporeal  es-      ''^•^''"*' 
tate  in  the  well.     But  this  clause  did  not  create  any  new 
right  in  Littlepage  or  any  purchaser  from  him,  that  oth- 
erwise he  would  not  have  had,  or  annex  any  servitude 
on  the  well,  or  attach  any  right  to  the  use  of  it,  to  any 
other  part  of  the  lot. 

There  is  no  evidence  that  Littlepage  ever  used  the 
well  in  connection  with  that  part  of  the  lot  which,  it  is 
said,  he  sold  and  Syme  purchased ;  or  that  the  right  to 
use  the  well  was  necessary  to  the  enjoyment  of  that  part; 
or,  that  such  servitude  ever  became  appurtenant  to  any 
part  of  the  lot,  or  in  any  way  passed  from  Littlepage  to 
either  Syme. 

The  elder  Syme,  the  witness,  says,  that  he  purchased 
and  took  possession  of  the  lot  now  in  possession  of  his  son, 
the  defendant ;  that  he  did  not  own  the  lot  on  which  the 
well  is  situated,  but  took  possession  of  the  well  as  appurte- 
nant to  the  other  lot ;  and  that  he  had  the  well  repaired 
at  his  own  expense,  and  used  it  w  ithout  interruption,  as 
his  exclusive  property,  for  many  years.  Upon  elemen- 
tary principles  and  authority,  the  incorporeal  right  to  use 
the  well,  alone — not  the  estate  in  the  land — could  beai>- 
purtenant  to  the  lot  claimed  by  Syme.  And  he  may 
have  so  used  the  well,  with  the  acquiescence  of  the  own- 
er, as  to  establish  a  right  to  use  it  as  such  easement.  But 
there  is  no  sufficient  evidence  that  he  did  any  act  exclu- 
sive of  the  plaintiffs  from  the  use  of  the  water  in  com- 
mon with  himself,  or  any  act  demonstrative  of  an  ad- 
verse claim  known  to  the  plaintiffs,  or  which,  with  or- 
dinary attention,  they  would  have  learned,  till  a  short 
time  before  the  institution  of  the  suit :  Or  that,  upon 
any  acts  or  acquiescence  of  the  plaintiffs  unequivocally 
significant  of  abandonment,  the  defendant  Syme  pur- 
chased the  lot. 
63 
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jauuaJy^Tenn  When,  by  direct  proof  of  a  grant,  or  other  sufficient 
"  Warren — cvidence,  an  easement  has  been  conclusively  establish- 
and^wife  ^^^  there  may  be  proof  of  an  act  or  declaration  of  the 
'  y*"^-  owner  indicative  of  renunciation  or  abandonment,  fol- 
lowed by  non-use  for  a  period  long  enough  to  bar  an  ac- 
tion of  ejectment  to  recover  the  possession  of  tlie  land ; 
which,  when  the  defendant  is  not  under  disability,  is 
t<?n  years,  and  when  he  or  she  is  under  disability,  is 
twenty  years  :  Or  proof  of  a  claim  by  the  owner  of  the 
corporeal  estate,  or  another  in  his  stead,  known  to  the 
owner  of  the  easement,  or  evinced  by  acts  that,  in  the 
exercise  of  ordinary  vigilance  he  would  have  learned,  fol- 
lowed by  non-use  by  the  owner,  for  such  period :  Or  an 
act  or  declaration  by  the  owner  of  the  easement,  clearly 
demonstrative  of  actual  abandonment,  that  in  fact  pro- 
motes some  action  on  the  part  of  another,  by  which,  if 
the  easement  were  not  held  to  be  determined,  the  latter 
would  be  seriously  injured :  And  such  proof  may  con- 
clude the  extinguishment  of  the  easement.  But  cer- 
tainly, nothing  less  than  one  or  the  other  of  these  com- 
binations of  facts,  will  have  such  effect.  The  limited  right 
of  a  husband  in  the  inheritance  of  his  wife,  may,  by 
such  acts  and  declarations,  be  affected  tor  the  time  of  its 
duration,  as  the  right  of  other  owners  would  be :  But 
whether  the  right  of  a  married  woman,  would,  by  such 
acts  and  non-use  for  twenty  years,  be  extinguished,  I  do 
not  now  pause  to  consider. 

The  plaintiffs,  in  the  bill,  allege  that  the  defendant 
Syme  has  recently  locked  up  the  well,  and  forbidden 
them  to  use  the  water.  The  defendant  Syme,  in  his  an- 
swer, does  not  admit  or  concede  this,  in  whole  or  in  part ; 
and  he  denies  every  allegation  of  the  bill  not  expressly 
admitted  or  conceded.  There  is  no  proof  that  this  or 
any  other  defendant  at  any  time  either  locked  the  well 
or  forbade  the  plaintiffs  to  use  it,  or  in  any  manner  pre- 
vented their  enjoyment  of  the  water  it  furnished. 

The  provision  adopted  in  the  Code  of  this  state,  (Code 
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p.  604,  Ch.  125,  s.  36,)  that  every  material  allegation  ofjanim^^^Term. 
a  bill  not  controverted  by  the  answer,  shall,  for  the  pur-  wtma 
poses  of  the  suit,  be  taken  as  true,  does  not  require  a  *°<*^^**« 
more  special  denial  than  was  sufficient  before  its  adop-  ^°*®* 
tion.  But,  OS  formerly,  the  plaintiflF,  upon  proper  alle- 
gations, may  interrogate  the  defendant,  and  he  will  be 
required  to  answer  each  proper  interrogatory.  Under 
other  provisions  of  the  statute,  when  the  plaintiff  swears 
to  his  bill  the  defendant  is  justly  required  to  swear  to  his 
answer,  in  order  that  the  plaintiff  who  so  verifies  his  case 
shall  not  be  put  to  the  trouble  and  expense  of  further 
proof,  unless  the  defendant  will,  in  like  manner,  verify 
his  defense  :  But  it  is  provided — as  I  think  wisely — 
that  neither  the  bill  nor  the  answer,  whether  both  or 
neither  be  so  verified,  shall  be  read  as  evidence  upon  the 
final  hearing  of  the  cause.  If  the  defendant  does  not 
answer  properly,  the  plaintiff  may  except  to  the  answer. 
When,  however,  he  fails  to  do  so,  a  general  denial  of 
the  allegations  of  the  bill,  or  any  of  them,  >dll  make  it 
necessary  that  the  plaintiff  shall  prove  the  facts  alleged 
and  so  controverted,  that  are  in  their  nature  affirmative. 

The  decree  of  the  circuit  court  rendered  in  December 
1869,  directed  that  the  plaintiff  should  have  uninterrup- 
ted access  to  the  water  of  the  well,  unless  and  until  oth- 
erwise ordered  by  the  court;  that  the  injunction  before 
awarded, — which  was  only  until  the  rights  of  the  com- 
plainants could  be  considered  and  adjudicated — should 
be  continued  ;  and  that  an  account  should  be  taken  by  a 
commissioner  named,  to  ascertain  the  amount  of  expense 
incurred  by  Syme  the  father,  from  whom  Syme  the  de- 
fendant claimed,  and  by  the  latter,  in  keeping  the  well 
in  repair,  and  the  amount  paid  by  the  plaintiffs ;  and  that 
the  account  when  taken  should  be  reported.  The  rights 
of  the  parties  were  not  finally  adjudicated  ;  the  injunc- 
tion was  not  perpetuated;  the  decree  directed  an  account 
to  be  taken  and  reported  ;  while  it  did  not  determine  the 
question  of  costs  or  direct  their  payment. 

The  decree  was  merely  interlocutory.    . 


Digitized  by 


Google 


hOi)  SUPREME  COURT  OF  APPEALS 

jtium^Term.     '^^^^  ^^^^  decree  rendered  in  1871,  from  which  the  ap- 
Mnrreii      P^^^l  ^^'^s  tukcn,  propcrly,  in  effect  terminated  the  opera- 


and    Xvjio 
V.  ■ 

Syuiv. 


tion  of  the  interlocutory  decree  and  dissolved  the  injunc- 
tion. 

The  plaintiffs,  in  the  bill,  allege  nothing  that  is  suffi- 
cient cause  to  make  Dickson,  Johnson,  Spotts  and  Mrs. 
Ix?onard  parties  ;  and  do  not  seek  relief  or  prove  •  right 
to  it  against  any  of  them.  Though  the  plaintiffs  named 
them  as  defendants  and  ask  that  they  should  be  required 
to  answer  the  bill,  thdy  did  not  appear  as  parties.  The 
plaintiffs  took  no  decree  nisi  or  other  order  against  them ; 
but  brought  the  case  to  a  hearing,  or  acquiesced  in  the 
hearing ;  when  the  bill  was  dismissed  generally.  If  it 
really  appeared  who  severally  have  the  right  to  enjoy  the 
well  in  common,  the  plaintiffs  could  not  object  that  the 
case  was  not  matured  as  to  the  parties  mentioned,  or  that 
the  court  did  not  provide  for  the  payment  to  Syme  of 
any  part  of  the  expense  of  repairing  the  well :  And  the . 
phiintiffs,  only,  appeal  and  no  other  party  asks  a  reversal. 

As  the  plaintiffs  failed  to  prove  that  they  had  the  title 
which  they  claimed  to  have  acquired  mediately  from 
Hogshead,  or  the  right  to  use  water  from  the  well  annex- 
ed to  it,  or  any  right  whatever  to  use  the  well ;  or,  if 
they  had  such  right,  failed  to  prove  that  the  defendant 
Syme,  or  any  party  to  the  suit  obstructed  it ;  the  decree 
dismissing  the  bill  was  unquestionably  right,  and  must 
be  affirmed,  with  damages  and  costs  to  the  defendant 
a;^inst  the  plaintiffs. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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OF  WEST  VIRGINIA,  |-^ 

AT  THE  JUNE  TERM   THEREOF,  HELD   AT   WHEELING,  IN  '^        3?/ 

THE  CX)UNTY   OF  OHIO,  COMMENCING   ON   THE 
THIRD  DAY  OF  JUNE,  1874,  AND  END- 
ING ON   THE  TWENTY-FIRST 
DAY  OF  JU1.Y,  1874. 


WHBBUNG. 

List  v.  City  of  Wheeling. 

July  13,  1874. 

By  an  act  of  the  Legislature,  passed  the  13th  day  of  February,  1874. 
1872,  entitled,  "An  act  to  authorize  the  City  of  Wheeling  to  subscribe  J""^  Term. 
to  the  capital  stock  of  the  Wheeling  and  Lake  Erie  Railroad  Com- 
pany," the  Council  of  the  City  of  Wheeling  were  authorized  to  sub- 
scribe, in  the  name  of  the  City,  to  the  capital  stock  of  said  Company, 
to  an  amount  not  exceeding  $300,000.00,  and  pay  the  same  in  the 
bonds  of  the  City,  pi'ovidecl^  not  less  than  three-fifths  of  the  voters  of 
the  City,  who  voted  on  the  question,  were  in  favor  of  the  same.  By 
an  act  of  the  Legislature,  passed  February  15,  1872,  entitled,  "An  act 
to  incorporate  the  Wheeling  and  Ohio  Union  Railroad  Company,"  and 
the  thirteenth  section  thereof,  the  Council  of  said  City,  was  authorized 
to  subscribe,  in  the  name  and  on  behalf  of  the  City,  to  the  capi- 
tal of  said  Company,  to  an  amount  not  exceeding  $500,000.60, 
and  might    pay  the    subscription    in    the    bonds    of   the   City,   or 
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1874.         otherwise,  provided^  three-fifths  of  the  voters  of  said  City,  voting  on 
*  _thc  question,  voted  for  the  subscription.     Each  of  said  acU  authorized 


^^^^  tlio  Council  of  the  City  to  submit  to  the  voters,  by  an  election,  the 
Whet'liiig.  question  of  the  subscriptions.  The  Council,  by  two  separate  ordi- 
nances, submitted  to  the  people  the  question  of  $300,000.00  subscrip- 
tion, under  each  act,  the  election  to  take  place  on  the  1st  day  of  June, 
1872.  On  that  day  the  election  was  duly  held,  and  three-fifths  of  the 
voters  of  the  City,  voting  at  the  election,  voted  in  favor  of  each  sub- 
.scription.  Afterward,  on  the  22d  day  of  August,  1872,  the  people  of 
the  State  adopted  a  new  Constitution,  which  took  effect  on  that  day, 
by  express  provision  of  the  Schedule  thereto.  The  eighth  section  of  the 
tenth  article  of  the  Constitution,  so  adopted,  is  in  these  words,  viz  • 
'*No  county,  city,  school  district,  or  mimicipal  corporation,  except  in 
cases  where  such  corporations  have  already  authorized  their  bonds  to 
be  iisued,  shall,  hereafter,  be  allow^ed  to  become  indebted  in  any  man- 
ner, or  for  any  purpose,  to  an  amount,  including  existing  indebted- 
ness^, in  the  aggregate,  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  last  assessment  for 
fetate  and  county  taxes,  previous  to  the  incurring  of  such  indebted- 
ness ;  nor  without,  at  the  same  time,  providing  for  the  collection  of  a 
direct  annual  tax,  sufficient  to  'pay,  annually,  the  interest  on  such 
debt,  and  the  principal  thereof,  within,  and  not  exceeding,  thirty-four 
years :  provided^  That  no  debt  shall  be  contracted  under  this  section, 
unless  all  questions  connected  with  the  same,  shall  have  been  first 
submitted  to  a  vote  of  the  people,  and  have  received  three-fifths  of 
all  the  votes  cast  for  and  against  the  same."  After  the  adoption  of 
the  new  constitution,  and  after  it  had  taken  effect,  and  on  the  20th 
day  of  January,  1873,  the  Council  of  the  City,  by  two  separate  ordi- 
nances, appointed  three  commissioners,  (the  same  in  each  case,)  to 
subscribe  to  the  stock  of  each  of  said  Companies,  the  said  sum  of  $300,- 
0()0.()0,to  be  paid  in  the  bonds  of  the  City,and  directing  when  such  bonds 
should  be  paid  by  said  commissioners.  In  each  case  the  bonds  to  be 
payable  in  the  City  of  New  York,  bearing  seven  per  cent,  interest, 
payable  semi-annually,  and  the  principal  payable  in  thirty  years. 
The  Council  failed  to  provide  for  the  collection  of  a  direct  annual 
tax  suflScient  to  pay,  annually,  the  interest  on  the  debt  to  be  created 
by  such  subscription,  or  any  part  thereof.  It  is  admitted  that  the 
subscription  of  both  of  said  sums  of  $800,000.00,  or  either  of  them, 
would  increase  the  debt  of  the  City  beyond  the  limit  prescribed  by  the 
said  eighth  section  of  the  tenth  article  of  the  Constitution.  The  mak- 
ing of  each  of  said  subscriptions  were,  by  the  Council,  made  subject 
to  conditions.  Before  either  of  the  subscriptions  to  the  stock  of  said 
Companies  were  made,  H.  K.  L.,  and  others,  resident  voters,  owners 
of  property  and  tax-payers  in  said  City,  who  sued  in  their  own  behalf 
as  well  as  all  other  tax-payers  of  the  City,  except  the  defendants  filed  in 
the  circuit  court  of  the  county  of  Ohio,  their  bill  of  injunction  against 
the  said  City,  the  members  of  the  Council  and  said  Commissioners, 
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enjoining  and  restraining  them  from  subscribing  to  the  stock  of  said  1874. 

Companies,  or  either  of  them,  the  amounts  aforesaid,  payable  in  the 

bonds  of  the  City,  or  any  part  thereof,  or  to  contract  a  debt  therefor,         ^^^^ 
or  any  part  thereof. — Held  :  Wheeling. 

1.  That  the  provisions  of  said  acts  of  the  Legislature,  authorizing  the 

Council  of  the  City  to  subscribe  stock  to  each  of  said  Companies, 
conferred  a  power  upon  a  public  corporation  of  government 
which  could  be  modified,  changed,  enlarged,  restrained  or  re- 
pealed by  the  Constitution — the  said  acts,  in  neither  case,  import- 
ing a  contract,  within  the  meaning  of  the  clause  of  the  Constitu- 
tion of  the  United  States,  prohibiting  a  state  from  passing  a  law 
impairing  the  obligation  of  contracts. 

2.  The  ordinances  submitting  said  subscriptions  1o  the  vote  of  the 

voters,  and  the  mere  vote  of  the  prescribed  number  of  voters 
for  the  subscription,  did  not,  in,  and  of  themselves,  together,  or 
separately,  form  such  a  contract  with  the  Railroad  Companies,  as 
would  be  protected  by  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States.  Until  the  subscriptions  were 
each  made,  the  contract,  in  each  case,  was  unexecuted. 

3.  The  said  eighth  section  of  the  tenth  article  of  the  Constitution  of  the 

State  is  not  addressed  alone  to  the  Legislature,  but  is  addressed  to 
the  several  counties,  cities,  &c.,  and  all  other  departments  and  per- 
sons in  the  State,  and  took  effect  and  became  binding  and  opera- 
tive, so  far  as  it  is  prohibitory  and  restrictive  in  its  provisions,upcn 
counties,  cities,  &c.,  on,  and  from  the  22d  day  of  August,  1872;  and 
the  action  of  the  Council  of  the  City  in  appointing  commissioners 
to  make  said  subscriptions,  payable  in  the  bonds  of  the  City,  was, 
under  the  circumstances,  without  authority  of  law,  and  for  said 
subscriptions  to  be  made  for  said  amounts  and  a  debt  be  thereby 
created  therefor,  or  for  any  part  thereof,  payable  in  the  bends  of 
the  City,  would  be  in  violation  of  the  said  eighth  section  of  the 
tenth  article  of  the  Constitution  of  the  State. 

4.  Equity,  in  such  case,  has  jurisdiction  to  perpetually  enjoin  the  mak- 

ing of  the  subscriptions  and  the  issuing  of  the  bonds  of  the  City. 

6.  The  third  section  of  the  eleventh  article  of  the  State  Constitution 
does  not  qualify  or  suspend  the  operation  of  said  eighth  section 
of  the  tenth  article  thereof. 

6.  The  final  decree,  perpetuating  the  injunction,  wheieby  the  court  or- 
ders   and    decrees    ''that    the    defendants,    and    each    of  them 
be,    and    they,    and    each  of  them,  are,    hereby,    enjoined  and 
restrained    frcm   contracting  the  debts    and   issuing  the  bonds 
in   iLe    bill    (f   cin^plainants    mentioned,    cr  either  of  them, 
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or  any  part  thereof,"  should  be  construed  to  apply  only  to  the  ordi- 
nances of  the  Council  of  the  City  authorizing  the  subscriptions  to 
be  made  to  the  stock  of  said  Companies,  and  the  making  of  the 
subscriptions  for  the  said  amounts,  or  any  part  thereof,  and  pay- 
ment thereof,  or  any  part  thereof,  in  the  bonds  of  the  City,  and  the 
making  of  subscriptions  to  the  stock  of  said  Companies,  or  either 
of  them,  for  the  said  amounts,  or  any  part  thereof,  in  such  manner 
as  to  create  a  debt  against  the  City  under  and  according  to  said  or- 
dinances,'or  either  of  them.  That  the  said  perpetual  injunction 
does  not  prohibit  the  City  of  Wheeling,  or  its  Council,  from  here- 
after contracting  any  such  debt,  and  issuing  the  bonds  of  the  City 
therefor,  when  done  according  to  the  provisions  and  within  the 
limits,  restrictions  and  requirements  of  said  eighth  section  of  the 
tenth  article  ot  the  Constitution,  and  any  act  of  the  Legislature 
which  may  (hen  be  in  force,  not  in  conflict  with,  or  contrariant  to, 
said  section  and  article. 

The  said  eighth  section  of  the  tenth  article  of  the  Constitution  was 
not  intended  to,  and  does  not  in  anywi8e,interfcre  with,  or  prevent^ 
the  levying,  collecting  and  expenditure,  annually,  by  authority  of 
law,  by  the  proper  legal  authorities,  of  the  several  counties,  cities, 
&c.,  taxes  for  county,  city,  &c.,  purposes,  and  to  do  and  cause  to  be 
done,  whatever  is  necessary  or  proper  for  that  purpose,  includ- 
ing the  making,  or  causing  to  be  made,  contracts  touching  the  ex- 
penditure of  the  taxes  so  levied  and  collected  annually,  and  the 
like — And  all  this  without  a  vote  being  taken,  under  the  eighth 
section  of  said  tenth  article  of  the  Constitution. 


Appeal  by  George  Baird,  Andrew  Wilson,  John  But- 
terfield,  Porter  Smith  and  others,  defendants,  from  a  de- 
cree of  the  circuit  court  of  Ohio  county,  rendered  May 
7,  1873,  perpetuating  an  injunction,  theretofore  granted, 
by  the  judge  of  said  circuit  court. 

The  complainants  below  were  Henry  K.  List  and  a 
large  number  of  other  citizens  and  tax  payers  of  the 
city  of  Wheeling,  sueing  for  themselves  and  on  behalf 
of  all  the  other  taxpayers  of  said  city,  (except  the  de- 
fendants in  the  suit,) — and  the  respondents  the  said 
City  of  Wheeling,  the  members  of  the  First  and  Second 
Branches  of  the  City  Council  of  said  City — setting  out 
their  names — George  W.  Jeffers  as  Mayor  of  said  City, 
and  George  Adams,  Josiah  F.  Updegraff  and  Benjamin 
Fisher,  who  had  been,  theretofore,  appointed  by  said 
Council,  for  and  on  behalf  of  said   city  of  Wheeling  to 
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make  certain  subscriptions  to  "The  Wheeling  and  Lake  j„no'tenn. 
Erie  Railroad   Company,"  and   to  the   "Wheeling   and        J^^ 
Ohio  Union    Railroad  Company,"   in   accordance    with    wiiwiing. 
certain  conditions  set  forth  in  the  ordinance   appointing 
them  commissioners.     The  material  facts  wall  be  found 
set  forth,  at  length,  in  the  opinion  of  the  Court. 

The  Hon.  Thayer  Melvin,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

C.  W,  B.  Allison  for  the  appellants. 

Daniel  Lamb  and  Asbury  /.    Clarke  for  the   appellees. 

Haymond,  President: 

This  is  a  bill  of  injunction  in  which  the  circuit  court 
of  the  county  of  Ohio  perpetuated  the  injunction.  On 
the  13th  day  of  Februarj',  1872,  the  Legislature  of  this 
State  passed  an  act  entitled,  "an  act  to  authorize  the  city 
of  Wheeling  to  subscribe  to  the  capital  stock  of  the 
Wheeling  and  Lake  Erie  Railroad  Company."  This  act 
provides  that  the  Council  of  the  City  of  Wheeling  is  au- 
thorized, and  empowered,  to  subscribe,  in  the  name  and 
on  behalf  of  the  City,  to  the  capital  stock  of  a  Company 
authorized  to  construct  a  railroad  from  a  point  at  or  near 
said  City,  in  the  county  of  Belmont  in  the  state  of  Ohio, 
to  Toledo  in  the  county  of  Lucas,  Ohio,  to  an  amount  not 
exceeding  $300,000,  on  such  terms  as  they  may  deem 
advisable  ;  and  such  Council  may  pay  such  subscription 
by  issuing  the  bonds  of  said  City  or  otherwise,  and  may 
provide,  by  taxation  or  otherwise,  for  the  redemption  of 
such  bonds,  and  payment  of  interest  on  the  same  ;  that 
before  making  such  subscription,  the  Council  ot  the  City 
shall  cause  a  vote  to  be  taken  upon  the  question,  at  the 
several  places  of  voting  in  the  City,  at  any  general 
or  special  election,  ordered  by  them  for  that  purpose, 
notice  of  which  shall  be  published  in  each  daily  news- 
paper in  the  City,  for  fifteen  days,  at  least,  before  the  poll 
is  to  be  taken,  at  which  election  all  persons  having  tho 

right  to  vote  for  mayor  of  said  City  shall  be  entitled  ta 
(54 
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June^Tirm.   ^'^^^'     The  poll  shall  thereupon  be  taken  and  the  result 
£7^^     "ascertained  under  the  regulations  prescribed  for  city  elec- 

wheding.  tions.  Ou  the  ballot  u.«ed  in  the  poll  there  may  be  \vrit- 
ten  or  printed  thereon  the  words,  "subscription"  or  "no 
subscription"  or  any  mode  that  will  show  how  the  voter 
intends  to  vote  on  the  question  proposed.  If  it  appear 
by  the  poll  that  not  less  than  three-fifths  of  the  voters  of 
the  City,  who  voted  upon  the  question  of  the  proposed 
subscription,  are  in  favor  of  the  same,  the  subscription 
may  then  be  made,  to  the  amount  proposed  or  any  less 
amount ;  that  the  right  to  the  stock  subscribed  for 
under  the  preceding  sections,  or  any  special  act  of  the 
Legislature  thereafter  passed,  shall  be  vested  in  the  City 
of  Wheeling,  and  the  Council  thereof  shall  have  author- 
ity, from  time  to  time,  to  appoint  a  proxy  to  represent  the 
said  stock  in  the  meetings  and  elections  to  be  held  by  the 
stockholders  of  the  Company.  The  dividends  on  the 
stock  shall  be  collected  as  the  city  council  may  order,  and 
paid  into  the  city  treasury  ;  but  before  the  subscription 
authorized  by  this  act  shall  be  made,  such  Railroad  Com- 
pany shall  give  a  guarranty  to  the  Council  of  the  City 
that  it  will  construct  its  road  into  the  City,  and  make  its 
eastern  terminus,  and  its  depot  ground  and  buildings 
thereon,  within  the  corporate  limits  of  the  City  eafit  of 
the  east  channel  of  the  Ohio  river;  that  the  Council  of 
the  City  of  Wheeling  is  hereby  authorized  to  grant  to 
said  Railroad  Company,  which  may  construct  the  road 
aforesaid,  the  use  of  any  of  the  streets  and  alleys,  or 
public  grounds  within  said  City,  for  its  track  upon  such 
terms  and  restrictions  as  it  may  prescribe. 

On  the  15th  day  of  February,  1872,  the  Legislature 
passed  an  act  entitled,  "an  act  to  incorporate  the  Wheel- 
ing and  Ohio  Union  Railroad  Company."  The  first 
section  of  this  act  provides  that  Henry  K.  List  and  a 
number  of  others,  therein  named,  or  any  three  or  more 
of  them,  and  their  associates,  successors  and  assigns, 
and  all  who  shall  become  stockholders,  when  one  thous- 
and  shares  of  the  capital  stock  of  the   Company   shall 
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1874. 
June  Term. 


List 


have  been  subscribed  as  thereinafter  provided,  and 
made  a  body  politic,  by  the  name,  style  and  title  of  the 
'•Wheeling  and  Ohio  Union  Railroad  Company ;"  and  ^h/j^ung 
that  said  subscription  shall  be  made  in  good  faith,  within 
three  years  from  the  passage  of  this  act.  The  second 
section  of  this  act  authorized  the  Company  to  locate,  con- 
struct and  maintain  a  railroad  from  some  point  within 
the  City  of  Wheeling,  across  the  Ohio  river  to  the  State 
of  Ohio,  and  is  also  authorized  to  locate,  construct  and 
maintain  its  road,  or  any  branch  thereof,  on  or  over  any 
street  or  ally  within  the  City  of  Wheeling,  &c.,  with  a 
proviso  not  necessary  to  notice  here.  The  third  section 
ofthe  act  grants  authority  to  the  Company  to  erect,  con- 
struct and  maintain  a  railroad  bridge  across  the  Ohio 
river  at  any  point  within  said  City  of  Wheeling  it  may 
select,  &c.  The  thirteenth  section  of  the  act  provides 
that  the  Council  of  the  City  of  Wheeling  may  subscribe 
in  the  name  and  on  behalf  of  the  City  of  Wheeling  to 
the  capital  of  said  company,  to  an  amount  not  exceeding 
8oOO,000.00,  and  may  pay  for  its  subscriptions  in  the 
bonds  of  said  City  or  otherwise :  Provided^  that 
before  any  such  subscriptions  shall  be  made,  the  max- 
imum amount  thereof  shall  be  fixed,  and  the  ques- 
tion whether  such  subscriptions  shall  be  made  or  not, 
shall  be  submitted,  under  suitable  regulations,  to  be  pre- 
scribed by  the  Council  of  said  City,  to  a  vote  of  the 
persons  authorized  to  vote  for  members  of  the  Coun- 
cil of  said  City,  and  unless  three-fifths  of  the  votes 
cast  shall  be  in  favor  of  making  such  subscription, 
the  same  shall  not  be  made.  The  fifteenth  section  of 
the  act  provides,  among  other  things,  that  if  the  said 
City  of  W^heeling  shall  make  such  subscription  it  is 
authorized  and  empowered  to  issue  coupon  bonds  to 
an  amount  sufficient  to  pay  for  its  subscription,  payable 
at  such  time  and  place,  and  at  such  rate  of  interest,  not 
exceeding  seven  percent.,  as  the  Council  ofthe  City  shall 
direct ;  and  to  secure  the  payment  of  the  principal  and 
interest  of  the  bonds  issued,  the  said  City  may  cause 
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juuoTiicm.  ^  ^^  executed,  in  its  name  and  on  its  behalf,  a  proi>er 
^^       deed  of  trust  on  its  stock  in  said  Company.     There   are 

AVhJlniu'.  other  sections  in  this  act  not  necessary  to  refer  to  here 
as  they  do  not  bear  on  the  questions  involved  in  the 
cause. 

The  first  section  of  an  act  of  the  Legislature  passed 
March  1,  1871,  provides  that  any  railroad  company 
that  may  be  incorporated  by  the  laws  of  the  State  of 
Ohio,  for  the  construction  of  a  railroad  from  the  City 
of  Wheeling,  or  from  the  western  bank  of  the  Ohio  river, 
opposite  to  said  City,  northwestwardly  through  the  state 
of  Ohio,  in  the  direction  of  New  Philadelphia  and  To- 
ledo, or  other  point  on  or  near  Lake  Erie,  shall  have 
power  to  extend  its  road  across  the  Ohio  river  at  Wheel- 
ing Island,  and  to  bridge  either  or  both  branches  of  the 
Ohio  river  to  such  point  within  the  City  of  Wheeling,  as 
it  may  deem  advisable.  The  second  section  of  this  act 
gives  to  such  railroad  company  the  same  powers,  privi- 
leges and  franchises,  in  this  State,  for  the  purpose  of 
constructing,  maintaining  and  operating  its  road  in  this 
State,  and  erecting  and  maintaining  bridges,  &c.,  as  are 
conferred  upon  the  company  by  the  laws  of  Ohio,  and 
makes  the  company,  as  as  far  the  road  is  in  this  State,  a 
West  Virginia  corporation  and  subject  in  the  exercise  of 
is  powers,  &c.,  and  to  be  governed  by  the  general  rail- 
road  laws  of  the  State.     Acts  of  1871,  248. 

The  ninth  section  of  an  act  of  the  legislature  of  the 
State  of  Ohio,  entitled,  ^^An  act  to  authorize  the  consoli- 
dation of  railroad  companies  of  states  adjoining,  in  cer- 
tain cases,  and  authorizing  railroad  companies  of  this 
state  to  extend  their  roads  into  adjoining  states,"  provides 
that  any  railroad  company  now  organized,  or  which  may 
hereafter  be  organized,  in  this  state,  for  the  purpose  of 
constructing  a  railroad  to  the  boundary  line  of  that  state, 
shall  be  authorized  to  extend  its  road  into  and  through 
any  adjoining  state  under  the  regulations  which  may  l>e 
prescribed  by  such  adjoining  state,  and  the  rights,  powers 
and  privileges  of  such  company,  over  such  extension,  in 
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the  construction  and  use  of  such  road,  in  controlling  the  june^Tmu. 
property  and  applying  money  and  assets  thereon,  shall  be        "[^^ 
the  same  as  if  said  road  had  been  built  wholly   within    wheeling, 
the  state  of  Ohio.     See  this  act  copied  into  Ohio  Rail- 
way Report  of  1870,  page  64. 

The  present  Constitution  of  this  State  was  adopted 
on  the  22nd  day  of  August,  1872,  and  the  sixth  section 
of  the  Schedule  thereto,  provides,  that  if  the  Constitution 
and  Schedule  are  adopted  by  the  voters,  the  Constitution 
and  Schedule  should  be  operative  and  in  full  force  from, 
and  including  the  fourth  Thursday,  (the  22nd  day)  of  Au- 
gust, 1872.  The  eighth  section  of  the  tenth  article  of 
the  Constitution  is  in  these  words,  viz :  "No  county, 
city,  school  district  or  municipal  corporation,  except 
in  cases  where  such  corporations  have  already  authorized 
their  bonds  to  be  issued,  shall  hereafter  be  allowed  to 
become  indebted,  in  any  manner  or  for  any  purpose,  to 
an  amount,  including  existing  indebtedness,  in  the  ag- 
gregate, exceeding  five  per  centum  on  the  value  of  the 
taxable  property  therein  to  be  ascertained  by  the  last 
assessment  for  state  and  county  taxes,  previous  to  the 
incurring  of  such  indebtedness ;  nor  without,  at  the 
.same  time,  providing  for  the  collection  of  a  direct  an- 
nual tax,  sufficient  to  pay,  annually,  the  interest  on  such 
debt,  and  the  principal  thereof,  within,  and  not  exceed- 
ing, thirty  four  years :  Providedy  that  no  debt  shall 
be  contracted  under  this  section,  unless  all  questions  con- 
nected with  the  same,  shall  have  been  first  submitted  to 
a  vote  of  the  people,  and  have  received  three  fifths  of 
all  the  votes  cast  for  and  against  the  same." 

On  the  30th  day  of  April,  1872,  the  Council  of  the  City 
of  Wheeling,  in  pursuance,  and  by  authority  of,  the  said 
act  of  the  legislature  of  13th  of  February,  1872, 
passed  an  ordinance  composed  of  some  five  sections, 
with  a  preamble,  in  which  it  is  expressed  as  the  opinion 
of  said  Council  that  a  subscription  should  be  made  on 
behalf  of  the  City  to  the  capital  stock  of  the  said  Wheel- 
ing and  Lake  Erie  Railroad  Company  to  the  amount  of 
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juno^Term.  $300,000,  provided,  said  Railroad  Company  shall  give 
"sufficient  a  guarantee  to  the  Council  of  the  City 
that  it  will  construct  its  road  into  the  City  and 
make  its  eastern  terminus,  and  have  its  depot  ground 
and  buildings  thereon,  within  the  corporate  limits 
of  the  City,  east  of  the  east  channel  of  the  Ohio 
River.  And  for  the  purpose  of  taking  the  sense  of  the 
qualified  voters  of  the  City,  upon  the  question  whether 
they  would  authorize  a  subscription  to  be  made  by  the 
Council  of  the  City,  in  the  name  and  on  behalf  of  the 
City,  to  the  capital  stock  of  said  Lake  Erie  Railroad 
Company,  to  the  amount  of  $300,000,  the  Council  in 
said  ordinance  provided,  that  polls  should  be  opened 
and  an  election  held  for  that  purpose  on  the  1st  day  of 
June,  1872.  All  this  was  done  in  due  form  and  in  ac- 
cordance with  the  provisions  of  said  act  of  15th  of  Feb- 
ruary, 1872.  Under  and  in  pursuance  of  said  ordinance 
an  election  was  duly  held  at  the  time  appointed,  and  at 
that  election  more  than  three  fifths  of  the  voters  voted 
in  favor  of  said  subscription. 

On  the  23rd  day  of  April,  1872,  the  Council  of  said 
City,  under  and  by  authority  of  the  said  act  of  the  Legis- 
lature of  the  15th  of  February,  1872,  passed  an  ordinance 
of  seven  sections,  with  a  preamble,  in  which  the  Council 
expressed  the  opinion  that  a  subscription  should  be 
made  in  the  name  and  on  behalf  of  the  City  of  Wheeling 
to  the  capital  stock  of  said  Wheeling  and  Ohio  Union 
Railroad  Company  to  the  amount  of  $300,000,  and  in 
due  form  submitted  the  same  to  the  sense  of  the  quali- 
fied voters  of  said  City,  at  an  election  to  be  held  in  said 
City  on  the  1st  day  of  June,  1872, — the  same  time  as  the 
election  before  mentioned. 

The  election  was  duly  held,  at  the  time  appointed,  and 
more  than  three  fifths  of  the  qualified  voters  voted  in 
favor  of  this  subscription  also.  This  was  all  done,  so 
far  as  appears,  in  conformity  with  the  provisions  of  the 
last  named  act. 

On  the  20th  day  of  January,  1873,  the  Council  of  the 
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CSty   passed   an   ordinance,    entitled:    ^^An    ordinance  junlfTirm. 
authorizing  and  directing  a  subscription  for,   and  on  be-        £J^^ 
half  of,  the  city  of  Wheeling  to  the  capital  stock  of  the    wheeling. 
Wheeling  and  Lake  Erie  Railroad  Company."    The  first 
section  of  this  ordinance   ordained   that  George  Adams, 
Josiah    F.     Updegraft  and  Benjamin  Fisher,  as    com- 
missioners   in    the    name    and  on    behalf  of  the  City 
of  Wheeling,  shall  subscribe  for  and    take  six    thous- 
and shares   of  the  stock    of  the    Wheeling   and    Lake 
Erie  Railroad  Company  on  the  terms  and  conditions  in 
said  ordinance   set   forth.     By  these    terms    and  con- 
ditions the  said  Company  is  required  to  construct    its 
road    into  the   City,   and    make   its    eastern    terminus 
and  have     its    depot    grounds    and  buildings   thereon, 
within    the    corporate     limits    of    the    City,    east    of 
the  east   channel  of  the  Ohio  River.     The  proceeds  of 
the  subscription  are  required  to  be  expended  by  the  com- 
pany upon  its    depot  grounds    and    buildings,  at    its 
said  eastern  terminus,  and  upon  that  part  of  the  road 
between  said  depot  and  the  point   of  crossing  the  Pitts- 
burgh, Cincinnati   and  St.  Louis  Railroad   in  Ohio,  in- 
cluding payments   from   its   subscription   of   stock     to 
the  Wheeling  and  Ohio  Union  Railroad  Company,  as 
provided  in    said  ordinance.     The  subscription  to  the 
stock  of  the  Company  is  made  payable  in  the  bonds  of 
the  City  of  Wheeling  as  therein,  and  may  thereafter  be, 
provided,  by  further  ordinances,  at  the  par  value  thereof, 
with  the  accrued  interest  thereon,  and  shall  not  be  paid 
by    said   commissioners    any    faster   than    the    private 
subscriptions  to  the  stock  of  the  Company   are  required 
to  be  paid,  under  and  by  virtue,  of  the  laws  of  the  state 
of  Ohio,  and  only  as  the  Company  shall  progress  jn  the 
cqpstruction   of  their   road   eastward   of  said   point   of 
crossing  the  Pittsburgh,  Cincinnati  and  St.  Louis   Rail- 
road, to  and  includi.Mg  the  depot  and  buildings  aforesaid 
in  the  City,  on  the  monthly  estimates  of  the  chief  engi- 
neer of  the  actual  cost  of  the  same;  and  no   instalment 
to  be  paid   until   a  like  amount  shall  be  expended   and 
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jjiJ^xirm.  actually  paid  by  said  Wheeling  and  Lake  Erie  Railroad 
J^^        Company  for  their  depot  grounds  and    buildings  in  the 

Wheeling.  City  and  upon  their  subscription  to  the  capital  stock  of 
the  Wheeling  and  Ohio  Union  Railroad  Company,  ex- 
clusive of  the  first  instalment  thereon  of  ten  per  cent. 
As  a  guarantee  of  the  performance  of  these  conditions 
it  was  further  ordained  that  said  subscription  should  not 
be  made  by  said  commissioners  until  the  Wheeling  and 
Lake  Erie  Railroad  Company  should  comply  with  the 
following  preliminary  requisitions :  • 

*^Said  railroad  company  shall  definitely  and  perma- 
nently, locate,  and  secure,  by  written  contract  or  other- 
wise, suitable  depot  grounds  for  its  eastern  terminus 
within  the  City  of  Wheeling,  to  be  approved  by  the  City 
Council,  and  shall  file  with  the  city  clerk  a  written  in- 
strument, under  the  signature  of  its  president  and  secre- 
tary, and  the  official  seal  of  the  Company,  giving  the  as- 
sent of  said  Railroad  Company  to  this  ordinance,  and 
such  additional  ordinances  as  may  be  hereafter  passed  to 
more  effectually  carry  this  ordinance  into  eflfect,  by  pro- 
viding for  the  issue  and  redemption  of  the  bonds  which 
may  be  issued  by  the  City  of  Wheeling  to  pay  its  sub- 
scription herein  provided  for ;  and  especially  agreeing, 
upon  the  part  of  said  Wheeling  and  Lake  Erie  Railroad 
Company,  that  it  will  construct  its  road  into  the  City  of 
Wheeling  and  permanently  make  its  eastern  terminus, 
have  its  depot  grounds  and  buildings  thereon  within 
the  corporate  limits  of  the  said  City,  east  of  the  east 
channel  of  the  Ohio  River;  and  that  it  will  erect  and 
maintain  within  said  City,  east  of  the  east  channel  of 
the  Ohio  River,  suitable  buildings  for  the  accommoda- 
tion of*  passengers  and  freight  and  engine  house  or 
houses,  of  sufficient  capacity  to  shelter  its  engines  upon 
the  eastern  division  of  its  road  when  not  running  on 
the  road  and  machine  shops  of  sufficient  capacity  at 
least  for  the  ordinary  repairs  to  its  rolling  stock  on  its 
eastern  division."  "The  said  Wheeling  and  I^ake  Erie 
Railroad  Company,  in  order  to  aid  and  secure  a  proper 
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connection  between  its  road  in  the  state  of  Ohio,  and  its  jnne^im. 
eastern  terminus  aforesaid,  east  of  the  Ohio  River,  is  ^^ 
required  to  take  and  subscribe  for  four  thousand  shares  wheeling. 
of  the  capital  stock  of  the  Wheeling  and  Ohio  Union 
Railroad  Company,  the  latter  Company  assenting  there- 
to, which  subscription  shall  be  payable  in  cash,  and  not 
otherwise,  and  at  least  ten  per  cent,  thereof  shall  be 
actually  paid  thereon.^^  It  was  further  ordained  that 
said  bonds  shall  be  "payable  thirty  years  after  date,  in 
the  city  of  New  York^  with  interest  payable  at  the  same 
place,  at  the  rate  of  seven  per  cent,  per  annum,  payable 
semi-annually,  free  from  city  taxation ;  and  for  said  in- 
terest, coupons  shall  be  attached  to  each  of  said  bonds, 
and  shall  be  delivered  on  demand  of  said  Company,  sub- 
ject to  the  provisions  of  section  one — said  commission- 
ers first  detaching  therefrom  and  cancelling,  any  cou- 
pons which  may  have  matured." 

On  the  20th  day  of  January,  1873,  the  council  of  the 
City  passed  another  ordinance,  entitled  "An  ordinance 
authorizing  and  directing  a  subscription  for  and  on  be- 
half of  the  City  of  Wheeling,  to  the  capital  stock  of  the 
Wheeling  and  Ohio  Union  Railroad  Company."  By 
the  first  section  of  this  ordinance,  it  was  ordained,  "that 
George  Adams,  Josiah  F.  UpdegraflF  and  Benjamin 
Fisher,  as  commissioners  in  the  name  and  on  behalf  of  the 
City  of  Wheeling,  subscribe  and  take  three  thousand 
shares,  of  $100  each,  of  the  capital  stock  of  the 
Wheeling  and  Ohio  Union  Railroad  Company,  condi- 
tioned for  payment  as  therein  provided.  The  second 
and  third  sections  of  this  ordinance  prescribe  the  terms 
and  conditions  upon  which  the  subscription  shall  be 
made.  This  subscription,  this  ordinance  provides,  shall 
be  paid  in  the  bonds  of  the  City,  at  the  par  value  thereof, 
and  accrued  interest  thereon,  &c.,  and  the  bonds  shall  be 
payable  thirty  years  after  date  in  the  city  of  New  York, 
Avith  interest  payable  at  the  same  place,  at  the  rate  of  seven 
l)er  cent,  per  annum — payable  semi-annually,  &c  Each  of 
65 
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1  J^'ri'.    the  two  named  ordinances  took  effect  and  was  in  force  from 

June  lerni. 

"the  passage  thereof.  The  Council  did  not  pass  any  ordi- 
nance providing  for  the  collection  of  a  direct  annual  tax 
sufficient  to  pay,  annually,  the  interest  on  such  debt,  and 
the  principal  thereof  within,  and  not  exceeding,  thirty- 
four  years. 

Under  these  circumstances  and  facts,  Henry  K.  List 
and  a  large  number  of  other  persons  owning  property  in 
the  City  of  Wheeling,  subject  to  taxation  by  the  corpor- 
ate authorities  thereof,  who  sue  as  well  on  behalf  of 
themselves  as  all  other  persons  owning  property  in  the 
City  of  Wheeling,  subject  to  taxation  by  th^  said  corporate 
authorities,  thereof,  except  the  defendants  named,  present- 
ed to  the  judge  of  the  circuit  court  of  the  county  of  Ohio,  in 
which  said  City  is,  a  petition,  prayer  and  bill,  in  which  is 
set  forth  the  said  two  acts  of  the  Legislature  of  the  13th  and 
15th  of  March,  1872,  the  said  ordinance  and  facts  hereinbe- 
fore stated,  and  in  which  it  is  also  alleged  and  averred,  sub- 
stantially, that  the  said  two  acts,  although  otherwise  sep- 
arate and  distinct,  are  parts  of  the  same  scheme  or  plan 
of  improvement,  having  in  view  the  construction,  main- 
tenance, and  working  of  a  continuous  line  of  railway  be- 
tween a  depot  on  the  east  side  of  the  east  channel  of  the 
Ohio  river,  in  the  City  of  Wheeling,  and  Toledo,  in  the 
county  of  Lucas,  in  the  State  of  Ohio.  That  the  two 
subscriptions  authorized  by  these  several  acts  are  so  mu- 
tually dependent  upon  each  other,  that  no  authority  ha8 
been  given  to  make  either  separately,  or  rather  neither 
can  be  made  unless  the  objects  of  both  acts  shall  be  ac- 
complished ;  that  the  city  of  Wheeling  had  not  before 
the  22d  day  of  August,  1872,  being  the  fourth  Thursday 
of  that  month,  authorized  it  bonds  to  be  issued  for  or  on 
account  of  the  before-mentioned  subscriptions,  or  either 
of  them,  or  any  part  thereof;  and  that  the  indebtedness 
of  said  City  on  the  said  22d  day  of  August,  1872, 
amounted  to,  and  still  is,  not  less  than  $641,000 ;  and  that 
the  value  of  the  taxable  property  within  the  limits  of 
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the  said  City,  ascertained  by  the  assessment  for  state  and  jone^Tirm. 
county  taxes  for  the  year  1872,  is  less  than  $12,206,850,- 


List 

and  five  per  centum  thereon  would  be  less  than  $610,-    whwiing. 
343 ;  and,   therefore,  they  say,  that  if  either  or  any  part 
of  the  said  subscriptions,  on  behalf  of  the  City  of  Wheel- 
ing be  made,  the  said  City  would  thereby  become  indebted 
after  said  fourth  Thursday  of  August,  1872,  to  an  amount, 
including   its  existing  indebtedness,  in  the   aggregate, 
largely  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes,  previous  to  the 
incurring  of  said  indebtedness ;  that  the  plaintiifs  have 
good  reason  to  believe  that  the  said  ordinances  authoriz- 
ing said  subscriptions  will  be  carried  into  execution ;  that 
the  Wheeling  and  Lake  Erie  Railroad  Company  have  not 
given,  and  are  incapable,  under  their  charter,  of  giving, 
to  the  Council  of  the  city  of  Wheeling,  the  guarantee  re- 
quired by  the  third  section  of  the  said  act  of  13th   of 
February,    1872 ;  that  the  said  Railroad  Company  will 
construct  its  road  into  said  City,  and  make  its  eastern 
terminus    and   have   its   depot  grounds  and    buildings 
thereon,  within  the  corporate  limits  of  said  City,  east  of 
the  east  channel  of  the  Ohio  river ;  that  they,  (plaintiffe) 
are,  respectively,  owners  of  real  and  personal  property 
in  the  said  City  of  Wheeling,  subject  to  taxation  by  the 
corporate  authorities  thereof,  and  are  residents  and  vot- 
ers of  the  City,  and  that  by  reason  of  the  unlawful  sub- 
scription proposed  to  be  made  and  debts  proposed  to  be 
contracted  on  behalf  the  said  City,  by  the   ordinances 
aforesaid,   they  and  their  property  will  be   subject   to 
heavy  burdens,  contrary  to  the  Constitution  and  laws  of 
the  State.     The  city  of  Wheeling,  the  Mayor  and  Coun- 
cil thereof  and  the  said  commissioners  and  others  are 
made  defendants  to  said  bill.     The  bill  then  prays  that 
the  City  of  Wheeling,  and  the  other  defendants,  by  in- 
junction, be  enjoined   and   restrained  from  making  the 
subscriptions,  contracting  the  debts  and  issuing  the  bonds 
aforesaid,  or  either  or  any  part  thereof. 
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juiirTerm.  ^^^  j^^g^  of  8aid  circuit  court  granted  the  injunction 
^(^       prayed  for,  after  notice  to  the  defendants.     An  official 

whoeUng.  ^^W  ^^  ^^^  charter  of  the  Wheeling  and  Lake  Erie  Rail- 
road Company  is  filed  with  the  bill  as  exhibit  No.  1, 
which  was  filed  with  the  secretary  of  the  state  of  Ohio 
on  the  6th  day  of  April,  1872,  showing  the  capital  stock 
of  the  Company  to  be  $500,000. 

At  rules  on  the  first  Monday  in  March,  1873,  the 
plaintiffs  filed  their  bill  with  the  order  of  injunction  en- 
dorsed thereon  in  the  clerk's  office  of  the  circuit  court  of 
Ohio  county.  George  Baird,  Andrew  Wilson,  John 
Butterfield,  George  Forbes,  Porter  Smith  and  Jacob  Alt- 
myer,  filed  their  answer  to  the  bill,  in  which  there  is  a  de- 
murrer, and  to  this  answer  there  was  replication.  None  of 
the  other  defendants  answered.  The  defendants  who  an- 
swered admit  most  of  the  material  allegations  of  the  bill. 
But  they  deny  the  allegation  in  the  bill  that  said  Wheel- 
ing and  Lake  Erie  Railroad  Company  has  no  authority 
of  law  to  construct  its  said  railroad  into  said  City  of 
Wheeling  and  make  its  eastern  terminus  as  required  in 
the  ordinance  aforesaid.  They  deny  that  the  capital 
stock  of  the  Wheeling  and  I^ake  Erie  Railroad  Company 
is  but  $500,000 — as  alleged  in  the  bill,  and  say  that  the 
exhibit  No.  1  filed  by  plaintiffs  with  their  bill,  is  but  a 
copy  of  the  original  certificate  of  incorporation  under 
the  general  laws  of  the  state  of  Ohio,  defining  the  pow- 
ers and  regulating  railroad  companies,  thus  chartered  un- 
der them ;  that  under  and  by  virtue  of  said  laws  of  the 
state  of  Ohio  the  capital  stock  of  said  Company  has  been 
increased  from  the  amount  named  in  the  original  certifi- 
cate to  $4,000,000 — which  change  was  made  on  the  29th 
day  of  March,  1872,  asjshown  by  the  subsequent  certifi- 
cate and  amended  charter,  an  official  copy  of  which  is 
filed  with  the  answer  marked  A.  For  the  powers  of  .^aid 
Company,  by  virtue  of  its  charter  in  Ohio,  these  defen- 
dants refer  the  court  to  the  general  corporation  laws  of 
that  state.     As  to  the  powers  of  said  Company  to  extend 
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its  road  into  the  City  of  Wheeling  they  refer  to  the  said 
act  of  the  Legislature  of  this  State  passed  March  1,  1871.  Yasi 
They  also  say  that  the  extension  of  said  Company's  road  ^vhc^nng. 
into  the  City  of  Wheeling  would  be  highly  beneficial,  and 
promotive  of  the  objects  of  the  Company.  They  deny 
that  the  existing  indebtedness  of  the  City  of  Wheeling 
amounts  to  $641,000.00,  or  to  five  per  cent,  of  the  value 
of  the  taxable  property  of  said  City  as  alleged  in  the  bill, 
and  particularly  after  applying  the  moneys  on  hand  and 
in  the  sinking  fund  for  the  redemption  of  portions  of  its 
outstanding  bonds ;  but  they  admit  that  if  the  amounts 
proposed  to  be  subscribed  by  said  ordinances  to  said 
Railroad  Companies,  or  either  of  them,  should  become 
an  indebtedness  of  the  City  by  reason  of  said  Railroad 
Companies  or  either  of  them,  complying  with  the  terms 
and  conditions  of  said  ordinances,  within  a  reasonable 
time,  say  within  the  next  year,  that  the  indebtedness  of 
the  City  would  then  (including  the  other  indebtedness,) 
exceed  five  per  centum  of  the  value  of  taxable  property 
therein  as  assessed  for  taxation  for  state  purposes — They 
say  they  do  not  know  whether  said  ordinances  will  here- 
after be  carried  into  execution  or  not,  but  they  suppose 
it  will  depend  on  the  financial  ability  and  action  of  the 
said  Wheeling  and  Lake  Erie  Railroad  Company  by 
giving  its  assent  to  the  ordinances,  and  the  guarantee 
required  by  the  ordinance  authorizing  the  subscription  to 
its  stock — They  say  that  that  ordinance,  as  well  as  the 
other  authorizing  the  subscription  of  stock,  contemplate 
the  passage  of  an  additional  ordinance  by  the  said  Council 
before  any  subscription  is  made  providing  for  a  direct 
annual  tax  suflRcient  to  pay  annually  the  interest  on  the 
debt  to  be  contracted  by  the  City  on  account  of  said  sub- 
scription and  the  principal  thereof  in  thirty-four  years; 
that  such  an  ordinance  has  not  been  passed,  but  was 
pending  before  the  City  Council  when  said  two  ordinances 
authorizing  subscriptions  of  stock  were  passed  ;  but  no 
action  has  been  had  thereon  since.  But  whether  such 
an  ordinance  is  passed  or  not  they  insist  is  not  material 
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junfTerm.   *^  ^^^^  cause.     Thcj  admit  that  the  guarantee  required 
^^^       by  the  act  of  the  Legislature  has  not  yet  been  given, 

Whaling,    ^"d  they  do  not  believe  any  subscription  will  be  made 
until  such  guarantee  is  given. 

At  April  rules  1873  the  cause  seems  to  have  been  set 
for  hearing,  and  at  a  circiiit  court  held  for  the  said  coun- 
ty of  Ohio  on  the  7th  day  of  May,  1873  the  cause  came 
on,  by  cpnsent,  to  be  heard  on  the  bill,  exhibits  filed 
therewith,  the  summons  and  return,  the  former  proceed- 
ings and  orders  therein,  the  answer  of  defendants  Baird, 
Wilson,  Butterfield,  Forbes,  Smith  and  Altmyer,  the 
exhibits  filed  therewith,  and  replication  to  the  answer, 
and  the  court  adjudged,  ordered  and  decreed  that  the  de- 
fendants and  each  of  them,  be  and  they  are,  hereby,  per- 
petually enjoined  and  restrained  from  contracting  the 
debts  and  issuing  the  bonds  in  the  bill  of  complaint  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  and 
that  the  plaintiffs  recover  their  costs  in  this  behalf  ex- 
pended, from  the  defendants. 

The  summons  in  the  cause  seems  to  have  been  execu- 
ted and  so  returned  to  the  clerk's  office  at  March  rules 
when  the  bill  was  filed.  From  the  record  there  might 
be  some  question  as  to  whether  this  cause  was  so  ma- 
tured, at  its  final  hearing,  as  to  authorize  the  final  decree 
if  it  were  otherwise  correct ;  or  as  to  how  it  was  heard. 
But  as  the  parties  seem  to  desire  a  decision  of  the  cause 
upon  its  merits,  I  will  consider  it  as  though  it  was  heard 
upon  the  bill  and  exhibits,  the  answer  and  exhibits 
therewith  filed  and  replication  thereto,  bill  taken 
for  confessed  as  to  all  the  defendants  who  did  not 
answer,  and  by  consent.  This  I  think  is  authorized  by 
the  time  at  which  the  bill  was  filed  and  the  right  of  the 
court  below  to  correct  the  proceeding,  had  at  rules,  in  order 
to  hear  the  same  and  make  final  decree  therein.  A  criti- 
cal examination  of  the  record  shows  that  at  the  hearing 
the  bill  might  have  been  taken  for  confessed  as  to  all  the 
defendants,  except  those  who  answered  ;  but  I  do  not  deem 
it  material  to  stop  to  discuss  this  question,  as  it  can  make 
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but  little  difference,  if  any,  in  the  final  result  to  be  ar-  junJ^Ttrm. 
rived  at.  J^ 

V. 

The/r«^  question  to  be  considered  in  this  case  is  what  wheeling, 
is  the  true  meaning  and  intent  of  the  eighth  section  of 
tenth  article  of  the  Constitution  ?  Does  it  operate  so  as 
to  affect,  invalidate,  or  repeal  or  modify  the  said  acts  of 
the  Legislature  of  the  13th  and  15th  day  of  February', 
1872,  before  cited,  or  any  part  thereof?  Or  is  it  simply 
addressed,  not  to  past  legislation,  but  to  the  legislature 
created  by  the  Constitution  ?  I  have  already  quoted  at 
large  the  said  eighth  section  of  the  tenth  article  of  the  Con- 
stitution. "The  object  of  construction,  as  applied 
to  a  written  constitution  is,  to  give  effect  to  the  intent  of 
the  people  in  adopting  it,'^  It  is  a  rule  of  construction 
that  the  whole  constitution  is  to  be  examined,  with  a 
view  of  arriving  at  the  true  intention  of  each  part :  This  is 
because  the  instrument  is  adopted  by  the  voters  as  a 
whole,  and  an  article  or  section  standing  by  itself,  which 
might  seem  of  doubtful  import,  may  yet  be  made  plain, 
by  comparison  with  other  clauses  of  the  instrument.'' 
"A  constitution  should  operate  prospectively  only,  unless 
the  words  employed  show  a  clear  intention  that  it  should 
have  a  retrospective  effect.  And  the  same  rule  applies 
to  statutes."  Cooley's  Con.  Lim.  62.  The  administration 
of  public  justice  is  referred  to  the  courts.  To  perform 
this  duty,  the  first  requisite  is  to  ascertain  the  facts,  and 
the  next  to  determine  the  law  that  is  applicable.  The 
constitution  is  the  fundamental  law  of  the  state,  in  op- 
position to  which  any  other  law  must  be  inoperative  and 
void.  If,  therefore,  such  other  law  seems  to  be  applica- 
ble to  the  facts,  but  on  comparison  with  the  fundamental 
law  it  is  found  to  be  in  conflict,  the  court  in  declaring 
what  the  law  of  the  case  is,  must  necessarily  determine 
its  invalidity,  and  thereby,  in  effect,  annul  it.  It  was  ad- 
mitted in  argument  that  the  said  acts  of  the  13th  and 
15th  of  February,  1872,  so  far  as  any  part  thereof  applies  to 
the  City,  were  not  in  violation  of  the  Constitution  of  1863, 
Avhich  was   in  force  at  their  passage   and  that  said  acts 
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june^Term.  ^^'^^^  ^^  force  and  valid  up  to  the  time  the  present 
"State  Constitution  took  effect,  and  are  still  in  full  force, 
unless  repealed  or  modified  by  some  provision  of  the 
present  Constitution  or  some  act  of  the  Legislature,  passed 
since  the  adoption  of  the  present  Constitution.  All  acts 
of  the  Legislature  in  force  at  the  time  the  Constitution 
took  effect  which  are  plainly  in  conflict  with  the  Consti- 
tution, or  any  of  its  parts,  when  rightly  construed,  are 
modified  or  repealed,  to  the  extent  of  such  conflict.  All 
acts  authorized  to  be  done  by  laws  in  force  prior  to,  and 
at  the  time  of  the  adoption  of  the  Constitution,  which  are 
clearly  forbidden  to  be  done  by  the  Constitution,  must 
be  considered  as  prohibited,  provided  the  obligation  of  a 
contract  will  not  thereby  be  impaired. 

It  cannot  be  ascertained  from  the  face  of  the  acts  of 
the  Legislature  in  question,  whether  they  are  in  conflict 
with  the  eighth  section  of  the  tenth  article  of  the  Con- 
stitution or  not,  except  that  they  do  not  contain  the 
constitutional  limit  as  to  amount  of  debt,  the  provision 
for  payment  of  interest  and  principal,  &c.,  in  thirty- 
four  years ;  or  whether  the  authority  given  in  said  acts 
or  either  of  them,  to  the  City  of  Wheeling,  or  her  Coun- 
cil, to  subscribe  for,  and  on  her  behalf,  to,  or  for,  the 
stock  of  said  Railroad  Companies,  in  said  acts,  or  either  of ' 
them,  mentioned,  and  thereby  create  a  debt  or  debts  to 
the  amount  of  three  or  six  hundred  thousand  dollars,  or 
any  greater  or  less  sum,  is  prohibited  by  said  section 
and  article,  except  as  aforesaid.  This  depends,  upon 
whether  said  section  eight  of  the  tenth  article  operates  as 
a  prohibition  upon  the  City  upon  the  value  of  the  taxa- 
ble property  within  the  City  at  the  last  assessment,  at  the 
time  of  the  subscriptions  and  issuing  of  the  bonds  of  the 
City  were  directed  or  authorized  by  the  Council  to  be 
made,  and  intended  to  be  made,  and  upon  the  then  ex- 
isting debt  of  the  City. 

It  is  admitted,  by  the  answer  in  the  cause,  that  if  the 
subscriptions  were  made,  or  either  of  them,  and  the 
bonds  of  the  City  issued  to  the  amount  of  either  sub- 
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scription,  that  the  debt  of  the  City  would,  thereby,  be  june^Term. 
increased  beyond  the  amount  specified  in  said  eighth        £j^^ 
section  of  the  tenth  article  of  the  Constitution.     For  the    Wheeling. 
purposes  of  this  suit  it  must  be  considered,  therefore, 
that  if  said  section  of  said  article  is  addressed  and  applies 
to  the  City  of  Wheeling,  and  all  others,  and  is  not  sim- 
ply prospective  and  addressed  to  the  Legislature,  alone, 
then  the  making  of  said  subscriptions,  or  either  of  them, 
in  the  bonds  of  the  City,  as  authorized  or  directed  by  the 
Council  of  the  City,  is  prohibited  by  said  section  and 
article  of  the  Constitution,  and  will  not  be  allowed. 
And,  also,  though  the  making  of  a  part  of  the  amount 
of  said  subscriptions,  or  either  of  them,  or  any  part 
thereof,  would  not  increase  the  debt  of  the  City  beyond 
the  amount  specified  in  said  section,  still  the  subscrip- 
tions, or  either  of  them,  or  for  any  part  thereof,  cannot 
be  allowed,  and  are  unauthorized  without  the  Council  of 
the  City  providing,  at  the  same  time,  for  the  collection 
of  a  direct   annual  tax,  sufficient  to  pay  annually,  the 
interest  on  the  debt,  and  the  principal  thereof,  within, 
and  not  exceeding  thirty-four  years.     This,  it  is  admit- 
ted, was  not  done,  and  it  is  claimed,  by  defendants,  that 
it  was  not  necessary — that  said  section  of  the  said  arti- 
cle of  the  Constitution  does  not,  in  anywise,  affect  the 
authority  of  the  City  or  its  Council,  under  said  acts,  or 
either  of  them,  so  far  as  the^  appJy  ^^  ^^^  City  or  its 
Council.     Is  the  eighth  section  of  said  tenth  article  of 
the  Constitution  addressed  to  the  City,  &c.,  or  is  it  di- 
rected to  the  Legislature,  only?     It  will  be  found,  on 
an  examination  of  the  Constitution,  that  many  of  its 
sections  are  expressly  directed  to  the  Legislature.     Such 
sections,  under   the    weight  of  judicial  decisions  upon 
that  subject,  do  not  apply  to  or  affect  laws  passed,  and 
in  force  at  the  adoption  of  the  Constitution,  in  so  far  as 
they  are  directed  to  the  Legislature,  as  the  Legislature 
therein  named  is  held  to  mean,  the  Legislature  created  by 
that  constitution. — Cass  v.  DiUon,  2  Ohio  St.,  607  ;  State 
66 
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ex  reL  Mo.  &  Mtss,  R.  R.  Co,,  v.  Macon  Co.  Cf.,  41 
"Missouri,  453 ;  Slack  v.  Maysville  and  Lexington  Rail- 
road Company,  13  B.  Monroe,  (Ky.,)  1 ;  Cooley's  Con. 
Lim.,  62,  note  2,  and  authorities  there  cited.  The  lan- 
guage of  the  said  eighth  section  is,  "No  county,  city, 
school  district,  or  municipal  corporation,  except  in  cases 
where  such  corporations  have  already  authorized  their 
bonds  to  be  issued,  shall  hereafter  be  allowed  to  become 
indebted,"  &c.  Can  it  be  said,  with  any  plausibility, 
that  these  words  are  directed  only  to  the  Legislature  ? 
They  are  directly,  and  expressly  directed  to  the  coun- 
ties, cities,  &c.  Such  is  the  plain  language,  and  there  is 
no  room  for  doubt ;  and  all  persons,  officers,  and  all  de- 
partments of  the  government,  are  bound  by  the  prohi- 
bition. The  Legislature  may  legislate  in  aid  of  this  sec- 
tion, but  not  in  violation  of  it.  The  question  presented 
here  is  not  similar  to  those  presented  in  the  cases  in 
Ohio,  Kentucky,  Missouri,  &c.,  to  which  I  have  referred 
specially.  There  the  sections  of  the  Constitution  drawn 
in  question,  were  expressly  and  clearly  directed  to  the 
legislature.  The  question  presented  in  this  case,  is 
more  like  the  question  presented  in  the  case  of  -45ptn- 
wall  V.  Com.  of  Davies  Co.,  22  Howard,  (Sup.  Ct.  U.  S.,) 
36 1  though  the  constitutional  provision  in  that  case  is  not 
in  the  precise  phraseology  of  the  section  of  our  Consti- 
tution, in  question  here  :  'Still,  I  think  they  are  substan- 
tially of  the  same  character.  So  much  of  the  eighth 
section  of  said  tenth  article  of  the  Constitution,  as  is 
drawn  in  question  here,  speaks  from,  and  including,  the 
22d  of  August,  1872,  the  day  of  its  adoption  by  the 
qualified  voters  of  the  State.  The  words  "already"  and 
"hereafter,"  as  used  in  the  section,  plainly  have  refer- 
ence to  that  time.  It  was  at  that  time  that  the  Consti- 
tution acquired  life  and  force.  The  case  of  Groves  v. 
Slaughter,  15  Peters,  (Sup.  Ct.  Q.  S.,)  449,  has  been  cited 
in  argument  by  appellants,  but  the  phraseology  of  the  sec- 
tion in  question,  in  that  case,  is  materially  different  from 
this  case,  and  the  court  there  held  that  legislation  was 
"indispensable"  to  give  effect  to  the  section. 
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The  City,  under  its  charter,  and  amendments  thereto,   junl'^rm. 

could  only  authorize  and  direct  its  bonds  to  issue  by,  and       ~ 

through  its  Council.  The  Council  did  not  direct  wh^g. 
subscriptions  to  be  made  and  the  bonds  to  issue  till  long 
after  the  22d  of  August,  1862.  The  eighth  section  of 
the  tenth  article  of  the  Constitution  applies  to  these  bonds 
clearly,  and  they  do  not  come  within  the  exception  speci- 
fied in  said  section.  The  plain  and  evident  meaning, 
and  intent  of  the  people  in  the  adoption  of  this  section 
of  the  tenth  article  of  the  Constitution  was  to  prescribe 
a  limit  beyond  which  cities,  counties  &c.,  should  not  go 
in  the  contraction  of  debts. 

The  section  and  article  of  the  Constitution  under 
consideration  was  not  intended  to,  and  does  not  in  any- 
wise, interfere  with  or  prevent  the  levying,  collecting 
and  expenditure  of  taxes  annually,  by  authority  of  law, 
by  the  proper,  legal  authorities  of  the  counties,  cities, 
&c.,  for  needful  and  proper  purposes  of  such  coun- 
ties, cities,  &c.,  and  to  do  and  cause  to  be  done  what- 
ever is  necessary  for  that  purpose,  including  the  mak- 
ing and  causing  to  be  made,  contracts  touching  the 
disbursement  of  the  taxes  levied  and  collected  annu- 
ally and  the  like :  And  all  this  without  a  vote  be- 
ing taken  under  said  eighth  section  of  said  tenth  article 
of  the  Constitution.  Sections  seven  and  nine,  article 
eighth  section  twenty-eight,  article  twelve.  It  was 
intended  to  prevent  the  county  authorities,  city  au- 
thorities &c.,  respectively,  from  creating  debts  against  the 
counties,  cities,  &c,  respectively  without  the  assent  of  three- 
fifths  of  the  voters  of  the  county  or  city,  &c.,  voting  upon 
the  question,  as  to  whether  the  debt  should  be  created, 
and  then  not  exceeding  the  limit  prescribed  in  the  sec- 
tion. The  evident  object  of  the  section  was  to  prevent 
a  growing  evil  of  the  day,  viz :  The  creation  of  large 
deots,  the  unnecessary  and  wasteful,  as  well  as  fraudu- 
lent, expenditure  of  the  substance  and  earnings  of  the 
people  and  unnecessary  and  oppressive  taxation.  Wheth- 
er tne  section  will  accomplish  the  object  or  not  remains  ' 
to  be  seen  by  experience.     It  is  to  be  hoped  it  will. 
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"The  real  purpose  and  intention  of  the  legislature  is 
"the  thing  to  be  ascertained  in  the  construction  of  a  stat- 
ute." '^AU  rules  of  construction  must  yield  to  the  ex- 
pressed will  of  the  legislature  and  to  the  will  of  the 
people  as  expressed  in  the  constitution.  General  laws 
do  not  repeal  special  or  local  laws,  unless  the  intent  clearly 
appears."  It  has  been  well  asked  what  was  the  intent 
of  the  constitutional  provision  under  consideration,  ex- 
cept to  limit  and  restrict  the  privilege  of  contracting 
debt,  which  was  allowed  by  former  legislation,  general 
or  special,  to  cities,  counties,  &c.,  as  well  as  the  limiting  of 
the  privilege  afterwards.  In  many  instances,  to  accom- 
plish the  object  sought,  it  was  just  as  necessary  to  restrict 
the  privilege  conferred  by  former  laws,  as  to  prevent 
it  in  future.  This  may  be  readily  seen  by  consulting 
prior  legislation  upon  the  subject.  A  constitution 
scarcely  ever  repeals  a  former  statute  by  express  refer- 
ence thereto — it  is  generally  done,  when  intended,  by 
the  use  of  general  terms  upon  the  subject  had  in  view. 
The  counsel  of  the  appellants  has  referred  to  the  third 
section  of  the  eleventh  article  of  the  Constitution  as 
qualifying  or  suspending  the  operation  of  the  eighth 
section  of  the  tenth  article.  The  section  is  in  these 
words,  viz :  "All  existing  charters  of  special  or  exclu- 
sive privileges  under  which  organization  shall  not  have 
taken  place  or  which  shall  not  have  been  in  operation 
within  two  years  from  the  time  this  Constitution  takes 
effect,  shall  thereafter  have  no  validity  or  effect  what- 
ever. "Provided,  That  nothing  herein  shall  prevent 
the  execution  of  any  bona  fide  contract  heretofore  law- 
fully made  in  relation  to  any  existing  charter  or  grant 
in  this  State."  The  whole  ot  said  eleventh  article  of 
the  Constitution,  unless  said  third  section  is  an  excep- 
tion, is  in  relation  to  joint  stock  companies  and  private 
<?orporations  so  called — municipal  corporations  are  not 
the  general  or  special  subject  of  the  article  in  any  part 
of  it  and  indeed  are  not  mentioned  or  referred  to. 
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It  has  been  suggested  that  the  said  third  section  from  its  junl?Tcrm. 
connection^  its  language^  and  the  general  and  special  ^ 
subjects  of  the  article,  was  not  intended  to  apply,  and  wb^ung. 
does  not  apply,  to  municipal  corporations.  This  may  be 
true  but  I  do  not  now  decide  that  question — regarding 
it  immaterial  to  this  case,  as  I  am  clearly  of  the  the  opin- 
ion that  the  said  third  section  does  not  qualify  or  sus- 
pend the  operation  and  effect  of  said  eighth  section  of  the 
tenth  article.  The  said  third  section  is  not  a  grant  of 
charters  or  of  special  or  exclusive  privileges,  or  an  en- 
largement of  charters,  or  special  or  exclusive  privileges, 
but  simply  provides  that  all  such,  under  which  organiza- 
tion shall  not  have  taken  place  within  two  years  from 
the  time  the  Constitution  takes  effect,  shall  thereafter 
have  no  validity  of  effect  whatever — subject  to  the  pro- 
viso therein  contained,  which  clearly  does  not  apply  here. 
The  incorporation  of  municipal  corporations  is  embraced 
in  the  thirty-ninth  section  of  the  sixth  article  of  the 
Constitution,  and  that  section  is  specially  directed  to 
"the  Legislature,'^  and  does  not  repeal  or  affect  prior 
subsisting  acts  of  incorporation,  of  a  municipal  charac- 
ter, but  applies  to  future  legislation.  By  reference  to 
the  Constitution  it  will  be  seen  that  quite  a  number  of 
the  sections  of  different  articles  thereof,  are  directed  to 
the  Legislature.  See  third  Article  sec.  7 ;  Article  4, 
sees.  8  and  11 ;  Article  6,  sees.  18,  36,  37,  39, 40, 43,  45, 
49  and  50 ;  Article  8,  sees.  13,  15  and  22 ;  Article  0, 
sees.  3  and  6  ;  Article  10,  sees.  2  and  9 ;  Article  11,  sees. 
4,  5  and  10 ;  Article  12,  sees.  1  and  12  :  The  character 
of  these  sections  is  wholly  different  from  that  uuder 
consideration,  as  may  be  seen  by  reference  thereto. 
The  Legislature,  however,  may  amend  and,  perhaps,  re- 
peal prior  subsisting  acts,  incorporating  municipal  cor- 
porations. 

It  has  been  suggested  in  argument  that  the  said  eighth 
section  of  the  tenth  article  of  the  Constitution  applied 
to  this  case  interferes  with  vested  rights  or  impairs  the 
obligation  of  contracts.     The  case   of  Aspinwall  v.  The 
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Board  of  Commissioners  of  the  county  of  Davies  decided 
by  the  Supreme  Court  of  the  United  States,  is  a  case 

in  point,  and  fully  meets  and  overrules  this  sugges- 
tion. It  is  reported  in  22  Howard,  (Sup.  Ct.  U.  S.) 
page  364.  Among  other  things,  it  is  decided  in  that 
case,  "that  the  mere  vote  to  subscribe  did  not,  of  itself 
form  such  contract,  with  the  railroad  company,  as 
would  be  protected  by  the  tenth  section  of  the  first  ar- 
ticle of  the  Constitution  of  the  United  States.  Un- 
til the  subscription  was  actually  made  the  contract  was 
unexecuted."  In  that  case  the  vote  of  the  people  of 
a  county  was  taken  under  an  act  of  the  legislature  upon 
the  question  of  subscription,  &c.,  as  here,  and  afterwards 
the  people  of  the  State  of  Indiana  adopted  a  new  con- 
stitution, one  of  the  articles  of  which  prohibited  subscrip- 
tions by  a  county  unless  paid  for  in  cash,  and  prohibited, 
also,  a  county  from  loaning  its  credit  or  borrowing  money 
to  pay  such  subscriptions.  And  after  the  adoption  of 
the  new  constitution  the  county  commissioners  made  the 
subscription  authorized  by  the  act  of  the  legislature 
and  issued  the  bonds  of  the  county  therefor ;  and  it  was 
held  that  said  article  of  the  Indiana  constitution  was 
operative  and  applied  to  the  county  commissioners  and 
repealed  the  act  of  the  legislature  authorizing  the  sub- 
scription. 

Under  the  averments  of  the  bill  and  the  ordinances 
of  the  Council  filed  therewith  I  think  it  was  not  er- 
ror to  unite  both  subscriptions  in  the  bill.  The  juris- 
diction of  equity  in  such  cases  as  this  seems  to  be 
established  by  a  number  of  judicial  decisions.  When  I 
first  examined  the  final  decree  in  this  cause  perpetuating 
the  injunction,  it  struck  me  that  by  the  terms  employed, 
viz :  "That  the  defendants  and  each  of  them  be,  and 
they  are,  hereby  enjoined  and  restrained  from  contract- 
ing the  debts  and  issuing  the  bonds  in  the  bill  of  com- 
plaint mentioned,  or  any  or  either  of  them,  or  any  part 
thereof,"  it  was  too  broad ;  upon  careful  examination, 
however,  I  am  satisfied  that  the  decree  should  be  con- 
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strued  to  apply  only  to  the  said  ordinances  of  the  Coun-  j„„e^Tinn. 
cil  of  the  City  authorizing  the  subscriptions,  or  either  of  ^^ 
them  to  be  made  and  authorizing  the  issuing  and  pay-  whwUng. 
ment  thereof  or  any  part  thereof  in  the  bonds  of  the 
City  and  the  making  of  said  subscriptions,  or  either  ol 
them,  for  the  amounts  thereof  or  any  part  thereof  in 
such  manner  as  to  create  a  debt  against  the  City.  That 
it  does  not  prohibit  the  City  of  Wheeling  or  its  Council 
from  hereafter  contracting  any  such  debt,  and  issuing  the 
bonds  of  the  City  therefor,  when  done  in  pursuance  of  and 
according  to  the  provisions  and  within  the  restrictions 
and  requirements  of  Ihe  said  eighth  section  of  the  tenth 
article  of  the  Constitution  and  any  act  of  the  Legisla- 
ture which  may  then  be  in  force  not  in  conflict  with  or 
contrariant  to  said  section  and  article,  no  matter  whether 
such  debt  be  created  by  subscribing  to  or  for  the  stock 
of  said  railroads  or  either  of  them,  or  any  other  purpose. 
In  such  case  to  make  the  action  valid  all  the  require- 
ments of  said  eighth  section  of  the  tenth  article  of  the 
Constitution  must  be  observed,  and  complied  with  in 
contracting  such  debt. 

There  were  some  other  questions  made  in  this  cause 
which,  under  the  view  I  have  taken,  are  immaterial  and 
unnecessary  now  to  determine. 

Construing  said  final  decree  and  its  eflect,  as  above 
stated,  and  for  the  reasons  above  stated,  the  decree  of  the 
circuit  court  of  the  county  of  Ohio  perpetuating  the  in- 
junction awarded  in  the  cause,  which  was  rendered  on  the 
7th  day  of  May,  1873,  must  be  affirmed  with  costs  to 
the'  appellees  and  $30  damages. 

The  other  Judges  concurred. 

Decree  Affirmed. 


Digitized  by 


Googk 


528  SUPREME  COVTRT  OP  APPEALS 


7  6» 
48  478 
48    490 


7    5S8 
49    476 


WHEELING, 


Camden  v.  Werninger. 

July  13,  1874. 

1874.  A  case  finally  decided  in  the  Supreme  Court  of  Appeals,  has  become 

."rM  adjudicaicu,'^  and  is  no  longer  the  subject  of  review  in  that  Court. 


J  line  Term. 
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7  6SH\  Appeal,  by  Alstorpheus  Werninger,  from  a  decree  of 

7  528  ^^^  circuit  court  of  Harrison  county,  rendered  on  the 

JJ|i2  14th  day  of  October,  1871,  in  a  suit  in  chancery  therein 

pending,  wherein  Gideon  D.  Camden  was  complainant 
and  Alstorpheus  Werninger,  Lee  Haymond  and  Luther 
Raymond,  were  respondents.  The  facts  appear  in  the 
opinion  of  the  Court. 

The  Hon.  Thomas  W.  Harrison,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

Daniel  Lainh  for  the  appellant. 
Caleb  Boggess  for  the  appellee. 

Paull,  Judge: 

In  February  1869,  the  plaintiff,  G.  D.  Camden,  filed 
his  bill  in  chancery  in  the  circuit  court  of  Harrij?on 
county,  against  A.  Werninger  and  others,  for  the 
recovery  of  a  claim  or  demand  against  said  Werninger, 
for  the  sum  of  $2,500  with  interest.  Lq  tliis  suit  such 
proceedings  were  had,  that  on  Wednesday,  the  15th  day 
of  June,  1870,  a  decree  was  entered  in  favor  of  the  plain- 
tiff, reciting  that  he  was  entitled  to  the  payment  of  his 
said  debt  with  interest  thereon  from  the  time  specified 
in  said  decree,  and  subject  to  the  credit  therein  mentioned ; 
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said  decree  provided  further,  that  unless  said  defendant  A.  juni^Vm. 
Werninger,  pay  to  the  plaintiff  the  amount   of  his  said     ^i^^ 
debt  and  interest,  within  thirty  days  from  the  date  of  said   ^verainger. 
decree,  that  defendants  Luther  Raymond  and  Lee  Ray- 
mond deliver  to  Ernest  A.  Duncan,   a  commissioner  ap- 
pointed by  the  court,  four  one  thousand   dollar   United 
States  bonds  with  the  coupons  thereon,  to  be  by  him  sold, 
and  out  of  the  proceeds  of  sale,   to  pay   to  the  plaintiff 
the  amount  in  said  decree  specified  and  his  costs  by  him 
expended  in  the  prosecution  of  his  suit.     Other  matters 
arc  contained  in  said  decree,  but  the  above  is  all    now 
necessary  to  notice. 

From  the  foregoing^decree  the  defendant  A.  Werninger 
appealed,  and  the  case  was  submitted  and  heard  in  the 
Supreme  Court  of  Appeals;  and  at  a  session  of  that  Court 
held  on  the  19th  day  of  August,  1871,  the  following  decree 
was  entered,  to-wit :  "The  Court,  having  maturely 
considered  the  transcript  of  the  record  of  the  decree  afore- 
said, together  with  the  arguments  of  counsel  thereupon, 
is  of  opinion,  for  reasons  stated  in  writing  and  filed  with 
the  record,  that  there  is  error  in  said  decree :  Therefore 
it  is  adjudged  ordered  and  decreed  that  the  decree  afore- 
said be  reversed  and  annulled,  and  that  the  appellee  do  pay 
to  the  appellant,  Alstorpheus  Werninger,  his  costs  about 
the  prosecution  of  his  appeal  in  this  behalf  expended. 
And  this  cause  is  remanded  to  the  circuit  court  of 
Harrison  county,  for  further  proceedings  to  be  had  there- 
in, in  accordance  with  the  principles  laid  down  in  said 
written  opinion.^' 

The  cause  being  remanded  to  the  circuit  court  for  fur- 
ther proceedings,  some  additional  testimony  was  taken,  and 
on  the  14th  day  of  October,  1871,  the  circuit  court  entered 
a  decree  that  defendant  A.  Werninger  pay  to  the  plaintiff 
?3,121  with  interest  from  the  3rd  day  of  October,  1871, 
and  his  costs  by  him  expended  ;  and  unless  said  amount 
be  paid  within  thirty  days  from   the  date  of  said  decree 

that  Caleb  Boggess,  who  was  appointed  commissioner  for 
67 
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the  purpose,  sell  the  four  one  thousand  dollar  United  States 

Camden     bonds,  hereinbefore  mentioned,  with  the   couix)ris,  or  so 

Werninger.   many   thereof  as  may  be  necessary,  to  satisfy  the  plantiflfe, 

said  decree,  and  report  his  proceedings  therein  to  court. 

From  this  decree,  the  defendant  A.  Werninger  has  again 
taken  his  appeal  to  this  Court. 

The  decree  of  the  14th  of  October,  1871,  in  the  mate- 
.  rial  part  complained  of,  to-wit :  that  which  establishes 
the  debt  or  demand  against  the  defendant  Werninger,  and 
directs  the  sale  of  the  United  States  bonds  for  the  pay- 
ment of  the  same,  is  similar  to  the  former  decree,  made 
the  15th  day  of  June,  1870,  and  which  was  the  subject 
of  review  in  the  appellate  Court  ;*  the  only  difference  be- 
ing as  to  the  amonnt  of  interest  to  which  the  plaintiff  is 
entitled — the  former  decree  being  made  to  correspond  in 
this  respect,  with  the  instructions  of  the  Supreme  Court. 

Thirteen  objections  are  presented  by  one  of  defendant^- 
counsel  to  said  decree  and  three  by  the  other,  that  is  to 
to  the  decree  of  the  14th  of  October,  1871,  now  under 
consideration. 

We  may  now  remark  that  this  case  as  now  presented 
to  us,  is  the  same  in  all  material  respects  as  it  was 
when  before  under  consideration  by  the  Supreme  Court, 
and  that  all  the  objections  now  made,  except  two,  to-wit : 
The  tenth  in  the  argument  of  one  counsel,  and  the  sec- 
ond in  the  brief  of  the  other,  must  have  applied 
and  did  apply  with  all  their  force  to  the  former  decree  as 
they  do  to  the  present ;  we  presume  they  were  then  made, 
and  the  decree  was  reversed  on  the  ground  of  error  in  the 
allowance  of  interest,  and  the  cause  remanded  to  the  cir- 
cuit court  "for  further  proceedings  to  be  had  in  accord- 
ance with  the  principles  laid  down  in  the  Court's  written 
opinion.''  We  have  carefully  examined  that  opinion,  and 
find,  according  to  our  judgment,  that  the  principles  there 
laid  down  for  the  guidance  of  the  circuit  court  in  this  case 
have  either  directly  and  expressly,  or  by  implication  and 
in  substance,  disposed  of  all  the  aforesaid  objections,  ex- 
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cept  the  two  hereinbefore  referred  to.     We  do  not  per-  jn./J'Tcnu. 
ccive  that  it  would  subserve  any  useful  purpose,  or  de-     c\i^den 
cide  or  illustrate  any  principle  of  law  whatever,  to  take    Wtrninger. 
up  those  objections  and  examine  them  in  the  light  of  the 
reasons   or   principles   expressed  in  that   opinion,   and 
which  must  now  govern  or  control  in  the  decision  of  this 
cause.     This  would  be  a  work  of  supererogation,  and  we 
metely  state,  therefore,   the  conclusion  we  have  arrived 
at,  after  mature  consideration  ;  and  we  agree,  consequently 
with  the  circuit  court,  as  expressed  in  said  decree,  "that 
the  character  of  the  cause  has  not  been  changed  since 
the  same  was  considered  by  the  Court  of  Appeals."     To 
give  further  expression  to  our  views,  would  be  doing  lit- 
tle else  than  incorporating  the  objections  and  the  rea- 
sons of  that  court  into  this   opinion. 

The  tenth  objection  above  referred  to,  to-wit :  that  the 
erred  in  sustaining  the  exception  of  the  plaintiff  Camden? 
made  to  the  filing  or  reading  of  a  record  therein  named,  is 
not  valid.  The  record  here  referred  to  is  the  record  of  a 
a  case  between  different  parties,  and  to  which  the  plain- 
tiff Camden  was  not  a  party,  and  consequently  said  rec- 
ord and  the  depositions  therein  contained,  are  not  evidence 
against  him,  and  his  exception  to  the  same  as  evidence 
was  properly  sustained. 

The  only  remaining  objection  has  relation  to  the  ques- 
tion of  interest,  or  the  time  from  which  it  should  be 
computed.  It  is  not  perceived  that  there  is  any  error  in 
the  decree  in  this  respect.  The  decree  of  the  circuit 
court  of  Harrison  county,  made  on  the  14th  day  of  Oc- 
tober, 1871,  is  affirmed,  with  costs  to  the  appellee. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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WHEELING. 

Mason  &  Hoge  v.  Warthens. 

July  18,  1874. 

1ST4.         1.  The  twenty-tir.st  section  of  the  Bankrupt  Act,  of  18G7,  so  far  as  the 

!_        stay  is  concerned,  applies  to  personal  final  judgments  against  the 

debtor,  and  not  to  judgments  against  the  property  attached,  i^r 
the  proceeds  of  the  sale  thereof,  when  the  attachment  lien  ac- 
crued prior  to  the  filing  of  the  petition  in  bankruptcy. 

2.  An  attachment  lien,  acquired  regularly,  without  the  procurement 
or  sufferance  of  an  insolvent  debtor,  to  give  preference  to  the 
attaching  creditor  over  other  creditors,  will  not  be  displaced  by 
virtue  of  the  thirty-fifth  or  thirty-ninth  sections,  by  subsequent 
proceedings  in  bankruptcy,  though  commenced  within  four 
months  after  the  levy  of  the  attachment. 

'^.  Under  said  sections  something  more  than  passive  non-resistance 
m  an  insolvent  debtor  is  necessary  to  invalidate  an  attachment 
lien  on  his  property,  when  the  debt  is  due  and  he  ha«  no  defence 

4.  In  such  case  there  is  no  legal  obligation  on  the  debtor  to  file  a  pe- 
tition in  bankruptcy  to  prevent  the  attachment  and  levy  thereof, 
and  a  failure  to  do  so  is  not  suflicient  evidence  of  an  intent  ti» 
give  a  preference  to  the  attaching  creditor  or  to  defeat  the  opera- 
tion of  the  Bankrupt  Law. 

').  Though  the  attaching  creditor,  in  such  case,  may  know  the  insol- 
vent condition  of  the  debtor,  his  attachment  and  levy  upon  his 
property  are  not,  therefore,  void  and  are  no  violation  of  the 
Bankrupt  Law. 

Appeal,  by  B.  H.  Warthen,  B.G.  Warthen,  the  defeiul- 
aiits  below  as  partners  composing  the  late  firm  of  B.  H. 
Warthen  &  Bro.,  and  Stephen  Hunter,  assignee  of  said  B. 
II.  Warthen  &  Bro.,a  firm  composed,  as  aforesaid,  from  a 
judgment  of  the  circuit  court  of  Greenbrier  county,  »n 
four  several  suits  at  law,  against  certain  attached  effects 
which  belonged  to  said  B.  H.  Warthen  &  Bro.,  entered 
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on  ;the  sixteenth  day  of  October,  1872.     The   plaintiflFs  j^n^f  Tn,... 
below  were  Claiborne  R.Mason  and  Charles  E.  Hoge/^j^^,,^^  „,„j. 
partners  composing  the  firm  of  Mason  &  Hoge,   in  the    ^va^hlM... 
jivHt  suit ;  P.  B.  Hoge  and  said  Charles  E.  Hoge,  part- 
ners  composing  the  firm  of  P.  B.  Hoge  &  Bro,  in  the 
second  suit ;  Thomas  L.  Feamster  in  the  third  suit  and 
Jesse  C.  Bright  in  the  fourth  suit.     The  appeal  appears 
to  have  been  taken   in  the  name  of  the  said  Warthens, 
individually,  and  not  as  partners  or  late  partners.     The 
other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
-cuit  court,  presided  at  the  trial  below. 

Samuel  Price,  for  the  appellants. 

John  W,  Harris,  for  the  appellees. 

Raymond,  President  : 

The  case  first  Lamed,  in  the  statement  of  the  case,  is 
an  action  of  debt  brought  by  the  plaintifts  therein 
against  B.  H.  Warthen  and  B.  G.  Warthen,  partners  in 
business  under  the  firm  name  of  B.  H.  Warthen  &  Bro. 
in  the  circuit  court  of  Greenbrier  county,  in  this  state. 
The  action  was  commenced  on  the  20th  day  of  March, 
1872,  and  the  summons  therein  w'as  executed  on  defend- 
ant B.  H.  Warthen  on  the  21st  of  same  month  and  on 
defendant  B.  G.  Warthen  on  the  1st  day  of  May,  1872. 
On  the  same  day  the  action  was  brought  the  plaintiffs 
therein,  sued  out,  in  their  suit,  an  order  of  attachment 
against  the  estate  of  the  defendants,  which  was  levied 
by  James  Knight,  sherifl  of  Greenbrier  county,  on  sun- 
dry articles  of  personal  property.  On  the  28th  of 
March,  1872,  the  same  plaintiffs  sued  out  in  their  suit 
another  order  of  attachment  against  the  estate  of  the 
defendants  which  was  levied  on  sundry  articles  of  per- 
sonal property  of  defendants  on  the  same  day,  by  a  con- 
stable of  said  county.  Each  of  the  orders  of  attach- 
ment were  made  returnable  to  the  first  day  of  the  next 
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juJc  Term.  ^^^^  ^^  ^lic  ciFCuit  court  of  Said  county.  These,  pro- 
Ma8oir&H7)Kr^^^^^^8^  ^^^^  ^^^  under  the  provisions  of  chapter  one 
unrthcns.  hundred  and  six  of  the  Code  of  this  State  as  amended  by 
the  act  of  the  Legislature,  passed  the  27th  day  of  Feb- 
ruary, 1871.  Acts  of  Legislature  of  1871,  pp.  181,  182. 
Bond  and  security  was  given  by  the  plaintiffs  and  filed 
with  the  clerk  of  the  court  before  the  attachments  issued. 

The  suit,  second  above  named,  was  brought  by  the 
plaintiffs  therein,  against  the  same  firm  on  the  same  day 
of  the  suit  first  named,  and  is  an  action  of  trespass  on 
the  case  in  assumpsit;  and  two  separate  orders  ot  attach- 
ment were  sued  out  in  the  suit,  corresponding  in  date,  re- 
spectively, with  the  orders  of  attachment  above  named, 
and  were  severally  executed  by  the  same  officers  and 
were  made  returnable  at  the  same  time  and  to  the  same 
court.  The  circuit  court  afterwards,  at  the  April  term, 
1872,  thereof,  made  an  order  directing  the  officers  who 
levied  the  attachments  to  make  sale  of  so  much  of  the 
property,  so  levied  upon,  as  was  necessary  to  pay  the 
debt  of  the  plaintiffs  with  interest,  cost  and  expenses 
of  sale. 

The  case  of  the  plaintiff,  third  above  named,  is  an 
attachment  issued  by  a  justice  on  the  10th  day  of  May, 
1872,  against  the  estate  of  B.  H.  and  B.  G.  Wartheo, 
for  a  debt  therein  named,  and  was  made  returnable  to 
the  next  term  of  the  circuit  court  of  said  county,  there- 
after. This  attachment  was  levied  by  the  same  consta- 
ble, before  referred  to,  on  the  day  of  its  date,  upon  vari- 
ous articles  of  property,  on  all  of  which  previous  at- 
tachments of  Hoge  and  others  were  levied,  except  some 
tools  and  hammers. 

The  suit  of  the  plaintiff,  fourth  above  named,  is  an  ac- 
tion of  truspass  on  the  case  in  assumpsit  and  was  brought 
on  the  16th  day  of  May,  1872,  in  the  same  court  and 
the  summons  therein  was  executed  on  the  18th  day 
of  May,  1872.  On  the  day  this  suit  was  brought 
the  plaintiff  therein  sued  out,  in  his  suit,  an  order  of  at- 
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tachnient  returnable  to  the  next  term  of  the  same  court  june^TeVm. 
thereafter,  which,  on  the  day  of  its  date,  was  levied  by  ^^^^^^  ^  ^^^ 
the  same  constable  on  various  articles  of  personal  prop-    wartheBs. 
erty,  upon  nearly  all  of  which  the  previous  attachments 
had  been  levied. 

On  the  24th  of  May  1872,  the  judge  of  same  court,  in 
vacation,  made  an  order  directing  the  constable,  who 
levied  the  two  last  named  attachments,  to  sell  the  prop- 
erty upon  which  they  were  levied  for  cash,  &o  :  And 
the  court  and  judge,  in  and  by  said  orders  of  sale,  di- 
rected said  sheriff  and  constable  to  report  their  pro- 
ceedings, under  said  order,  to  the  court. 

The  sheriff  made  sale  under  the  order  of  court,  of  the 
property  levied  on  by  him  to  the  amount' of  $1,453.33, 
and  the  costs  attending  the  keeping  of  the  property  were 
$170. 

The  constable,  also,  under  said  ordera  of  court  and  of 
the  judge  in  vacation,  sold  property  to  the  amount  of 
$97.85. 

It  appears,  by  the  record  in  this  case,  that  at  & 
term  of  the  circuit  court  aforesaid,  held  on  the  16th  day 
of  October,  1872,  upon  the  calling  of  said  causes,  the 
defendants,  therein,  by  counsel,  moved  the  court  to  enter 
in  each  cause  an  order  in  these  words,  viz :  "It  being 
made  to  appear  to  the  court  that  the  defendants  have 
been  declared  bankrupt  si  nee  the  institution  of  these  suits, 
upon  the  motion  of  the  defendants,  it  is  ordered  that  the 
same  be  stayed  to  await  the  determination  of  the  court 
of  bankruptcy  on  the  question  of  their  discharge  from  their 
debts.^'  And  they  produced  in  evidence,  in  support  of 
their  motion,  a  copy  of  an  order  of  W.  W.  Forbes,  Reg- 
ister in  Bankruptcy  for  the  District  Court  of  the  United 
States  for  the  Easteri;i  District  of  Virginia,  showing  that 
B.  G.  Warthen,  by  whom  a  petition  for  adjudication  of 
bankruptcy  was  filed  on  the  16th  day  of  July,  1872,  was, 
on  the  day  and  year  last  aforesaid,  upon  good  proof 
taken,  found  by  him  to  have  become  a  bankrupt  within 
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junfTerm.  ^^^  ^^^^^  intent  and  meaning  of  the  Act  of  Congress,  en- 
M«sonAUoge***'^^>  "^"  ^^^  ^^  estaWish  a  uniform  system  of  bank- 
Warlhens.  «'uj)tey  throughout  the  United  States,"  approved  March 
2,  1867,  and  that  at  that  time  the  Register  declared  and 
adjudged  him  a  bankrupt.  And  also  a  copy  of  an  order 
of  the  said  District  Court  showing  that  in  the  matter  of 
B.  G.  Warthen  v.  B.  H.  Warthen  &  Bro.,  against  whom 
a  petition  in  bankruptcy  was  filed  on  the  1st  day  of 
October,  1872,  (more  than  four  months  after  the  attach- 
ments were  levied)  in  that  court,  at  Richmond,  on  the 
same  day  before  Hon.  John  C.  Underwood,  judge  of  the 
Eastern  District  of  Virginia,  at  a  regular  term  of  said 
court,  said  matter  came  on  to  be  heard  and  the  said  B. 
H.  Warthen  having  filed  his  written  consent  to  an  adju- 
dication in  bankruptcy  being  entered,  it  was  adjudged 
that  B.  H.  Warthen  &  Bro.,  became  bankrupt  within  the 
true  intend  and  meaning  of  the  said  act  establishing  a 
uniform  system  of  bankruptcy  throughout  the  United 
States,    before   the  filing  of  said   petition,  and  they   are 

therefore  adjudged  bankrupt  accordingly. 

• 

And,  also,  that  Stephen  Hunter,  by  his  counsel,  pre- 
sented his  petition,  as  assignee  in  bankruptcy,  which  he 
asked  to  have  made  applicable  to  all  of  said  causes. 
The  petition  in  substance  "petitions  the  court,  and  says 
that,  by  decrees  of  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Virginia,  the  said 
firm  of  B.  H.  Warthen  &  Bro.,  was  declared  bank- 
rupt, and  that  he  was  appointed  assignee  of  B.  G.  War- 
then,  and  is  thereby  entitled  to  the  money  and  eflFects  of 
B.  G.  Warthen,  now  in  the  hands  of  the  sheriff  of  this 
county,  and  of  the  constable  of  Lewisburg  township, 
and  under  the  control  of  this  court,  for  which  moneys 
he  has  received  an  order  and  assignment  from  W.  W. 
Forbes,  Register  in  Bankruptcy,  which  he  prays  maybe 
delivered  over  to  him  accordingly,  and  that  the  attach, 
ments  in  these  causes  may  be  dissolved."  And  he  ac- 
companied the  petition  with  the  two  orders,  before  men- 
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tioned,  and,  also,  a  copy  of  an  assiguinent  from  said  junj^xerm. 
Forbes,  as  Register  in  Bankruptcy,  to  Stephen  Hunter,'^^^"^^^^ 
of  Richmond,  in  the  county  of  Henrico,  and  state  of  wartiiens. 
Virginia,  assignee  of  the  estate  of  B.  G.  Warthen,  duly 
declared  bankrupt  by  said  District  Court,  conveying  and 
af5signing  to  the  said  Stephen  Hunter,  assignee  as  afore- 
said, all  the  estate  real  and  personal,  of  the  said  B.  G. 
Warthen,  bankrupt,  including  all  property  of  whatever 
kind  of  which  he  is  possessed,  or  in  which  he  was  inter- 
ested or  entitled  to  have  on  the  16th  day  of  July,  1872, 
&c. ;  also  a  copy  of  an  order  substantially  in  these  words, 
viz:  "In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia.  In  the  matter  of  B.  G. 
Warthen,  of  the  firm  ot  B.  H.  Warthen  &  Bro.,  bank- 
rupts. Upon  the  petition  of  Stephen  Hunter,  assignee 
of  the  above  named  bankrupts,  it  is  adjudged,  ordered 
and  decreed  that  Knight,  sheriff  of  Green- 
brier county,  W^est  Virginia,  and  the  constable  of  Lew- 
isburg  township,  in  said  county,  and  State,  pay  over  to 
said  Hunter,  assignee  as  aforesaid,  whatever  moneys  are 
in  their  hands  belonging  to  said  bankrupt's  estate,  or  to 
the  firm  of  B.  H.  Warthen  &  Bro.,  the  proceeds  of  the 
sale  of  certain  property  of  said  bankrupts,  sold  by  the 
.said  sheriff  and  constable."  But  the  court  refused  to 
enter  said  order  staying  the  said  causes,  and  to  allow 
said  petition. 

To  all  the  judgments  of  the  court  and  for  failing  to 
allow  the  petition  of  said  Hunter  to  be  filed  in  said  causes 
and  for  failing  to  dissolve  the  attachments  as  prayed  for, 
the  defendants  and  Hunter  excepted  and  tendered  their 
bill  of  exceptions  which  was  signed,  sealed  and  made 
a  part  of  the  record. 

The  court  alter  refusing  to  direct  the  stay  and  to  allow 
the  petition  of  Hunter  to  be  filed,  and  at  the  same  time,  pro- 
ceeded to,  and  did,  render,  in  said  four  causes,  judgments 
against  the  proceeds  of  the  sale  of  the  property  attached, 
on  proof  being  made,  as  follows :  Mason  &  Hoge,  $699.92 ; 
68 
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juni^Ten...   ^'  ^'  Hoge  &  Bro.,  in   the  sura  of  $144.59  ;  Thomas  L. 

Mi^^i'iiogTl^'ea^ster  $193.07;  to  J.  C.  Bright  1195.95,— all  as  of  the 
wwthens.  15th  day  of  September,  1872,  together  with  the  costs  of 
their  respective  suits  and  directed  the  sheriff  and  con- 
stable who  made  the  sales  of  the  property  levied  on  to 
pay  out  the  fund  in  their  hands,  arising  from  said  sales,  to 
the  said  several  plaintiffs,  in  the  order  they  are  above 
named,  with  interest  and  costs  above  mentioned,  and  that 
they  bring  the  residue  into  court,  subject  to  its  future 
order. 

The  judgments  in  the  causes  are  all  embraced  in  one  or- 
der. The  court  did  not  render  personal  judgments  against 
the  defendants  and  the  order  so  states. 

From  the  action  of  the  court  in  refusing  fhe  stay  asked 
by  the  defendants  and  in  relation  to  said  petition,  &c., 
the  defendants,  and  Hunter  the  assignee,  have  appealed 
to  this  Court  and  assign  the  following  as  errors  commit- 
ted by  the  circuit  court,  viz : 

First,  In  refusing  to  make  the  order  staying  the  pro- 
ceedings until  the  action  of  the  court  in  bankruptcy, 
upon  the  question  of  discharge,  should  take  place. 

Second,  In  refusing  Hunter,  assignee  in  bankruptcy, 
of  Warthen,  to  file  his  petition. 

Third,  In  proceeding  to  distribute  the  attached  effects 
among  the  attaching  creditors. 

No  other  questions  are  presented  to  us  by  the  appel- 
lants, and  so  far  as  we  are  advised,  no  other  question 
fairly  arises  upon  the  record  upon  this  appeal  and  we  do 
not  now  determine  any  other  questions. 

To  a  proper  understanding  of  the  questions  under  con- 
sideration, it  is  neceasary  to  recur  to  some  of  the  sections 
of  the  bankrupt  law  of  1867,  which  are  applicable.  It 
is  provided  by  the  twenty-first  section  of  the  act,  that 
no  creditor,  proving  his  debt  or  claim,  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  but  shall  be  deemed  to  have  waived  all 
right  of  action  and  suit  against  the  bankrupt ;  and  all 
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proceedings  already  commenced,  or  unsatisfied  judgments  j„„e%enn. 
already  obtained  thereon,  shall  be  deemed  to  be  dis-  j^^^^  j^  ^ 
charged  and  surrendered  thereby.  And  no  creditor,  wnrtiens. 
where  his  debt  is  provable,  under  this  act,  shall  be  al- 
lowed to  prosecute  to  final  judgment,  any  suit  at  law  or 
in  equity,  therefor,  against  the  bankrupt  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  determined. 
And  any  such  suit  or  proceeding  upon  the  application 
of  the  bankrupt,  shall  be  stayed  to  await  the  determina- 
tion of  the  court  in  bankruptcy  on  the  question  of  the 
discharge:  Provided,  there  be  no- unreasonable  delay  on 
the  part  of  the  bankrupt  in  endeavoring  to  obtain  his 
discharge :  And  provided,  also.  That  if  the  amount  due 
the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court 
in  bankruptcy,  may  proceed  to  judgment  for  the  purpose 
of  ascertaining  the  amount  due,  which  amount  may  be 
proved  in  bankruptcy  ;  but  execution  shall  be  stayed  as 
aforesaid.  It  does  not  appear,  nor  is  it  claimed,  that 
the  plaintiffs,  or  any  of  them,  have  proved  or  attempted 
to  prove,  their  debts  in  bankruptcy,  but  so  far  as  is  dis- 
closed, they  are  of  such  character  as  to  be  provable  un- 
der the  bankrupt  law.  The  plaintiff's'  debts  are  against 
the  firm  of  B.  H.  Warthen  &  Bro.  Bump,  in  his  I^aw 
and  Practice  of  Bankruptcy,  pages  175  and  176,  says: 
Courts  of  bankruptcy  "have  no  authority  to  withdraw 
cases  instituted  in  other  courts  before  the  commencement 
of  proceedings  in  bankruptcy  from  those  courts,  and 
proceed  to  settle  and  adjust  the  claims  of  the  parties 
thereto.  Congress  could,  no  doubt,  have  made  an  ad- 
judication in  bankruptcy  operate,  proprio  vigore,  to 
transfer  all  cases  which  should  be  pending  in  other 
courts  at  the  time  of  the  filing  of  the  petition,  and  ta 
which  the  bankrupt  should  be  a  party,  from  those  tribu- 
nals into  the  courts  of  bankruptcy.  It  has,  however, 
not  done  so.  It  not  only  has  not  deprived  the  other 
courts  of  jurisdiction  over  such  causes,  but  it  has  pro- 
vided for  their  prosecution  and  defence  in  these  courts  by 
the  assignee.     This  principle  applies  not  only  to  all  or- 
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-jutn  ^Term.  ^^^^U  actions  to  collect  a  debt,  but  also  to  all  proceed- 
Mason  &  Huge  ^"^'^  *^  cnfoFce  a  Hen,  so  long  as  the  amount  due  is  in 
warthens,  disputc,  OF  remains  Unascertained.  The  lien  of  an  at- 
tachment, or  the  lien  of  a  creditor  upon  property  con- 
veyed in  fraud  of  creditors,  or  the  lien  of  a  partner  upon 
partnership  funds,  may  be  enforced  in  other  courts,  where 
proceedings  for  that  purpose  have  been  instituted  before 
the  commencement  of  the  proceedings  in  bankruptcy. 
Having  obtained  lawful  jurisdiction  over  the  parties  and 
subject  matters,  they  have  the  right  to  determine  all 
questions,  as  they  arise,  according  to  law,  subject  to  the 
final  judgment  of  the  Supreme  Court  of  the  United 
States,  in  case  any  right  or  claim  is  set  up  under  any 
statute  of  the  United  States,  and  such  right  or  claim  is 
denied  by  them." — See  same  author,  177  ;  Peck  v.  Jen- 
nes8,  7  Howard,  (Sup.  Ct.  U.  S.,)  612;  In  re,  Htigh 
Cwiipbelly  1  Am.  Law  Times  Reports,  30 ;  Samson  v.  Bur- 
ton,  4  B.  R.,  1 ;  Bates  v.  Tappan,  3  B.  R.,  159 ;  99  Mass., 
376 ;  Bovmian  v,  Harding,  4  B.  R.,  5 ;  56  Maine,  559 ; 
Stoddard  v.  Locke,  43  Vt.,  574. 

In  the  cases  at  bar  the  plaintiflFs  debts  do  not  appear 
to  be  disputed.  But  in  order  to  ascertain  the  amount  of 
the  several  debts  and  the  amount  of  the  attachment  liens 
it  was  necessary  to  prove  the  debts.  The  Code  of  this 
State  chapter  one  hundred  and  six,  section  nine,  provides 
that  the  plaintiff  shall  have  a  Hen  on  the  property  on 
which  the  attachment  is  levied  from  the  time  of  the 
levy.  Other  sections  of  the  same  chapter  provide  for  the 
sale  of  the  attached  property  and  application  of  the  pro- 
■ceeds  thereof,  to  the  attachment  debts.  The  Bankrupt 
Act  of  1867,  does  not  destroy,  but  preserves,  liens  ac- 
quired prior  to  the  filing  of  the  petition  in  bankruptcy, 
including  execution  liens  acquired  by  levy,  not  procured 
or  suffered  by  the  debtor  to  be  sued  out  and  levied  with 
intent  to  give  a  preference  to  the  execution  creditor.  In 
the  case  of  Wilson  v.  City  Bank,  decided  by  the  Su- 
preme Court  of  the  United  States,  reported  in  17  Wall. 
473,  it  was  decided   that  "something   more   than    pas- 
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sive  non-resistance  in  an  insolvent  debtor  is  necessar}'  to  junl^Tcrm. 
invalidate  a  judgment  and  levy  on  his  property  where"^^^  &  Hoge^ 
the  debt  is  due   and  he   has  no  defence.     In  such  case    warSiens. 
there  is  no  legal  obligation  on  the  debtor  to  file  a  peti- 
tion in  bankruptcy  to   prevent  the  judgment  and  levy, 
and  a  failure  to  do  so  is  not  sufficient  evidence  of  an  in- 
tent to  give  a   preference  to  the  judgment  creditor,  or 
to  defeat  the  operation  of  the  bankrupt  law.     Though 
the  judgment  creditor,  in  such  case,   may  know  the  in- 
solvent condition  of  the  debtor,  his  judgment   and  levy 
upon  his  property  are  not,  therefore,  void,  and  are  wo 
violation   of  the  act.     A  lien  thus  obtained  by  him  will 
not  be   displaced  by   subsequent  proceedings  in  bank- 
ruptcy, though  commenced  within  four  months  after  levy 
of  the  execution  or  rendition  of  the  judgment. 

The  said  thirty-fifth  section  of  the  Bankrupt  Act  ap- 
plies to  attachment  liens  as  well  as  execution  Hens. 

The  petition  to  declare  the  defendants  bankrupt,  as  a 
firm,  was  not  filed  within  four  months  from  the  levy  of 
either  of  the  attachments,  and  they  each  became  liens 
from  the  time  they  were  levied. 

In  the  cases  at  bar  the  assignee  docs  not  pretend,  in  his 
petition,  that  the  attachment  liens  were  procured  or  suf- 
fered by  the  debtors  or  either  of  them  to  give  a  prefer- 
ence to  the  attachment  creditors  over  other  creditors;  nor 
does  he  allege  or  state  any  fraud  in  any  way  or  any  lien 
on  the  moneys,  &c.,  then  in  the  custody  of  the  court ;  nor 
does  he  state  what  part  of  the  property  levied  on,  if  any,  he 
claims,  nor  what  money  or  effects  of  B.  G.  Warthen  is 
in  the  hands  of  the  sheriff,  &c.,  under  the  attachments; 
nor  does  he  ask  to  be  permitted  to  be  made  a  de- 
fendant to  the  attachments  or  dispute  the  debts  or 
any  of  them,  in  whole  or  part ;  but  he  simply  says  to  the 
court,  in  his  petition,  that  B.  H.  Warthen  &Bro.,  were 
declared  bankrupt  and  that  he  was  appointed  assignee 
of  B.  G.  Warthen,  one  of  said  bankrupts,  and  is  thereby 
entitled  to  the  moneys  and  effects  of  the  said  B.  G.  War- 
then   in   the   hands   of  the   sheriff  and  constable,   and 
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jimerirm.  Under  the  control  of  the  court  for  which  he  has  received 


Mason  &  Hoge^*^  assignment  from  W.  W.  Forbes,  Register  in  Bank- 
Wartians.  Tuptcv  Avhich  hc  prays  may  be  delivered  over  to  him  and 
that  the  attachments  may  be  dissolved.  Admitting  the 
substance  of  all  he  states  in  his  petition  and  he  plainly 
has  no  right  or  claim  to  the  money  or  any  part  thereof, 
as  against  the  attachment  creditors.  He  seems  simply 
to  claim  that  because  of  his  being  assignee  of  one  of  the 
bankrupts,  with  an  assignment  of  a  Register  in  Bank- 
ruptcy as  to  that  bankrupt,  it  destroys  the  attachments 
and  their  liens,  and  entitles  him  to  demand  and  receive 
the  money. 

There  was  no  error  in  the  circuit  court  refusing  to  al- 
low said  petition  to  be  filed,  of  which  the  assignee  can 
complain  here  at  this  time,  as  he  showed  no  valid  claim 
to  the  money  or  any  part  thereof  in  exclusion  of  the 
attachment  creditors.  The  twenty-first  section  of  the 
of  the  bankrupt  act  applies  to  cases  where  the  personal 
liability  of  the  debtor  is  sought  to  be  fixed  and  ascer- 
tained by  final  judgment  pending  the  determination  of 
the  question  of  his  discharge.  The  object  of  the  stay 
is  to  give  time  for  putting  into  action  the  permanent  bar 
to  the  debt.  Bump  on  Bankruptcy,  166,  167,  168.  In 
other  words  it  is  to  enable  the  bankrupt  to  obtain  and 
plead  his  certificate  of  discharge  in  bar  to  a  personal  re- 
covery against  him.  But  the  certificate  in  bar  of  the 
debt  would  not  discharge  the  property  attached  or  the 
proceeds  thereof  from  being  applied  to  the  debts,  by  the 
court,  by  virtue  of  the  attachment  liens — the  court  would 
in  such  case  give  judgments  in  rem  and  not  in  personam, 
as  was  done  by  the  court  in  these  cases.  In  other  words, 
if  the  defendants  had  been  discharged  from  their  debts 
and  obtained  certificates  thereof  and  plead  the  same  in- 
stead of  asking  the  stay  of  further  proceedings  to  await 
the  determination  of  the  court  of  bankruptcy  in  Vir- 
ginia, as  they  did,  the  effect  of  the  plea  would  only  have 
been  to  defeat  a  personal  judgment  against  them  for  the 
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debt,  and  would  not  have   discharged   the   attachment  junl^wm. 
liens  or  prevented  the  court  from  rendering  judgment  ^^^^  a  h   e 
in  rem  as  to    the  attached  effects,  or  the  proceeds  of  the    ^^,^^^0, 
sale  thereof,  for  the  payment  of  the  attachment   debts. 
The  defendants  had  no  right  to  ask  a  stay  of  proceed- 
ings against  the  money,  in  the  custody  of  the  court,  sub- 
ject to  the  attachments.     They  could  only  ask  a  stay  of 
proceedings   against   them  personally,  for  a  reasonable 
time,  to  allow  them  to  obtain  discharges  in  the  bankrupt 
court.     To  proceed  in  rem  against  the  proceeds   of  the 
sale  of  the   property  could  in  no  way  prejudice  them. 
They  therefore  asked  too  much  of  the  court.     The  mo- 
tion was  too  broad.     But  the  court  in  fact  did  grant  the  - 
defendants  all  they  should  have  asked,  in  not  rendering 
a  personal  judgment  against  them,  but  judgments  in  rem 
only.     It  would  doubtless  have  been  error  in  the  circuit 
court  to  have  rendered  personal  judgments  against  the 
defendants,  at  the  time  they  rendered  the  judgments  in 
rem. 

Under  the  circumstances  the  circuit  court  committed 
no  error  to  the  prejudice  of  the  defendants  of  which  they 
can  complain  in  this  Court,  at  this  time.  If  the  assig- 
nee had  moved  the  court  to  be  made  defendant  to  the 
actions  or  the  attachment,  or  to  make  defense  thereto, 
and  the  court  had  refused  the  motion  or  application,  it 
is  possible,  though  I  do  not  now  determine  the  question, 
that  his  proper  remedy  might  be  by  mandamus.  Cannon 
V.  Welford,  Tl  Gratt.,  195. 

For  these  reasons  the  judgment  of  the  circuit  court  of  . 
Greenbrier  county  in  each  of  these  cases,  must  be  af- 
firmed with  costs  and  $30  damages  to  the  appellees  re- 
spectively, in  each  case.  And  the  causes  are,  respectively, 
remanded  to  the  said  circuit  court  for  further  pro- 
ceedings according  to  law. 

The  other  Judges  concurred. 

Judgments  Affirmed  and  Causes  Remanded. 
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WHEELING. 

National  Bank  v.  National  Bank. 

July  18,  1874. 

M74.        I.  Telegraphic  dispatches  are  not  privileged  communications,  but  may 
be  called  for  and  given  in  evidence,  whenever,  in  the  opinion  of 


7  544j  the  court,  they  are  regarded  as  proper  or  competent  testimony. 

57     57 

2.  A  dispatch,  or  the  copy  of  a  dispatch,  purporting  to  have  been  writ- 
ten and  sent  by  A  B,  as  cashier,  to  C  D,  cannot  be  read  in  evi- 
dence, without  first  proving  that  it  is  a  genuine  paper,  that  is,  that 
it  was  written  and  sent  by  the  party  whose  name  it  bears. 

8.  The  act  of  Congress  passed  the  3d  day  ot  March,  1869,  making  it 
unlawful  for  a  national  bank  to  certify  checks,  unless  the  drawer 
has,  at  the  time,  un  amount  of  funds  on  deposit  in  said  bank  equal 
to  the  amount  specified  in  the  check,  does  not  invalidate  an  oral 
acceptance  of  a  check,  or  an  oral  promise  to  pay  a  check,  there 
being  at  the  time  sufficient  funds  of  the  drawer  in  possession  to 
meet  it. 

4.  The  said  act  of  Congress  does  not  invalidate  a  conditional  accept- 
ance of  a  check  by  a  national  bank  having  no  funds  of  the  drawer 
in  its  hands  at  tb^  time,  bat  that  it  will  pay  the  same  whenever  a 
draft,  left  with  it  for  collection  by  the  drawer,  and  sufilcient  in 
amount  for  the  purpose,  shall  have  been  paid. 

Writ  of  error  and  supersedeas  grsinted  on  the  petition  of 
the  First  National  Bank  of  Wheeling  to  reverse  a  judg- 
ment of  the  circuit  court  of  Ohio  county,  and  award  a  new 
trial,  in  a  suit  therein  pending,  wherein  the  Merchants' 
National  Bank  of  Wheeling  was  plaintift,  and  said  First 
National  Bank  of  Wheeling  defendant. 

So  many  of  the  facts  as  are  deemed  material  appear  in 
the  opinion  of  the  Court. 
j  The  Hon.  John  Blair  Hoge,  judge  of  the  third  judi- 

cial circuit,  presided  at  the  trial  below. 
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(7.  W.  jB.  Allison  for  the  appellant.  junl^xenn. 

Daniel  Lamb  for  the  appellees.  NaUonai  BanT 

V. 

National  Bank. 

Paull,  Judge: 

This  was  an  action  of  assumpsit  brought  by  the  plain- 
tiff, on  a  check  of  which  the  following  is  a  copy : 

"Wheeling,  W.  Va.,  24th  Feby.,  1871. 
First  National  Bank  of  Wheeling, 

Pay  to   S.   Brady  Esq.,  Cas.,  or   bearer  fifteen  hun- 
dred dollai's. 

$1500.  A.  C.  QuARRiER,  Treas." 

There  are  two  special  counts  in  the  declaration  ;  the 
first  setting  forth  the  drawing  of  the  check,  and  its  pre- 
sentation to  and  acceptance  by  the  defendant,  in  consid- 
eration whereof  the  defendant  undertook  and  promis- 
ed to  pay  the  plaintiff  the  amount  thereof. 

The  second  special  count  recites  the  making  of  the 
check ;  that  the  same  was  presented  to  defendant  for  ac- 
ceptance, and  that  defendant  promised  to  pay  said  check, 
as  soon  as  it  received  information  that  a  certain  draft,  of 
the  Savings   Institution  of  Wheeling,  of  which    it  was 

proved  the  said    Quarrier   was   treasurer,   upon of 

Alleghany  county,  Pennsylvania,  had  been  paid,  which 
last  mentioned  draft  had  been  placed  in  its  hands  for 
collection  ;  that  defendant  received  information  that  said 
draft  so  left  with  it  for  collection  had  been  paid,  and 
the  amount  of,  exceeding  $1,500,  was  in  fact  paid  to  de- 
fendant, whereby  it  became  liable  to  pay  to  the  plaintiff 
the  said  sum  of  $1,500.  The  declaration  also  contains 
the  usual  common  counts.  With  the  declaration  an  ac- 
count was  filed  for  the  amount  of  said  check,  which  not  . 
being  paid,  was  duly  protested 

The  plaintifi  demurred  to  the  second  special  count  in 
the  declaration,  in  which  there  was  a  joinder  by  the  de- 
fendant ;  and  also  filed  the  plea  of  non  assumpsit.  No 
action  seems  to  have  been  had  upon  the  demurrer,  by  the 
circuit  court,  but  as  there  is  no  exception  or  complaint 
69 
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juuirivrin.  <Jiscloscd  bv  the  parties  on  that  account,  we  do  not  pro- 

Natu.iiiuBank P^^^  to  take  anv  notice  of  that  fact. 

National  Bank.  ^^  *'^^  ^^^X  tcmi  of  the  circuit  court,  1873,  a  jun'  was 
empanelled  to  try  the  issue,  and  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $1,705 :  A  motion  for  a  new 
trial  was  made  by  the  defendant,  for  the  reasons  assigned 
in  the  record,  and  for  the  matters  set  forth  in  defendant's 
bills  of  exception ;  this  motion  was  overruled  by  the 
court,  and  judgment  entered  on  the  verdict;  and  from 
this  action  and  judgment  of  the  court,  an  appeal  is  now 
taken. 

We  now  proceed  to  notice  the  grounds  of  the  appeal,  so 
far  as  it  may  seem  proper  or  material  for  a  right  deci- 
sion of  the  cause. 

And  firsty  the  defendant  excepted  to  the  introduction 
of  the  testimony  of  John  Morgan,  Jr.,  the  manager  of 
the  Western  Union  Telegraph  office  in  the  city  of 
Wheeling  who  was  asked  to  produce  two  specified  tele- 
graphic dispatches  sent  and  received  through  said  Tele- 
graph Office,  the  first  being  a  dispatch  from  the  defend- 
ant's cashier,  to  J.  D.  Scully,  the  cashier  of  the  First 
National  Bank  of  Pittsburgh,  in  relation  to  the  bill  of 
exchange  mentioned  in  the  declaration,  and  which  was 
alleged  to  have  been  paid;  and  the  other  being  said 
Scully's  reply  thereto.  It  was  objected  that  these  were 
prh'ileged  communications ;  and  that  the  second  was  not 
an  original  paper. 

We  are  not  prepared  to  approve  the  doctrine  that  has 
been  advanced  that  telegraphic  communications  arc 
privileged  from  disclosure,  when  a  court  shall  have  de- 
cided that  they  are  proper  testimony  to  promote  the  ends 
of  justice.  They  are  not  necessarily  confidential  in 
their  character,  and  if  they  were,  they  would  not  merely, 
for  that  reason,  be  protected.  Tetters  passing  through 
the  mails  are  protected  by  act  of  Congress  from  being 
.seized  and  opened  for  the  purpose  of  furnishing  testi- 
mony:    They  are  protected  for  reasons  of  high  public 
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policy.     But  no  such  legislative  enactment,  state  or  na-  .,„„!.%{;„„. 
tional,  shields  the  communications  by  the  t^ilegraph  ;  the  j;~j,,„j^j  ^^^^ 
adoption  of  the  principle  would    limit  the  field  of  in- j^'atj^i/aip^nij 
quiry  after  truth,  in  the  investigation  of  human  affairs, 
and  would  be  introducing  a  new  class  of  privileged  com- 
munications unknown  to  the  common  law.     When  the 
legislative  power  can  be  so  easily  invoked,  if  reasons  of 
suiBcient  moment  can  be  made  to  appear  for  the  purpose, 
it  may  be  wiser  and  better  for  the  courts  to  refrain  from 
such  a  line  of  decision. 

We  think  the  objection  made  to  the  second  communi- 
cation, to-wit:  that  of  John  D,  Scully  to  George  Adams, 
defendant's  cashier,  well  taken.  There  was  no  evidence 
before  the  court  or  jury  whtitever,  that  that  was  a  genu- 
ine paper;  that  is,  that  it  was  written  and  sent  by  the 
party  whose  name  it  bears,  and  that  he  was  the  cashier  of 
the  Pittsburgh  bank — material  facts  which  must  first  be 
established,  before  the  dispatch  could  be  introduced  as 
testimony.  The  evidence  was  incompetent  and  illegal, 
and  its  admission  by  the  court  erroneous. 

The  next  ground  of  exception  taken  by  the  defendant, 
is  to  the  instruction  given  by  the  court  to  the  jury,  at 
the  instance  of  the  plaintiff. 

As  we  understand  the  evidence,  that  instruction,  tak- 
ing the  first  part  in  connection  with  the  modification 
thereof,  as  given  by  the  court,  and  designed  as  an  inde- 
pendent instruction,  is  irrelevant  to  the  issue  before  the 
jury,  and  should  have  been  refused.  It  was  to  the  follow- 
ing effect;  that  if  the  jury  find  that  the  acceptance  of 
the  check,  if  any,  made  by  the  defendant,  was  condi- 
tional, and  that  such  acceptance  was  withdrawn  or  coun- 
termanded, at  such  time,  and  in  accordance  with  such 
usages  between  the  parties,  as  that  checks,  which  had 
been  accepted  and  paid  by  either  party,  could  be  returned? 
or  the  acceptance  countermanded,  and  as  a  consequence, 
as  we  interpret  the  instruction,  that  no  loss  or  damage 
could  result  from  such  withdrawal,  the  jury   should  find 
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june'Term.  ^^^  *^^  plaintiff.     With  this  Understanding  of  the  effect 
V.r   1  o'TTof  the  instruction,  we  do  not  think  it  was  erroneous. 

Nution.u  Bank  ' 

V. 

The  third  exception  of  the  defendant  is  to  the  rejec- 
tion by  the  court  of  the  three  instructions  asked  for,  on 
its  behalf,  and  which  involve  an  application  of  the  act 
of  Congress,  of  March  3,  1869,  in  reference  to  certified 
checks.  The  act  is  very  brief,  and  simply  makes  it  un- 
lawful for  any  officer  of  a  bank  to  certify  a  check,  un- 
less the  drawer  has  funds  on  deposit,  at  the  time,  equal  to 
the  amount  specified  in  such  check  ;  and  after  declaring 
such  check  good,  affixes  a  penalty  for  the  violation  of  the 
act,  subjecting  the  bank  to  the  action  of  the  government. 
With  this  act  in  view  the  defendant  asks  the  court 
to  instruct  the  jury,  first,  that  in  order  to  maintain  the 
plaintiff  \s  action,  the  jury  must  find,  from  the  evidence, 
that  the  check  sued  upon  was  accepted,  or  certified,  in 
writing.  The  instruction  was  refused,  and  we  think  prop- 
erly. Can  it  be  successfully  maintained,  and  should  it  be 
established  as  a  fixed  principle,  that  because  a  statute  pro- 
hibits, (to  give  it  the  greatest  effect  that  can  be  claimed 
by  defendant,)  a  bank  from  certifying  a  check,  when 
the  drawee  has  not  in  its  possession  an  amount  of  funds 
equal  to  the  amount  specified  in  the  check  ;  that,  there- 
fore, a  verbal  acceptance  or  promise  made,  on  its  behalf, 
by  a  proper  officer,  to  pay  a  check,  when  th?  drawer  has 
an  amount  of  funds  in  possession  of  the  bank,  sufficient 
for  the  purpose,  is  null  and  void,  and  cannot  be  en- 
forced ?  We  assume  here,  without  argument,  that  it  is 
sufficiently  established,  by  both  English  and  American 
authorities,  that  the  conditional  acceptance  of  a  check, 
as  also  the  oral  acceptance  of  a  check,  or  the  oral  prom- 
ise to  pay  a  check,  are  valid,  and  can  be  maintained. 
Because  the  bank  must  not  in  writing  certify  a  check, 
when  there  are  no  funds  of  the  drawer  in  its  possession, 
therefore  -it  shall  not  verbally  agree  to  pay  a  check  when 
there  are  funds  in  |M)Ssession  sufficient  for  the  purpose  ; 
for  this,  at  least,  is  implied  in  such  an  argument.     This 
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would  seem  to  be  giving   a  strained  and   improper  effect  j„ne"e,iu. 
to  the  act  of  Congress.  l^^^i^i  v.ui:^ 

V. 

The  second  instruction  asked  for  involves  the  same  National  Bnnk. 
mode  or  principle  of  construction.  It  recites  that  if 
the  jury  find  that  the  check  sued  on,  and  given  in  evi- 
dence by  the  plaintiff,  was  taken  by  the  plaintiff  from 
the  defendant,  with  the  understanding  that  there  was 
then  no  money  of  the  drawer  of  the  check,  on  deposit,  in 
defendant's  Bank,  to  pay  the  same,  and  that  it  was  to  be 
paid  out  of  the  proceeds  of  a  claim  of  the  drawer  in  the 
hands  of  the  defendant,  at  Pittsburgh,  and  not  yet  col- 
lected or  matured,  and  that  the  acceptance  by  the  defen- 
dant, if  any  was  made,  was  conditional  upon  the  future 
collection  or  payment  of  such  claim,  then  the  plaintiff 
is  not  entitled  to  recover  in  this  action.  We  think  this 
instruction  was  properly  refused.  Because  the  jy^t  of 
Congress  prohibits  a  bank  from  certifying  a  check, 
when  the  drawer  has  no  funds,  why  should  that  invali- 
date a  promise  on  its  part,  to  pay  a  check,  when  the 
drawer  shall  have  funds  for  the  purpose,  in  its  possession? 
This  is  but  acting  in  accordance  with  the  spirit  of  the 
act  itself,  refraining  from  making  any  promise,  which  is 
operative,  until  the  bank  is  in  the  condition  contempla- 
ted by  the  act.  It  is  not  seen  how  any  interests  of  the 
bank  are  endangered  by  pursuing  this  course — Indeed 
such  a  promise  seems  to  be  implied  in  the  very  existence 
of  the  bank,  and  the  nature  of  the  business  it  transacts. 
It  says  to  the  public  and  customers,  by  the  very  laws  of 
its  being,  I  will  pay  all  checks  drawn  upon  sufficient 
funds  of  the  drawer,  in  my  possession,  and  such  is  its 
legal  and  moral  obligation. 

The  third  instruction-  involves  the  liability  of  the 
bank  on  an  accepted  or  certified  check,  when  the 
drawer  had  not  funds  in  its  possession  equal  to  the  amount 
specified  in  the  check.  We  think  this  question  does  not 
arise  upon  the  record.  It  does  not  present  a  state  of 
facts  to  which  the  instruction  can  be  applied.  The  claim 
of  the  plaintiff  rests  wholly,  so  far  as  the  evidence  indi- 
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juiilfTtriii  ^-at^Sj  upon  a  conditional  acceptance,  if  there  was  any 
\^.^^j,^j,y,jj^,\^acceptiince  whatever;  giving  the  plaintiff  the  benefit  of 
National  iiank.^'^^  cvidcnce,  iu  its  strongcst  form,  as  stated  by  its  prin- 
cipal witness,  and  it  proves  that  the  check  was  accepted 
to  be  paid  only  when  the  Pittsburgh  draft  should  have 
been  paid,  and  the  defendant  had  no  offsets.  There 
is,  therefore,  no  absolute  certified  or  accepted  check, 
given  when  there  were  no  funds  sufficient  to  meet  it  in 
the  hands  of  the  bank,  presented  for  our  consideration 
in  this  controversy;  and  it  will  be  better,  perhaps,  to 
postpone  a  decision  upon  the  validity  of  such  a  check, 
until  the  question  is  fairly  presented. 

The  fouHh  instruction  recites,  if  the  jury  find  that  the 
defendant  did  not  accept  the  draft  sued  upon,  and  given 
in  evidence  by  the  plaintiff,  either  unconditionally  or 
upo»  the  single  condition  alleged  in  the  declaration  of 
the  plaintiff,  but  did  accept  the  same  with  conditions 
other,  (or  additional)  than  as  set  out  in  the  declaration, 
the  plaintiff  cannot  recover  in  this  action.  It  is  cer- 
tainly true,  that  if  the  plaintiff  proves  another  and  sub- 
stantially different  contract  than  that  upon  which  he  de- 
clares, as  a  general  rule,  the  variance  will  be  fatal. 
This  seems  to  be  the  effect  of  the  instruction  in  ques- 
tion, and  to  it  there  seems  no  valid  objection. 

The  only  question  remaining  to  be  determined  arises 
on  the  motion  for  a  new  trial,  and  which  was  overruled 
by  the  court.  The  grounds  for  this  motion,  as  they 
stand  connected,  with  the  instructions  given  or  refused 
by  the  court,  have  been  already  considered.  The  only 
remaining  ground  is  connected  with  the  evidence.  The 
verdict  is  claimed  to  be  against  the  evidence^ 

How  fiir  an  appellate  court  will  interfere  in  a  question 
of  this  kind,  may  depend  very  much  upon  the  frame  of  the 
bill  of  exceptions  to  the  decision  of  the  court  below  for  a 
new  trial.  In  the  case  of  Bennett  r.  Hatrdaicnyy  6  Munf., 
125,  the  court  expressed  its  views  as  to  the  proper  frame 
of  such  a  bill,  and  declares  that  it  should  not  state  all  the 
evidence  given   to  the  jury  on  the  trial,  but  only   the 
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facts  appearing  to  the  court  to  have  been  proved  by  the  junl^Tmn. 
evidence.  It  was  not  regarded  as  competent  for  the  ap- National  Bank 
})cl late  court  to  review  and  reverse  the  opinion  of  the  j^r^tionai  Bank, 
court  below,  on  a  question  touching  the  weight  of  the 
evidence  and  credit  of  the  witness,  and  that  if  this  w^re 
otherwise,  it  would  have  to  do  so  "in  the  dark,  or  at  least 
with  lights  inferior  to  those  possessed  by  that  court." 
But  when  the  facts  only  are  stated,  it  is  competent  for  the 
appellate  court  to  review  and  reverse  the  opinion  of  the 
court  below  founded  on  those  facts ;  by  doing  which  it 
does  not  depart  from  or  overrule  the  decision  of  the  lat- 
ter court,  as  to  the  weight  of  testimony,  or  the  credit  due  to 
any  witness,  nor  bring  the  whole  matter  again  into  con- 
troversy. See  judge  Baldwin's  opinion  in  Patta'son  v. 
Fo7'd,  2  Gratt.,  18,  where  the  case  of  Bennett  v.  Harda- 
way  is  reviewed  and  sustained,  and  which  has  been  rec- 
ognized in  all  subsequent  cases.  He  further  says  that  a 
bill  of  exceptions  is  not  properly  taken,  unless  strictly 
confined  to  the  facts  proved  by  the  evidence ;  for  if  any 
oi)ening  is  left,  by  the  introduction  into  it  of  evidence,  as 
contradistinguished  from  the  facts,  the  supposition  that 
the  cause  may  have  turned  before  the  jury  upon  the  credit 
and  weight  of  the  evidence,  and  so  have  furnished  room 
for  the  discretion  of  the  court,  the  appellate  forum  will 
not  interfere  with  what  may  have  been  an  exercise  of 
that  discretion.  To  do  so,  would,  he  apprehends,  much 
impair  the  value  of  jury  trials. 

Upon  examining  the  bill  of  exceptions  in  the  case  be- 
fore us,  we  find  that  it  is  of  a  mixed  character ;  it  certi- 
fies facts  which  were  proved,  and  also  certifies  the  evi- 
dence of  the  chief  witnesses,  as  taken  down,  apparently, 
at  the  time  of  the  trial,  and  which  is  spread  out  in  the 
record.  The  jury  passed  upon  the  whole  of  the  evidence, 
some  of  which  is  conflicting,  as  connected  with  the  origin, 
at  least,  of  this  transaction.  While  citing  these  author- 
ities, however,  as  to  what  has  been  heretofore  regarded 
as  the  form  and  effect  of  bills  of  exception,  the  rule 
applicable  to  the  case,  as  the  evidence  appears  in  the  bill 
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June^Tcnn.  ^^  cxceptioDs  ROW  before  us,  will  be  found  in  the  case  of 
'^s^i^t^x^^^Carrington  v.  GoddiUy  13  Gratt.,  587,  where  it  was 
National  Bank.^^^^'j  ^^  ^  ^^^^  ^^  exceptions  to  the  refusal  of  the  court 
to  grant  a  new  trial,  because  the  verdict  was  contrary  to 
the  evidence,  the  evidence  and  not  the  facts  proved,  is 
stated;  the  court  will  reject  all  the  parol  evidence  of  the 
exceptor,  and  give  full  faith  and  credit  to  all  the  evi- 
dence of  his  adversary ;  and  will  not  reverse  the  judg- 
ment, unless  it  then  appears  to  be  wrong.  In  applying 
this  rule,  it  will  only  be  necessary  to  refer  to  a  single 
particular.  The  plaintiff's  right  to  recover,  depended 
upon  satisfiictory  proof  of  the  payment  of  the  Pittsburgh 
draft.  The  acceptance  and  payment  of  the  check  sued 
upon,  was  made  conditional  upon  this  fact,  and  it  must, 
therefore,  be  fully  established,  by  competent  testimony. 
We  find  little  or  no  testimony  in  the  record  tending  to 
establish  this  indispensable  fact,  but  the  telegraphic  dis- 
patch purporting  to  have  been  sent  by  J.  D.  Scully  of 
the  Pittsburgh  bank.  But,  as  we  have  heretofore  seen, 
this  testimony  is  incompetent,  and  its  introduction  er- 
roneous. Excluding  this  testimony,  and  there  is  no 
proper  or  stable  foundation,  on  which  the  verdict  of  the 
jury  can  rest.  It  then  appears  to  be  wrong,  and  the 
judgment  founded  upon  it  erroneous. 

It  was  error  therefore  in  the  circuit  court  to  refuse  to 
grant  the  motion  for  a  new  tfial,  and  thejudgment  ren- 
dered on  the  2d  day  of  June,  1873,  is  reversed,  and  the 
verdict  set  aside,  with  costs  to  the  appellant,  and  this 
case  is  remanded  to  the  circuit  court  of  Ohio  county  for 
a  new  trial  to  be  had  therein,  in  accordance  with  the 
principles  herein  set  forth. 

The  other  Judges  concurred. 

Judgment  Reversed  and  Cause  Remanded. 
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WHEELING, 

Lynch  v.  Hoffman. 

July  13,  1874. 

In  a  suit  at  law,  in  which  an  attachment  was  sued  out  and  levied         1874. 

on  property  of  the  defendants,  and  judgment  obtained  therein  against *_ 

the  defendants,  on  publication,  one  of  the  defendants  appeared  in  the 
court  in  which  the  judgment  was  rendered,  within  five  years  from 
the  rendition  of  the  judgment,  and  tendered  to  the  court  his  petition, 
praying  for  a  re-hearing  of  the  proceedings  in  the  action,  without  ac- 
companying the  petition  with  the  affidavit  prescribed  and  required 
in  such  case  by  the  act  of  the  Legislature  passed  the  11th  of  Februa- 
ry-, 1865,  entitled  **An  act  to  amend  and  re-enact  sections  twenty- 
three,  twenty-seven  and  twenty-eight  of  chapter  one  hundred  and 
fifty-one  and  section  thirteen  of  chapter  one  hundred  and  seventy  of 
the  Code  of  Virginia;"  which  affidavit,  so  prescribed,  is  commonly 
known  and  called  **The  Suitor's  Test  Oath."  The  court  rejected  the 
said  petition  and  refused  to  allow  it  to  be  filed  : — Held. 

1.  That  it  was  error  in  the  circuit  court  to  reject  and  refuse  said  pyeti- 

tion  on  the  ground  that  it  was  not  accompanied  by  such  affida- 
vit or  test  oath. 

2.  So  much  of  the  said  act  of  the  Legislature  as  prescribes  such  affidavit 

or  test  oath,  is  contrary  to  the  Constitution  of  the  United  States, 
and  to  the  Constitution  of  the  State  of  West  Virginia,  and  there- 
fore null  and  void,  from  the  passage  thereof. 
1.  The  petition  for  a  re-hearing,  tendered  to  the  circuit  court  in  this 
case,  is  sufficient  in  substance  and  form,  and  should  be  received 
by  the  court  below,  and  ordered  to  be  filed;  and  the  court  further 
to  proceed  in  the  same,  as  justice  requires  and  the  law  directs. 

Appeal,  by  Peter  B.  Righter,  from  a  judgment  of  the 
circuit  court  of  Harrison  county,  rendered  on  March 
26,  1864,  and  from  an  order  of  the  same  court  made  on 
June  4,  1868. 

The  plaintiffs  below  were  James  Lynch,  Josiah  W. 
70 
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jnneTcriii.   Lyiicli,  John  p.  Lynch,  Peter   J.  Lynch    and  Washing- 

Lvn< h     ~^^^  Gr.  Reynokls,  partners  trading  under  the   firm  name 

Hoirmnn.    **^  J'  ^  ^'  W.  Lynch  &   Reynolds,  and   the  defendants, 

Peter  B.  Righter,  John  S.  Hoffman,  Joseph  Snider  and 

John  T.  Peerce. 

The  other   fects   sufficiently  appear   in  the  opinion  of 
the  Court. 

The  Hon.  Thomas  W.  Harrison,  then  judge  of  said 
(»ircuit  court,  presided  at  the  trial  below. 

Caleb  BoggesSy  for  the  appellant. 

There  was  no  appearance  for  the  appellees. 

HaYMOND,    PRESTDE^'T: 

This  is  an  action  of  trespass  in  the  case  brought  in  the 
circuit  court  of  Harrison  county,  by  the  plaintiffs  against 
the  defendant  Righter  and  others,  on  the  31st  day  of 
December,  1863.  Attachments  were  sued  out  in  the  ac- 
tion by  the  plaintiflfe  against  the  property  of  the  defend- 
ants, one  of  which  attachments  was  directed  to  the  sher- 
iff of  Marion  county,  and  was  by  his  deputy,  as  appears 
from  the  record,  levied  on  a  tract  of  land  of  said  Righter, 
lying  and  being  on  Koon's  Run,  in  Marion  county,  contain- 
ing two  hundred  and  thirty-five  acres,  on  the  22d  day  of 
January,  1864.  The  cause  was  proceeded  in,  to  ver- 
dict and  judgment  against  the  defendants  therein,  to- 
wit :  John  S.  Hoffman,  said  Peter  B.  Righter  and 
Joseph  Snider.  The  verdict  and  judgment  in  the  cause 
were  rendered  on  the  25th  day  of  March,  1864,  for  the 
sum  of  $3,450  damages.  No  order  of  sale  was  ever  made 
touching  any  of  the  pro)>erty  on  which  either  of  the  at- 
tachments were  levied. 

Afterwards,  at  a  term  of  the  circuit  court  held  for 
said  county  of  Harrison,  on  the  19th  day  of  March,  1868, 
the  said  Righter  tendered  his  petition  to  the  court,  pray- 
ing for  a  re-hearing  of  the  said  cause.  No  service  of  any 
process  in  the  cause  was  ever  made,  or  had,  against  either 
of  the  defendants  except  by  publication. 
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Whether  the  publication  was  properly  made  or  not,  we  j„,ie^Tiriii. 
do   not  now  determine,  as  it  is  not  necessary  or  proper      j[y^^.,;     ' 
at  this  time.  HoLnn. 

The  petition  of  said  Righter  is  set  out  at  large  in 
the  record,  and  it  appears  to  be  sufficient  in  form  and 
.substance.  Appended  to  said  petition,  are  two  affidavits 
of  said  Righter,  made  by  him  before  James  P.  Bartlctt, 
a  justice  of  Clark  township,  in  said  county  of  Harrison, 
on  the  18th  day  of  March,  1868.  By  one  of  the  affida- 
vits, said  Righter  made  oath  that  the  said  petition  "/« 
iruCy^  and  that  "he  will  support  the  Constitution  of  the 
United  States,  and  the  Constitution  of  West  Virginia, 
and  that  he  takes  such  obligation  freely,  and  of  choice, 
without  any  mental  reservation  or  purpose  of  evasion  .^^ 
And  by  the  other  affidavait,  filed  by  Righter  with  his 
|)ctition,  he  made  oath  that  he  could  not  take  and  file 
with  his  petition  the  affidavit  described  and  mentioned 
in  the  twenty-seventh  section  of  chapter  onehundreil  and 
fifty-one  of  the  code  of  Virginia,  as  amended  by  the 
twentj-ninth  chapter  of  the  acts  of  the  Legislature  of 
West  Virginia,  passed  the  11th  day  February,  1865? 
without  thereby  swearing  falsely.  The  petition,  so  veri- 
fied by  the  affidavit  of  said  Righter,  distinctly  states 
that  at  the  commencement  of  the  rebellion,  existing  on  the 
1 1th  day  of  February,  1865,  he  resided  in  the  county  of  Ma- 
rion, in  the  State  of  Virginia,  now  West  Virginia,  and  that 
ho  resided  there  at  the  time  of  the  rendition  of  said  judg- 
ment, and  that  he  claimed  to  be  a  citizen  of  West  Vir- 
ginia. 

At  a  term  of  the  circuit  court  of  said  county  of  Har- 
rison, held  on  the  4th  day  of  June,  1868,  the  court  hav- 
ing consider  the  petition  of  said  Righter,  presented  to 
the  court  at  its  last  previous  term,  to  re-hear  the  pro- 
ceedings in  said  action  of  trespass  on  the  case,  in  which 
there  was  a  judgment,  as  aforesaid,  in  favor  of  the  plain- 
tifls,  against  him  and  others,  as  aforesaid,  and  the  affida- 
vit by  which  the  petition  was  verified  and  accompanied, 
as  well   as   the  motion   of  said  Righter  to  file  the  same, 
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Junlf  Term.  ^^^  court  refused  to  allow  the  said  petition  to  be  filed,  or 
LynTh  *^  award  a  summons  against  the  plaintifts,  commanding 
iioffi'nan.  them  to  show  cause,  if  any  they  could,  why  the  said 
Righter  should  not  be  permitted  to  make  defence  against 
the  said  judgment,  and  rejected  the  said  petition,  because 
the  same  was  not  accompanied  by  the  affidavit  by  which 
"an  act  to  amend  and  re-enact  sections  twenty-three, 
twenty-seven  and  twenty-eight  of  chapter  one  hundred 
and  fifly-one,  and  section  thirteen  of  chapter  one  hun- 
dred and  seventy  of  the  code  of  Virginia,'^  passed  Feb- 
ruary 11th,  1865,  it  is  directed  that  such  petition  shall 
be  accompanied;  that  the  party  never  did  certain  act* 
therein  mentioned.  To  this  opinion  and  judgment  of 
the  court,  said  Righter  excepted,  and  his  exceptions  are 
signed  sealed  and  made  a  part  of  the  record  in  due  form. 
The  said  Righter,  in  August,  1869,  filed  his  under- 
taking, with  security,  and  appealed  from  the  judgment 
and  orders  of  the  circuit  court  of  Harrison  county,  made 
in  the  cause  at  the  March  term,  1864,  and  in  1868  over- 
ruling his  motion  to  file  said  petition. 

The  appeal  in  this  case,  as  far  as  it  relates  to  the  said 
judgment  rendered  on  the  25th  of  March,  1864,  is  im- 
properly taken,  because  the  defendants  were  proceeded 
against  and  the  judgment  had  on  publication,  and,  gener- 
ally, the  proper  remedy  of  the  defendants,  or  either  of 
them,  under  the  law,  was  to  file,  or  offer  to  file,  his,  or 
their,  petition  in  the  circuit  court,  within  the  period  pri^ 
.scribed  by  law,  in  such  cases. 

But  the  appeal  in  so  far  as  it  relates  to  the  judg- 
ment and  order  of  the  court  in  rejecting  said  petition 
for  a  re-hearing  and  refusing  to  allow  the  said  Righ- 
ter to  file  the  same  in  said  case,  &c.,  is  well  taken  and 
must  be  entertained  and  determined  by  this  Court. 

The  affidavits  verifying  and  accompanying  the  petition 
contain,  substantially,  all  that  is  required  in  such  cases, 
by  the  provision,  of  the  act  to  amend  and  re-enact  sec- 
tions  twenty-three,  twenty-seven  and   twenty-eight  of 
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chapter  one  hundred  and  fifty-one  and  section  thirteen  june^xerni. 
of  chapter  one   hundred   and   seventy  of  the    Code   of      ^y^ 
Virginia,   passed  by    the    Legislature   of    West    Vir"     HocLan. 
ginia  on  the  11th  day  of  February,  1865,  except  so  much 
thereof  as  requires  the  petitioner  to  take  or  make  the 
oath  therein  prescribed  which   is  commonly  known  and 
called  "The  Suitor^sTest  Oath  ;"  and  it  is  evident  from  the 
concluding  sentence  of  the  the  order  of  court  rejecting  the 
petition  of  Righter,  aforesaid,  that  the  court  did,  in  fact, 
reject  the  petition,  because  it  was  not   accompanied  by 
such  test  oath. 

This  appeal  has  been  pending  in  this  court  since  1869. 

We  are  of  opinion  that  so  much  of  said  act  of  the 
Ijegislatnre  of  West  Virginia  as  prescribed  and  required 
the  petitioner  for  a  rehearing  to  take,  or  make,  so  much 
of  the  oath  as  is  prescribed  in  said  act  and  is  commonly 
known  and  called  the  Suitor's  Test  Oath  was,  at  the  time 
of  the  passage  thereof,  and  always  afterwards,  contrari- 
ant  to  the  provisions  of  the  Constitution  of  the  United 
States  and  of  this  State ;  and  this  court  has  heretofore  so 
held  and  determined  in  the  case  of  Kyle  v,  Jenkins,  6  W. 
Va.  371,  and  Ross  v.  Jenkins,  infra.  See  also  Cummins 
r.  State  of  Missouri,  4  Wall.  (Sup.  Ct.  U.  S.)  320 ;  /ilr- 
Ijarte  Garland,  Id.  333. 

For  these  reasons  the  appeal  taken  in  this  cause  so  far  • 
as  it  relates  to  the  judgment  of  the  said  circuit  court  of 
the  25th  day  of  March,  1864,  must  be  dismissed,  but 
without  prejudice ;  and  the  judgment  and  order  of  the 
said  court  made  on  the  4th  day  of  June,  1868,  rejecting 
the  said  petition  of  said  Righter  for  a  rehearing  of  the 
said  cause,  &c.,  must  be  reversed  and  the  appellant  re- 
cover against  the  appellees  J.  &  J.  W.  Lynch  &  Rey- 
nolds, his  costs  here  expended. 

And  this  court  proceeding  to  give  such  judgment  as 
said  circuit  court  should  have  given,  this  case  must  be 
remanded  to  the  said  circuit  court  of  Harrison  county, 
for  further  proceedings,  with  directions  to  allow  and  permit 
the  said  petition  of  said  Peter  B.  Righter  for  a  rehearing 
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jnnrTenu.  ^^  ^^^  ceu^e,  &c.,  to  be  filed  and  to  cause  proper  process  to 
L  nth       '^^  issued  therein  to  the  plaintiifs  in  said  action  and  such 


lloliiimn. 


other  and  further  proceedings  to  be  had  upon  said  peti- 
tion and  in  said  cause,  as  is  prescribed  by  law,  in  such 
cases,  and  ultimately  to  grant  the  rehearing  prayed  for  in 
said  petition,  unless  legal  and  sufficient  reason,  other  than 
any  now  appearing  by  the  record,  be  shown,  why  the 
prayer  of  the  said  petition  should  not  be  granted,  and 
farther  to  proceed  therein  as  may  he  jiLst  and  lawful. 

Paull  and  Meore,  Judges,  concurred. 

Hoffman,  Judge,  did  not  sit,  being  a  party  detend- 
ant,  on  the  record. 

Appeal  Dismissed  as  to  Judgment,  of  March  25, 
1864. 

Judgment  Reversed  and  Cause  Remanded  as  to 
Order  of  June  4,  1868. 
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Jane  Term. 


WHEELING. 

HOLLINGSWORTH    &    Co.   V.    BrOOKS. 
July  13,  1874. 
The  Supreme  Court  of  Appeals  decided,  in  this  cause,  that  the  cir-    ^   1874 
cuit  court  had  no  right  to  make  a  decree  to  rent  the  land  of  the  de-_ 
fendants,  without  their  consent,  for  the  year  1871 — the  circuit  court 
not  having  first  determined,  by  its  decree,  that  there  was  a  lien  or 
liability  upon  the  said  land,  or  the  rents  and  profits  thereof,  for  the 
payment  of  some  debt  or  liability. — Held  : 

1.  As  the  legitimate  effect  of  said  decision,  that  a  similar  order,  di- 

recting the  land  to  be  rented  for  the  previous  year  of  1870,  is, 
for  the  same  reason,  erroneous,  and  when  coming  in  conflict  with 
the  rights  of  said  defendants,  as  subsequently  settled  by  said  de- 
cision of  the  Supreme  Court  ol  Appeals,  must  be  regarded  as  o^ 
no  validity. 

2.  That  it  also  follows,  as  a  legitimate  consequence  of  said  decision^ 

that  the  circuit  court  may  properly  make  an  order  directing  the 
rents,  or  the  notes  or  bonds  taken  for  the  same,  for  the  year  1870, 
to  be  paid  or  delivered  to  the  parties  entitled  to  the  rightful  pos- 
session of  said  property  or  land  during  that  year — said  order  be- 
ing based  upon  their  petition  filed  in  court. 

An  appeal,  by  John  Slack,  administrator  of  R.  M. 
Malcom,  Charles  Hcdrick,  administrator  of  L.  Wilcox 
and  Benjamin  S.  Smithers,  administrator  of  William 
Shrewsbury,  from  a  decree  of  the  circuit  court  of  Kana- 
wha county,  rendered  on  the  9th  day  of  November,  1872. 

The  complainants  below  were  HoUingsworth  &  Co., 
a  firm  that  long  since  ceased  to  exist,  and  several  other 
firms  that  have  likewise  ceased  to  exist  and  the  respon- 
dents William  C.  Brooks  and  others—  whose  names  it  is 
not  necessary  to  here  set  forth.  Such  material  facts  as 
are  necessary  to  understand  the  decision  of  this  Court 
are  .stated  in  the  opinion  of  Paull,  Judge. 

The  Hon.  James  W.  Hoge,  judge  of*  said  circuit  court 
presided  at  the  hearing  below. 
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june^Temi.       MoUohau  &   Nush,   James  31.  Laidley  and   James  H. 
Houingsworth  Ferguson,  for  the  appellauts. 

^^'  Smith  &  Knight  and  Samuel  A  Miller ,  for  appellees. 

Brooks. 

Paull,  Judge  : 

The  defendants,  William  C.  Brooks,  William  A.  Brig- 
ham  and  {Stuart  Robinson,  were,  on  the  5th  day  ot  Jan- 
uary, 1855,  jointly  seized  of  certain  valuable  salt  prop- 
erty, consisting  of  real  estate  situated  in  the  county  of 
Kanawha,  on  which  were  located  coal  banks,  wells,  fur- 
naces, houses,  railroads,  and  other  improvements  used  in 
the  manufacture  of  salt ;  they  were  also  possessed,  joint- 
ly, of  certain  personal  property,  consisting  of  stock  used 
in  connection  with  the  aforesaid  real  estate,  and  also  of 
certain  negroes.  Being  thus  seized  and  possessed  of  the 
above  named  property,  the  three  parties  above  named, 
did,  on  the  5th  day  of  January,  1855,  enter  into  an  ar- 
ticle of  agreement,  or  instrument  of  writing,  under  their 
hands  and  seals,  dated  on  the  day  and  year  last  aforesaid, 
by  w^hich,  (among  other  things,)  *  they  agreed  XoHnrr'aidei*, 
and  did  surrender ,  the  possession  of  all  the  above  named 
salt  proper!  1/f  both  real  and  personal,  unto  the  said  Wil- 
liam C.  Brooks,  for  the  term  of  five  years,  commencing 
on  the  1st  of  January,  1855,*'  in  order  to  secure  the 
speedy 'payment  of  the  debts  of '*Brooksand  Brigham  ;^' 
the  said  agreement  reciting  that  the  same  were  incurred  by 
them  for  improvements  made  upon  said  property,  and 
for  costs  of  running  the  same;  and  that  said  debts  were 
created  by  them  under  the  firm  name  of  W.  C.  Brooks  & 
Co.;  that  said  possession  was  to  continue  for  five  years, 
unless  said  debts  were  sooner  paid  oif,  and  the  parties 
should  desire  that  said  arrangement  should  cease.  In 
consideration  whereof,  the  said  William  C.  Brooks  did 
agree  and  bind  himself  to  take  charge  of  said  property, 
and  t<»  diligently  work  the  same,  in  the  manufacture  of 
salt,  and  in  such  other  ways,  for  which  it  maybe  deemed 
suitable,  at  his  own  proper  cosis  and  charges,  and  in  his 
own  name;  and  out  of  the  net  procecils  to  first  pay  and 
satisfv    to  Mrs.    Brigham,    an    annuity    of  $1.5(*();  and 
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next  to  pay  to  said  Robinson  the  sum  of  $1,000,  and  the  j„„',f-jvr,n. 
residue  to  the  discharge  and  satisfaction  of  the  del)ts"j,,^„j,,^\;;;;:;^ 
aforesaid,  of  Brooks  and  Brigham  ;  if  said  debts  were  *\^"' 
not  paid,  then  the  said  Robinson  agreed  that  all  his  in-  ^'**'"*''''- 
terest  in  the  property  aforesaid,  both  real  and  personal, 
should  be  liable  to  the  payment  thereof,  as  fully  as  the 
property  of  the  other  parties  therein  shall  be  liable,  but 
that  said  Robinson,  hinrself,  was  not  to  be  in  any  way 
responsible  for  the  same,  he  only  agreeing  to  bind  the 
property  aforesaid  for  the  payment  of  said  debts,  and  to 
charge  his  interest  in  the  property  aforesaid,  with  the 
debts  of  Brooks  and  Brigham,  to  the  same  extent  in  all 
respects,  that  Brooks  and  Brigham's  property  is  liable, 
by  law,  and  by  the  terms  of  said  agreement.  The  said 
agreement  further  provided,  that  the  said  William  A. 
Brigham  should  continue  personally  liable  for  the  said 
debts  of  Brooks  and  Brigham,  however  changed  they 
might  be,  or  renewed,  and  be  in  the  name  of  said 
Brooks,  alone,  and  all  his  property  bound  therefor,  and 
so  to  continue,  until  all  said  debts  were  paid,  no  mat- 
ter how  changed.  And  the  said  Brooks  and  Brigham, 
did,  by  said  agreement,  "charge  all  their  property" 
aforesaid,  with  the  debts  aforesaid,  as  then  existing,  and 
in  all  their  changes,  until  the  same  were  actually  extin- 
guished, in  their  then,  or  future,  form.  These  are  the 
chief,  and  the  only,  provisions  in  said  agreement  that  it 
is  now  necessary  to  notice.  This  agreement  was  admit- 
ted to  record  on  the  6th  day  of  January,  1855,  in  the 
clerk's  office  of  the  county  court  of  Kanawha  county. 

To  this  agreement  at  the  time  it  was  made,  there  could 
be  no  proper  or  legal  objection,  or  complaint.  Mrs. 
Brigham,  to  whom  the  annuity  of  $1500  was  to  be  paid, 
was  the  owner,  formerly,  of  a  large  part  of  said  salt  pro- 
perty, and  had  made  a  voluntary  donation  of  the  same 
by  grant,  unto  the  said  William  A.  Brigham,  her  son, 
and  to  the  said  Stuart  Robinson,  and  the  said  William 
C.  Brooks,  her  two  sons  in-law,  reserving  an  annuity  of 
71 
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jiiiirTenii.  $1^00;  a"<l  the  said  property  was  bound  for  the  same  in 
Hoiiinjjsworth  t^cir  hands,  and  its  payment  must  be  provided  for.  Tlie 
*^?;'^-  said  Robinson,  while  not  owing  any  of  the  debts  of  said 
Brooks.  Brigham  and  Brooks,  or  being  in  any  way  liable  for  the 
same,  while  voluntarily  subjecting  his  interest  in  said 
property  to  the  payment  of  the  same,  had  the  right  to  do 
so,  on  such  terms  as  he  may  have  deemed  just  and  rea- 
sonable. The  creditors  of  Brooks  and  Brigham,  whoso 
debts  were  intended  to  be  secured  and  paid  by  said  agree- 
ment, were  not  bound  to  accept  its  provisions,  but  were 
at  full  liberty  to  renounce  the  same,  and  to  sue  for  and 
recover  their  debts,  by  any  other  means,  subjecting  the 
interest  of  said  Brooks  and  Brigham  in  said  property,  or 
any  other,  to  the  payment  of  the  same.  Of  course  cred- 
itors of  said  Brooks  and  Brigham,  or  of  either  of  them^ 
whose  debts  were  not  then  in  existence,  can  not  complain 
of  said  agreement,  or  of  the  exercise  or  maintenance  of 
any  rights  or  benefits  on  the  part  of  the  defendants,  to 
which  they  or  either  of  them  are  legally  or  equitably  en- 
titled. 

While  the  aforesaid  property  was  in  this  condition, 
HolHngsworth  &  Co.  and  the  other  parties  united  with 
them,  as  plaintiffs,  having  subsequently  obtained  judg- 
ments against  the  said  William  C.  Brooks,  filed  their  bill 
in  the  circuit  court  of  Kanawha  county,  in  April,  I808, 
setting  up  the  fact  of  said  judgments,  and  the  making  of 
said  agreement  by  the  defendants  aforesaid,  and  praying 
that  said  pro(>erty,  consisting  of  lands  and  negroes,  so 
conveyed  to  said  Brooks,  be  sold  for  the  payment  of  their 
debts,  and  particularly  of  the  debts  of  the  plaintiffs. 
They  do  not  directly  allege,  however,  that  they  are  cred- 
itors of  Brooks  and  Brigham,  or  that  their  debts  were  of 
the  class  or  number  specified  in  said  agreement,  or  which 
it  was  designed  to  secure. 

Answers  to  said  bill  were  filed  by  Mrs.  Brigham,  Rob- 
inson and  Brooks,  the  said  William  A.  Brigham  having 
departed  this  life,  and  his  interest  in  said  property  hav- 
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ing  descended  to  his  mother,  the  said  Mrs.  Brigham  and  junlf  Tonu. 
his  two  sisters,  the  wives  of  said  Robinson  and  Brooks,  nouinjisworth 
his  heirs  at  law.     It  is  not  material  to  the  present  con-       '\?^* 
troversy  to  notice  these  answers,  or  the  allegations  in  the      ^"»*^«- 
bill  to  which  they  particnlarly  refer. 

A  large  number  of  other  parties,  who  subsequent  to 
the  making  of  said  agreementbecame  judgment  creditors 
of  the  said  William  C.  Brooks,  filed  their  petitions  to  be 
made  plaintiffs  with  the  parties  in  the  original  bill,  and 
that  they  may  be  permitted  to  share  in  the  application  of 
any  funds  or  moneys,  which  may  arise  from  any  disposi- 
tion which  may  be  made  of  said  property  by  renting  or 
otherwise ;  but  none  of  them  alleging  that  they  were 
creditors  of  Brooks  and  Brigham,  or  that  their  debts 
Ave  re  of  the  class  or  number  specified  in  said  agreement, 
and  whose  payment  it  was  designed  to  secure ;  while  the 
petition  of  some  of  said  parties  represents  the  suit  of 
Hollingsworth  &  Co.,  as  "a  general  creditors'  suit."  The 
petition  of  some  of  said  parties,  which  was  filed  at  the 
November  term,  1869,  also  resisted  the  public  renting  of 
said  property  at  that  time,  alleging,  as  they  believed,  that 
it  would  be  very  injurious  to  the  rights  of  all  the  credi- 
tors of  said  Brooks  to  rent  said  property  in  the  mode 
above  indicated,  at  that  time. 

In  November,  1859,  when  the  five  years  limited  in 
said  agreement  was  drawing  to  a  close,  the  said  William 
C.  Brooks  surrendered  said  pro|>erty  therein  specified 
to  the  control  of  the  court,  so  that  it  might  be  rented  out, 
cither  until  the  rents  may  discharge  the  debts  or  all 
things  are  prepared  for  a  sale,  if  any  sale  be  found  nec- 
essary thereafter. 

At  the  November  term  of  the  court,  1859,  an  order 
was  made,  so  far  as  it  appears,  without  opposition  from 
any  quarter,  directing  the  sheriff  to  rent  said  property 
for  the  year  1860;  and  by  consent  of  the  parties,  the  court 
subsequently  continued,  by  its  officers  or  agents,  to  rent 
the  property  up  to  the  1st  of  January,  1870.  The  rents 
and  profits  realized  up  to  this  time  were  not   sufficient, 
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jut!e  Tor  .1    ^^^^^  P^yi"K  oxpeiises,  and  the  annual  sums  first  directed 
H(.iiir  '.Mcnt'i^^  be  paid  by  said  agreement  to  leave  any  balance  ap- 


Brc'ok.s, 


plicablc  to  any  other  j>erson  or  claims. 

In  the  fall  of  1869,  it  was  proposed  that  said  property 
be  rented,  at  public  auction,  to  the  highest  bidder,  for  the 
year  1870;  but  this  proposal  was  resisted  by  the  defend- 
ants. An  order,  however,  was  made  by  the  court,  at  its 
November  term,  1869,  directing  the  property  to  be  rented 
by  commissioners  appointed  for  that  purpose,  for  one 
year  from  the  31st  day  of  December,  1869 ;  this  was  ac- 
cordingly done,  and  the  sum  of  $20,250  was  obtained  as 
rent  therefor,  and  notes  and  other  securities  were  taken 
for  the  above  amount. 

By  order  of  the  court,  made  on  the  8th  day  November, 
1870,  the  said  commissioners  were  again  directed  to  rent 
said  property  for  one  year  from  the  1st  day  of  January, 
1871 ;  but  before  this  order  was  executed,  the  defendant 
Brooks  filed  his  notice  for  an  appeal  therefrom  ;  and  an 
appeal  was  accordingly  taken  from  said  order  or  decree 
to  the  Supreme  Court  of  Appeals.  At  a  term  of  the  Su- 
preme Court  of  Appeals,  held  in  August,  1872,  the  said 
order  of  the  circuit  court  for  renting  said  property,  made  on 
the  8th  day  of  November,  1870,  was  held  to  be  erroneous, 
and  the  san>e  was  annulled  and  revei*sed.  Upon  this  de- 
cision being  made,  the  said  William  C.  Brooks  and 
Lavinia,  his  wife,  Stuart  Robinson,  and  Mar}^  E.,  his 
wife,  Alethia  Brigham,  and  Walter  B.  Brooks,  claiming 
to  be  the  owners  of  said  property,  filed  their  petition  in  the 
circuit  court  praying  that  the  amount  of  rents  received 
from  said  property  for  the  year  1870,  and  then  in  the 
the  possession  or  under  the  control  of  the  court,  or  the 
notes  or  bonds,  or  other  securities  representing  the  same, 
be  paid  or  handed  over  to  them,  the  said  petitioners 
claiming  that  the  renting  of  .said  property  for  said  year 
was  without  authority  of  law,  and  that  they  were  legally 
entitled  to  the  rents  and  profits  which  had  accrued  from 
said  renting  in  accordance  with  the  principles  settled  by 
the  Supreme  Court  of  Appeals.     This  prayer  of  the  peti- 
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tioners  was  granted,  and  an  order  was  made  by  the  cir-  J^^neTc^m. 
euit  court,  on  the  9th  day  of  November,   1872,  directing  jj^ju^;^;^^^  — 
that  the  rents,  or  bonds  taken  for  the  same,  for  the  year       %^- 
1870,  be  paid  or  delivered  to  the  petitioners,  and  that  the      ^">ok», 
annuity  due  to  Mrs.  Brigham,  for  that  year,  be  paid  out  of 
the  same.     And  now  from  this  order,  so  made  on  the  9th 
day  of  November,  1872,  by  the  circuit  court,  an  appeal 
has  been  taken  to  this  Court  by  the  personal  representa- 
tives of  three  of  the   deceased    plaintiiFs  in    this   cause. 
Whether  there  is  error  in  said  order  of  the  9th  of  Novem- 
ber, 1872,  is  now  the  question   presented  for  our  deter- 
mination.    There  is  no  testimony  in  the  record  taken  by 
any  of  the  parties. 

With  this  history  of  the  case,  or  so  much  thereof,  as 
we  have  deemed  it  material  to  recite,  we  observe  in  the 
first  place,  that  there  has  been  no  express  adjudication  by 
the  circuit  court,  of  the  rights  of  the  parties,  either 
plaintiffs  or  defendants,  under  said  agreement  so  made 
by  Robinson,  Brooks  and  Brigham,  on  the  5th  day  of 
January,  1855;  nor  has  there  been  any  express  judicial 
construction  of  the  same,  notwithstanding  the  incidental 
use  of  such  terms  as  "trust  property,''  "trust  debts,"  &c., 
in  the  pleadings  of  the  parties,  and  in  the  orders  and 
decrees  of  the  court,  when  the  use  of  such  terms  was  ob- 
viously not  designed  to  settle,  in  any  way,  the  true 
meaning  of  said  agreement.  Neither  has  there  been 
any  expre&s  adjudication  by  said  court,  of  the  nature 
and  extent  of  relief  to  which  the  plaintiffs  and  petition- 
ing creditors  in  this  cause  are  entitled,  as  against  the 
property  specified  in  said  agreement.  It  may,  however, 
be  fairly  implied  from  the  order  of  said  court,  directing 
the  renting  of  the  property  for  the  year  1870,  against 
the  consent  of  the  defendants,  that  the  court  did  regard 
these  plaintiffs  and  petitioning  creditors  as  being  inter- 
ested in  the  rents  and  profits  thereof  at  that  time. 

We  observe  in  the  second  place,  that  the  above  mat- 
ters or  questions  have  been  in  no  way  settled  by  the  Su- 
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jwnl^renu.  premc  Court  of  Appeals,  except  so  far  as  they  are  fairly 
Hoiiinwworth  embraced  within  the  operation    of  its   late  decision,  to 
*^-       which  reference  has  been  made. 

Brooks. 

We  observe  in  the  third  place,  that  said  decision  is  in 
no  way  subject  to  review,  in  any  further  decision  to  be 
made  in  this  cause,  but  is  permanent  and  irreversible, 
settling  the  rights  of  the  parties  upon  all  questions 
properly  coming  within  its  purview  or  effect,  and  all 
legitimate  consequences  flowing  therefrom. 

We  now  proceed  to  notice  the  opinion  of  the  Supreme 
Court  of  Appeals  and  its  bearing  upon  the  decision  now 
to  be  made.  The  Court  say,  that  "it  is  of  opinion  that 
the  circuit  court  had  no  right  to  make  a  decree  to  rent 
the  land  of  the  defendants  without  their  consent,  not 
having  first  determined  by  its  decree,  that  there  was  a 
lien  or  liability  upon  the  said  land,  or  the  rents  and  pro- 
fits thereof,  for  the  payment  of  some  debt  or  liability.'* 

Now  liens  or  liabilities  upon  real  estate,  or  the  rents 
and  profits  thereof,  may  be  created  either  by  the  acts  of 
the  parties,  as  by  their  agreement<5,  deeds  or  other  in- 
struments in  writing ;  or  they  may  result  from  operation 
of  law,  as  by  the  judgments  or  decrees  of  courts.  It  i?^ 
manifest  that  the  Supreme  Court  of  Appeals  has  not  de- 
cided, whether  the  agreement  of  the  defendants,  filed  as 
exhibit  D.,  with  the  plaintiff's'  bill,  does  or  does  not 
create  a  trust,  or  whether  the  judgments  of  the  plaintiffs 
and  petitioning  creditors,  do  or  do  not  bind  the  real 
estate  of  the  defendants,  or  its  rents  or  profits ;  nor  to 
what  measure  of  relief  the  plaintiffs  are  entitled,  or  how- 
it  is  to  be  obtained,  so  far  as  the  estate  mentioned  in  ex- 
hibit D.  is  concerned.  Moreover,  it  has  not  decided, 
whether  the  bill  of  the  plaintiffs  is  filed  by  them  as 
creditors  at  large,  seeking  the  enforcement  of  specific 
judgments  obtained  by  them  respectively,  or  is  filed  by 
them  to  enforce  the  execution  of  a  specific  trust,  created 
by  the  act  of  the  defendants  by  virtue  of  said  agreement 
D.     These  are  questions  which  the  opinion  of  the  Court 
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has  not  touched  or  decided  ;  it  has  merely  Haid  that  the  jnne'^xcrm. 
circuit  court  has  pot  declared,  or  determined   by  its  de-~jj7,jj,„g^^j,j.,^ 
cree,  that  there  was  a  lien  or  liability  upon  the  said  land,       *,^;" 
or  the  rents  and  profits  thereof,  for  the  payment  of  some      '^'•''*''^''- 
debt  or  liability,  no  matter  how  said  debt  or  liability  was 
created  or  originated,  if  existing  at  all ;  and  in  the  ab- 
sence of  any    such  decree,  that   the  circuit  court  had  no 
right  to  make  a  decree  to  rent    the  land  of  the  defend- 
ants, without  their  consent. 

Upon  any  of  tl>e  questions  above  stated,  and  remain- 
ing undecided,  it  is  not  now  the  province  or  duty  of  this 
Court  to  intimate  any  opinion. 

On  the  other  hand,  the  Supreme  Court  of  Appeals 
lias  decided  but  one  single  question,  to-wit :  that  until 
the  circuit  court  has  first  ascertained  or  determined  by 
its  decree,  that  there  is  a  lien  or  liability  upon  the  land 
of  the  defendants,  or  upon  its  rents  and  profits,  for  the 
payment  of  some  debt  or  liability-,  the  court  had  no 
right  to  rent  their  land  without  their  consent ;  and 
hence  the  order  to  that  effect  made  on  the  8th  day  of 
November,  1870,  was  reversed  and  annulled.  It  neces- 
sarily follows,  as  an  inevitable  consequence,  that  the 
order  of  the  court,  directing  the  property  or  land  of  the 
defendants  to  be  rented  without  their  consent,  for  the 
year  1870,  and  which  order  was  made  on  the  20th  day  of 
November,  1869,  was  also  erroneous — the  circuit  court  at 
that  time  not  having  determined  that  there  was  any  lien 
or  liability  upon  the  land  of  said  defendants,  or  upon  its 
rents  or  profits.  Said  order  illegally  and  wrongfully,  in 
the  judgment  of  the  Supreme  Court  of  Appeals,  deprived 
the  defendants  of  the  possession  of  their  property  for 
that  year ;  and  consequently  of  its  use,  or  its  rents  and 
profits,  to  which  said  defendants  were  lawfully  entitled, 
(Until  said  court  had  determined  by  its  decree  that  there 
was  a  proper  lien  existing  upon  said  land,  or  its  rents 
and  profits,  for  the  payment  of  some  debt  or  liability. 

The  decree  of  the  circuit  court  made  on  the  9th  day 
of  November,    1872,  simply    restore<l  to    the  petitionei*s 


Digitized  by 


Google 


.V  I  O. 
Y. 


^<JH  SUrKEME  COURT  OF  APPEAI.S 

Juiii^ll'im.   therein  named,  and  who  were   entitled  to  the  possession 
Tioiii^gswoith  ^*^  t^^  property  during  the  year  1870,  the  rents  and  pro- 
fits of  which  they  had  been  illegally  deprived,  by  the 
])revious  order  of  the  court,  and  to  which    they  were 
consequently  entitled. 

It  has  been  said   that  the  order  renting  the  property 
for  the   year  1870,  was  never  appealed  from,  and  was 
never  set  aside,  either  by  the  Supreme  Court  of  Appeals 
or  by  the  circuit  court,  and  is  therefore  in  full  force.     It 
may  be   safe  to  say,  however,  that  all   orders  in  said 
cause,  determined  by  the  effect  of  that  decision*  of  the  Su- 
preme Court   of  Appeals   to  be  erroneous,  are  virtually 
reversed  and  annulled,  when  coming  in  conflict  with  the 
rights  of  any  of  the  parties,  as  thereby  ascertained.     The 
decree  restoring  the  rents  made  in  November,  1872,  was 
founded  upon  the  petition  of  the  parties   therein  named, 
filed  in  open  court,  and  in  this  case,  to-wit :  the  case  of 
Hollingsworth  ct  O).,  and  others    v.  William  C.  Brooks 
and  others,  and  where  the  parties  were  all  present  either 
by  person  or  counsel ;  no  new  process  or  summons  di- 
rected to  them  would  seem  to  have  been  necessary.    But 
even  if  there  was  irregularity  in  the  order  at  the  time,  or 
under  the  circumstances    in  which  it  was  made,  still  the 
order  does  not  prejudice  the  rights  or  interests  of  the 
appellants,  they  having  no  interest  in  the  subject  matter 
thereof,  it   having  been    previously   ascertained   by   the 
liighest  authority,  that  the  rents  and  profits  belonged  to 
the  petitioners.     In  order  to  sustain  an  appeal,  the  party 
must   show  that   he  has  sustained  a   wrong,  or  been  ag- 
grieved by    the  judgment   or  decree   of  the   court,  from 
which  the  appeal  has  been  taken. 

Under  these  views  of  the  ease,  the  decree  of  the  cir- 
cuit court,  made  on  the  9th  day  of  November,  1872,  is 
affirmed  w^ith  costs,  and  damages  according  to  law,  and 
this  cause  is  remanded  to  the  circuit  court  of  Kanawha 
county,  to  be  proceeded  in  according  to  the  principles 
governing  courts  of  equity. 

The  other  Judges  concurred. 

Decree  Affirmed. 
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WHEFXING. 


Leftwich  v.  Neal.  , 

Li  ^ 

49   389 
JiiIvlS,  1874.  I  49   392 


amined  separate  and  apart  from  her  huf^band,  and  having  a- 
Avriting  fully  explained  to  her,  declared  the  same  to  be  her  act, 
and  that  she  did  not  wish  to  retract  it,  is  fatally  defective — the 
words,  *'that  she  had  willingly  executed  the  same,"  or  words  of 
equivalent  import,  having  been  omitted. 

The  defective    acknowledgment  of  such  deed  cannot  be   aided  ur 
cured,  by  parol  testimony.  * 


June  Term. 


*The  following  is  so  much  of  section  four  of  chapter  seventy-thrte 
of  the  Code  of  West  Virginia  referred  to  in  the  opinion  of  the  Court 
u>  it  is  deemed  m;cessary  to  here  insert. 

'•4.  When  a  husband  and  his  wife  have  signed  a  writing  purport- 
ing to  convey  real  estate,  she  may  ai>pear  before  a  Kecordor  author- 
ized to  admit  such  writing  to  record,  in  his  office;  and  if,  on  being 
••xamined  privily  and  a})art  from  her  husband  by  such  Recorder,  and 
having  such  writing  fully  explained  to  her,  she  acknowledge  the 
same  to  be  her  act,  and  declare  that  she  had  willingly  executed  the 
>ame,  and  does  not  wish  to  retract  it,  such  privy  examination, 
acknowledgment,  and  declaration  shall  then  be  recorded  by  such 
Recorder  in  his  office  :  or  she  may  appear  before  a  justice,  notary 
public,  recorder,  prothonotary,  or  clerk  of  any  court,  within  the 
I'nited  States,  or  a  commissionor  appointed  within  the  same  by  the 
governor  of  this  st/\te,  and  such  justice,  notary  public,  recorder,  pro- 
thonotary, clerk,  or  commissioner,  may  so  examine  her;  and  if,  after 
>uch  explanation,  she  make  such  acknowledgment  and  declaration, 
>hall  certify  the  same  on  or  annexed  to  the  said  writing,  to  the  fol- 
lowing effect,  to-wit: 

-State  (or  territory  or  district)  of ,  county  of ,  to-wit : 

"1, ,  a  commissioner  appointed   by  the  governor  of  the 

Slate  of  West  Virginia,  for  the  said  state  (or  territory  or  district)  or 

;  [or,  I, ,   a  justice  for  the  county  aforesaid,  and 

township  of ;  or,  I, ,  Recorder  of  the  said  county; 

<»r,  I, ,   a   notary  public  for    the    county  aforesaid  ;  or.  I, 

.  prothonotary  (or  clerk)  of  the court  of  said  county], 

do  certify  that ,  the  wife  of ,  whote  names  arc- 
signed  to  the  writing  above  (or  hereto  annexedj,  bearing  date  on  the 

day  of ,  personally  appeared   bef<)re  me,  in  the  county 
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june^Tenn.       Appeal  froiii,  and  hupet'sedeas  to,  a  decree  of  the  cir- 

Leftwich     cuit  court  of  Wood  county,  rendered  on  the  26th  day  of 

nIei.       March,   1873,  in  a  suit  therein   pending,  wherein    Lois 

A.  Leftwich  was  complainant  and  James   A.  Leftwich, 

husband  of  said  Lois,  George  B.  Neal,  trustee  in  a  deed 

of  trust  purporting  to  have  been  executed  by  said  James 

A.  and  Lois  Leftwich,  to  secure  Daniel  R.  Neal,  in  a  cer- 
tain sum  therein  named,  and  said  Daniel  R.  Neal,  were 
respondents.  The  appeal  was  taken  by  the  complain- 
ant below. 

The  decision  of  the  case,  here,  turned  upon  the  validity 
of  the  acknowledgment  of  said  deed,  by  said  Lois,  and 
as  to  admissibility  of  parol  evidence  to  cure  a  defective 
acknowledgement  of  the  same.  So  much  of  the  record, 
and  so  many  of  the  material  facts,  including  the  acknow- 
ledgement aforesaid,  as  are  necessar)'  to  be  stated,  will 
be  found  in  the  opinion  of  the  Court. 

The  Hon.  James  M.  Jackson,  judge  of  said  circuit 
court,  presided  at  the  hearing  below. 

^  ^ott  &  Cole,  for  the  appellant. 

John  A,  Hvtchinmn,  Jr,,  for  the  appellees. 

Paull,  Judge: 

On  the  26th  day  of  March,  1872,  the  plaintiiBF  filed 
her  bill  in  the  clerk's  office  of  the  circuit  court  of 
Wood  county,  praying  an  injunction  to  restrain  Georgt* 

B.  Neal,  the  trustee  named  in  a  deed  of  trlist  purporting 
to  have  been  executed  by  the  plaintiff  and  her  husband, 
James  A.  Leftwich,  from  selling  the  property  therein 
conveyed,  to  secure  the  payment  of  a  single  bill,  made 
by  the   said  James  A.  leftwich,  and  payable  to  Daniel 

aforesaid  (or,  if  it  be  a  commissioner,  in  the  state,  territory,  or  di.-^ 
trict  aforesaid  (or,  if  it  be  justice,  in  the  township  aforesaid),  and 
being    examined    by  me  privily  and  apart  from  her  husband,  and 

having  the  said  writing  fully  explained  to  her,  she,  the  said  

,  acknowledged  the  said  writing  to  be  her  act,  and  declared  that 

she  had  willingly  executed  the  same,  and  does  not  wish  to  retract  it. 
*<iiven  under  niv  hand,  this dav  of ." 
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11.  Neal  of  the  city  of  Parkersburg.  This  deed  of  trust  june^trm. 
is  dated  the  6th  day  of  March,  1865,  and  the  property  J^^^^^ 
thereby  conveyed  is  a  lot  of  ground,  with  its  appurte-  jjwi. 
nances,  situated  in  the  city  of  Parkersburg.  The  bill 
alleges  that  the  plaintiff  was  the  owner  of  the  lot  of 
ground  in  her  own  right,  before  her  marriage,  and  this 
allegation  is  admitted  in  the  ans^ver  of  defendant  Daniel 
R.  Neal.  The  bill  further  alleges  that  said  deed  of  trust 
was  executed  by  her  husband,  James  A.  Leftwich,  but 
denies  that  the  plaintiflF  executed,  or  acknowledged  said 
deed.  To  said  deed  is  affixed  the  following  certificate, 
to-wit :  "West  Virginia,  Recorder's  Office,  Wood 
county,  March  6,  1865.  I,  George  K.  l^eonard.  Record- 
er for  Wood  county,  hereby  certify  that  James  Leftwich, 
whose  name  is  signed  to  the  foregoing  writing,  bearing 
date  from  March  6.  1865,  acknowledged  the  same  before 
me  in  my  office.  And  Lois  Leftwich,  wife  of  James 
Leftwich,  whose  names  are  signed  to  said  writing,  being 
examined  by  me  separate  and  apart  from  her  husband, 
and  having  said  writing  fully  explained  to  her,  she  de- 
clared the  same  to  be  her  act,  and  did  not  wish,  to 
retract  it.'' 

Copies  of  numerous  letters  of  the  plaintiflF,  and  also 
the  depositions  of  witnesses,  are  found  in  the  record, 
tending  to  show  acknowledgments  on  the  part  of  the 
plaintiff  of  the  binding  character  or  efficacy  of  said 
deed,  upon  herself.  We  have  stated  all  of  the  pleadings 
and  history  of  this  case,  that  appears  to  be  necessary  to 
a  proper  determination  of  the  questions  arising  upon  the 
record. 

Upon  the  26th  day  of  March,  1873,  the  case  coming 
on  to  be  heard  upon  the  pleadings,  exhibits  and  evidence, 
the  injunction  theretofore  awarded  in  said  caase,  enjoining 
a  sale  of  the  property  by  the  trustee,  was  dissolved  until 
the  further  order  of  the  court ;  and  from  this  decree  of 
dissolution,  an  appeal  is  taken  to  this  Court. 
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1871.  The  first  question  presented  for  consideration  is  the 

LcfTwich  """^"fficieney  of  the  certificate  appended  to  this  deed  of  trust, 
N^i.  to  give  it  force  and  effect  as  the  valid  deed  of  the  plaintiff. 
At  the  time  of  the  execution  and  acknowledgement  of 
this  deed  the  provisions  of  the  statute  in  relation  to  the 
deeds  of  married  women,  are  the  same  as  now  found  in 
our  Code  of  1869.    • 

The  fourth  and  fifth  sections  of  chapter  seventy-three, 
prescribe  the  requisites  to  give  validity  to  such  deeds, 
and  a  substantial  compliance  with  these  provisions,  is  es- 
sential to  enable  a  married  woman  to  convey  her  inter- 
est in  real  estate,  she  having  no  power  to  make  such  con- 
veyance at  common  law. 

The  feme  covert  is  to  appear  before  an  officer  authorized 
by  said  fourth  section  for  the  pur|>ose,  and  who  shall 
ceii;ify  that  she  was  examined  privily  and  apart  from  her 
husband,  and  having  the  writing  fully  explained  to  her, 
that  she  acknowledged  the  same  to  be  her  act,  and  de- 
clared that  she  had  willingly  executed  the  same,  and  does 
not  wish  to  retract  it.  Section  five  provides  when  the 
privy  examination,  acknowledgment  and  declaration  of 
a  married  woman  shall  have  been  so  taken  and  recorded 
in  the  Recorder's  office,  or  when  the  same  shall  have  been 
so  taken  and  certified  as  aforesaid,  and  the  writing  to 
which  such  certificate  is  annexed,  or  on  which  it  is,  shall 
have  been  delivered  to  the  proper  Recorder  and  admit- 
ted to  record,  as  to  the  husband  as  well  as  to  the  wife, 
such  writing  shall  operate  to  convey  from  the  wife  her 
right  of  dower,  or  any  interest  she  may  have  in  real  es- 
tate. It  has  been  repeatedly  held,  by  decisions  in  Vir- 
ginia and  Kentucky,  and  other  states,  that  the  foregoing 
certificate  required  by  the  statute,  must  be  substantially, 
though  not  literally,  complied  with  ;  that  if  the  same 
words  used  in  the  statute  are  not  employed,  that  there 
shall  be  words  of  equivalent  import,  and  that  no  re- 
quirement of  the  statute  shall  be  omitted.  Though  the 
form  of  the  certificate  is  given,  if  it  is  to  the  same  effect, 
though  not  in  the  same  words,  it  is  sufficient.     But  the 
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certificate  must  show  that  everything  was  done  which  is 
required  by  the  law  to  J^e  done.  Hairston  r.  Randolphs^  l^IcIi 
12  Leigh,  445.  Judge  Allen,  in  delivering  the  opinion  j;^, 
of  the  court,  says :  "The  statute  points  out  a  mode  by 
which  a  valid  conveyance  may  be  made  ;  it  is  an  inno- 
vation on  the  common  law,  and  its  terms  must  be  sub- 
stantially complied  with.  By  it  the  certificate  must,  in 
some  form,  show,  not  only  that  she  acknowledged  the 
conveyance,  but  that  she  willingly  signed,  sealed  and  de- 
livered the  same,  and  wished  not  to  retract  it,  and  that 
it  was  explained  to  her.  The  explanation  is  to  be  made 
that  she  may  have  knowledge  of  the  contents ;  but  if 
the  acknowledgment  implies  consent,  and  consent  im- 
plies knowledge,  then  the  simple  acknowledgment  would 
have  been  sufficient,  and  the  other  requirements  would 
have  been  superogatory."  Again,  "there  is  good  rea- 
son for  requiring  a  substantial  compliance  with  all  the 
requisitions  of  the  statute."  These  declarations  of  the 
court  in  that  case  indicate  that  a  compliance  with  one 
requirement  of  tLe  statute,  by  no  means  implies  a  com- 
pliance with  another.  In  this  case  of  Hairston  v.  Ran- 
dolphSy  it  was  held,  that  the  certificate  was  defective  in 
not  showing  that  the  deed  was  explained  to  the  wife,  or 
that  she  was  in  any  way  apprised  of  its  contents  and 
purpose,  and,  therefore,  the  rights  of  the  wife  did  not 
pass  by  the  deed.  In  the  case  of  Todd  v.  Baylor,  4  Leigh, 
498,  judge  Tucker  said,  "Though  we  do  not  require  the 
certificate  to  be  in  the  express  language  of  the  law, 
neither  do  we  dispense  with  any  part  of  the  law.  We 
only  consider  the  language,  and,  as  if  it  was  the  very 
language  of  the  law."  In  the  later  case  of  Grove  v. 
Zumbro,  14  Gratt.,  501,  the  certificate  wholly  omitted 
any  declaration  of  the  wife  that  she  tcished  not  to  retract 
what  she  had  done,  and  the  omission  was  held  to  be  ma- 
terial, and  the  certificate  fatally  defective.  Judge  Mon- 
cure  says,  "Her  wish  to  retract  what  she  had  done  is 
perfectly  consistent  with  everything  contained  in  the 
certificate.     The  law  expressly  required  this  declaration 
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junf  Term.  ^^  ^®  made  and  entered  of  record,  and  the  requisition  is 

j^f^^.^^     very  material."      In   the   older   Virginia  cases,  when  a 

^^       literal  compliance  with  the  statute  was  not  insisted  on, 

the  court  still   held   that   there   had   been  a  substantial 

compliance  with  every  requirement. 

In  the  certificate  now  under  consideration,  the  decla- 
ration of  the  wife  that  she  had  willingly  executed  the 
deed,  is  entirely  omitted,  but  it  does  contain  the  words, 
"that  she  did  not  wish  to  retract  it."  The  certificate  re- 
cites that  she  declared  the  same  to  be  her  act,  and  this  is 
required  by  the  statute  ;  but  this  by  no  means  implies  a 
compliance  with  the  additional  requirement  of  the  sta- 
tute immediately  following,  to-wit :  "and  declared  that 
she  had  willingly  executed  the  same,  and  does  not  wi??h 
to  retract  it."  If  authority  is  needed  on  this  proposi- 
tion, it  is  found  in  Blackburn^s  Heirs  v.  Pennington^  8  B., 
Mon.  (Ky.)  217.  There  the  certificate  showed  that  the 
grantors,  including  the  wife,  acknowledged  the  deed  to 
be  their  act,  and  that  she  was  privily  examined.  But  the 
court  held  that  this  certificate  must  'show  that  her  ac- 
knowledgement was  voluntary,  and  that  it  could  not  be 
inferred  from  the  fact  of  her  privy  examination ;  in 
other  words,  a  certificate  merely,  that  a  deed  was  acknow- 
ledged to  be  her  act,  did  not  prove  or  show  that  it  wa<  a 
voluntary  acknowledgment.  And  if,  under  our  statute 
the  fact  that  a  certificate  showing  that  a  feme  acknowl- 
edged a  deed  to  be  her  act,  does  not  imply  a  compliance 
with  the  further  requirement  of  the  statute  that  she 
willingly  executed  the  same ;  that  these  are  in  fac 
equivalent  expressions ;  no  more,  we  think,  does  the  fact 
that  the  words,  that  she  did  not  wish  to  retract  it,  found 
in  the  certificate,  prove  or  show,  that  she  willingly  exe- 
cuted the  deed.  We  do  not  think  that  it  can  be  neces- 
sarily inferred  because  a  feme  acknowledges  that  she  does 
not  wish  to  retract  what  she  has  done,  that,  therefore,  she 
willingly  executed  the  deed.  The  execution  might  have 
been  at  one  period  and  under  duress  or  coercion,  while 
the  acknowledgement  that  she  did  not  wish  to  retract  it, 
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is  made  at  a  subsequent  time,  and  under  different  influ- 
ences.    It  can  not  be  said,  at  least,  that  this  is  impossi-" 
ble.     But  here   is   the  express  provision  of  the   statute 
requiring  her  declaration  that  she  willingly  executed  the 
deed  and  does  not   wish  to  retract  it  to  be  certified  and 
recorded.     The  two  phrases  are  connected  by  the  copu- 
lative conjunction  and,  not  by  the  disjunctive  conjunc- 
tion or ;  in    the  latter   case  they  might  have   been  con- 
strued as  equivalent  expressions,  and  the  presence  of  the 
last  might  be   construed  as  dispensing  with  that  of  the 
former.     But  the  Legislature  has  expressly  inserted  them 
both,  and  both,  or  an  equivalent  for  both,  must  be  em- 
braced in  a  certificate,  to  make  the  deed  operative.     This 
we  think  is  essential,   in  order  that  we  may    not,  in  the 
language  of  judge  Tucker,  "dispense  with  any  part  of 
the  law,"  and  in  the  language  of  judge   Allen,  "there  is 
good  reason  for  requiring  a  substantial  compliance  with 
all   the    requisites  of    the    statute."      The    Legislature 
does  not  seem  to  have  regarded  these  phrases  as  being  of 
the  same  import,  and  the  rules  of  interpretation  require 
that  the  courts  shall  give  effect  to  every  part  of  the  act. 
It  has  been  contended  that  the  case  of  Gill  and  Simpson 
V.  Fauntleroy's  Heirs,  8   B.,  Mon.    (Ky.,)   177    author- 
izes a  different  effect  or  construction  to  the  language  used 
in  this  certificate,  and  decides  that  the  phrase,  "and  does 
not  wish  to  retract  it,"  is   equivalent   to  the   language, 
"that  she  willingly  executed  the  same."  We  observe,  that 
we  have  not  seen   the  Kentucky  statute,   but  we  infer 
from  the  language  of  the  courts,   in  the  cases  we  have 
examined,  that  their  statute  does  not  contain  the  provis- 
ion in  the  same  form  as  ours,  requiring  the  certificate  of 
two  independent  facts  connected  together.     Moreover, 
the  certificate  in  this  ca*se  ot   Gill  &  Simpson  v.  Fauntk- 
roy^s  Heirs,  states  other   matters  not  embraced    in  ours, 
and  the  judgment  of  the  court  is  founded,  seemingly, 
upon  them  all.     The  court  say :  "the   declaration  that 
she  did  not  wish  to  retract,  is  equivalent  to  a  declaration 
that  she  wished  the  deed  to  stand  as  her  deed  ;  and  she 
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further  evinces  this  desire  by  a^ain  acknowledging  it, 
and  consenting  that  it  might  be  recorded.  It  seems  to 
us  that  this  shouhl  be  regarded  as  tantamount  to  a  dec- 
laration that  she  fully  acknowledged  the  deed."  We  do 
not  think  this  case,  upon  a  careful  examination,  justifiej^ 
the  full  eifect  which  has  been  claimed  for  it,  and  can  not, 
we  think,  be  allowed  to  override  an  express  requirement 
of  our  statute.  Upon  the  whole  we  think  the  certificate 
is  fatally  defective,  in  the  particular  to  which  reference 
has  been  made. 

The  privy  examination,  acknowledgment  and  decla- 
ration of  the /erne  must  not  only  be  certified,  but  duly 
recorded  to  make  the  deed  operative.  The  sufficiency  of 
the  certificate  can  only  be  determined  by  an  inspection 
of  the  record,  and  if  the  record  does  not  disclose  the 
fact  that  the  requirements  of  the  statute  have  been  sub- 
stantially complied  with,  the  deed,  as  to  the  fane,  is  void. 
It  has  been  claimed  here  that  the  letters  of  the  plaintiff 
and  other  evidence  found  in  the  record  tending  to  show 
that  the  plaintiff  admitted  the  validity  of  the  deed, 
should  be  considered  by  the  court  in  this  case.  We  think 
the  testimony  wholly  inadmissible  for  the  purpose.  In 
the  case  of  Elliott  v.  Peirsol,  1  Peters  (Sup.  Ct.  U.  S.)  328, 
it  was  expressly  held  that  the  privy  examination  and 
acknowledgment  of  a  deed  of /erne  covert,  so  as  to  pass  or 
convey  her  estate,  could  not  be  legally  proved  by  parol 
testimony.  "What  the  law  requires  to  be  done  and  ap- 
pear of  record,  says  the  court,  can  only  be  done  and 
made  to  appear  by  the  record  itself,  or  an  exemplification 
of  the  record."  To  the  same  effect  is  the  case  of  Banieft 
V.  Shackle  ford,  6  J.  J.  Marsh.  (Ky.)  532.  In  that  ca^e 
the  grantee  in  a  deed  filed  a  bill  against  a  widow,  who 
when  a  feme  covert  had  executed  and  acknowledged  a 
deed,  to  which  there  was  a  certificate  affixed,  but  the  ac- 
knowledgment or  certificate  was  defective,  and  it  was 
sought  to  cure  the  difficulty  by  the  aid  of  parol  evidence. 
The  court  say :  "Parol  evidence  is  not  sufficient ;  it 
can  only  be  proved  by  the  record.     If  parol   evidence 
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should  be  admitted  to  establish  it,  then  an  acknowledge-  juifTerm. 
ment  by  afeme  covert  before  witnesses,  in  pais,  when  aided     jjen^ich 
by  the  character  would  be  as  good  as  an  acknowledg-        jj^, 
ment  before  the  officer  designated  by  law,  and  making 
up  a  record  thereof  in  the  manner  prescribed ;  and  thus 
the  guarded  provisions  of  our  statutes  might  be  substi- 
tuted by  a  new  branch  of  equity  jurisdiction."     See  also 
Premt  v.   Graves,  5  J.  J.  Marsh.  (Ky.)  114.     Upon  au- 
thority and  principle  parol  evidence  cannot  be  admitted, 
and  the  deed   of  the  plaintiff,  in    the  bill   mentioned^ 
must  be  held  and  declared  void  as  to  her. 

It  has  been  claimed  that  it  would  be  inequitable, 
under  the  evidence  contained  in  the  record,  to  give  the 
relief  to  the  plaintiff  claimed  in  her  bill.  But  we  ap- 
prehend that  unless  positive  fraud,  on  her  part,  in  the  pro- 
curement of  this  loan,  for  which  her  husband's  note  was 
given,  should  be  established,  as  entering  into  the  original 
transaction,  she  cannot  be  estopped  from  repudiating 
this  defectively  acknowledged  deed.  Bigelow  on  Estop- 
pel, pp.  488-9  and  90.  And  even  fraud  in  Massachus- 
etts has  been  held  insufficient  for  this  purpose.  See  10 
Cush.  276. 

The  decree  of  the  circuit  court  made  in  this  case  on 
the  26th  day  of  March,  187S,  is  reversed  and  annulled, 
with  costs  to  the  appellant,  and  this  Court  proceeding  to 
enter  such  decree  as  the  court  below  should  have  entered, 
doth  adjudge,  order  and  decree,  that  the  deed  mentioned 
and  described  in  the  bill  and  proceedings  be,  and  the 
same  is,  hereby  declared  null  and  void  as  to  the  plaintiff, 
and  that  the  trustee  therein  named  be  perpetually  en- 
joined and  restrained  from  selling  any  estate  or  interest 
in  the  lot  or  property  in  said  deed,  bill  and  proceedings 
mentioned  and  described. 

The  other  Judges  concurred. 

Decree  Reversed  and  Injunction  Perpetuated. 
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WHBBUNG, 

Lynch  v.  Hoffman. 

July  13,  1874. 

J  ^^TSarm  ^^  ^  ®^^*  ^^  equity  to  enforce  an  alleged  judgment  and  attachment 
lien,  alleged  to  have  been  acquired  in  a  proceeding  at  law  against 
lands  of  the  defendants  to  the  alleged  judgment  and  attachments,  the  de- 
fendants H,  R.  and  S.,  to  the  bill  and  the  said  judgment  and  attach- 
ment, are  proceeded  against  as  non-residents  of  the  State,  and  by 
publication.  The  alleged  judgment  is,  by  the  court,  by  its  decree, 
declared  to  be  a  lien  upon  the  lands  of  R.  and  S.,  and  the  lands  of  R. 
and  S.,  aie,  by  the  court,  decreed  lo  be  sold  to  pay  such  judgment . 
and  commissioners  appointed  by  the  court,  for  the  purpose,  sell  two 
trncls  of  land  of  R.,  to  the  plaintiffs,  and  make  report  of  the  sales  t4> 
court,  and  the  court  confirmed  the  sales  and  directed  deeds  to  be  made 
to  the  purchasers  for  the  lands;  and  also  deciced  the  disposition  of 
a  large  part  of  the  purchase  money,  for  the  benefit  of  the  plaintiff^. 
R.,  whose  lands  had  been  so  sold,  appeared  in  the  court  in  which  the 
decrees  were  rendered,  within  five  years  from  the  rendition  of  each 
of  the  decrees,  and  tendered  to  the  court  his  petition  for  a  rehearing  of 
the  proceedings  in  the  cause  without  accompanying  the  petition  with 
the  afiSdavit  prescribed  in  such  case  by  the  act  of  the  Legislature, 
passed  the  11th  day  of  February,  1865,  entitled  **An  act  to  amend 
and  re-enact  sections  twenty-three,  twenty-seven  and  twenty-eight  of 
chapter  one  hundred  and  fifty-one  and  section  thirteen  of  chapter 
one  hundred  and  seventy  of  the  Code  of  Virginia,"  which  afildavit,  r» 
prescribed,  is  commonly  known  and  called  "The  Suitor's  Test  Oath." 
The  court  rejected  said  petition,  and  refused  to  allow  it  to  be  filed. — 
Held: 

1.  That  it  was  error  in  the  circuit  court  to  reject  and  refuse  said 
petition  on  the  ground  that  it  was  not  accompanied  by  such  affida- 
vit or  test  oath. 

2.  So  much  of  the  said  act  of  the  Legislature  as  prescribes  such  affi- 
davit or  test  oath  is  contrariant  to  the  Constitution  of  the  United 
States,  and  the  Constitution  of  the  State  of  West  Virginia  and 
therefore  invalid,  null  and  void  from  the  passage  thereof. 
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3-  The  petition  for  a  rehearine:  tendered  to  the  circuit  court  in  this    ,    1874. 

.        «,.         .        ,  :./.  :i^in,  .ji.      June  Term, 

case  IS  sufficient  in  substance  and  form,  and  should  be  received  bv- 


the  circuit  court  and  ordered  to  be  filed,  and  the  court  further  to       Lynch 


V. 


proceed  upon  the   same,  and  in   the  cause,  according  to  law  and      Hoflfnian. 
the  practice  and  rules  of  courts  of  equity  in  such  cases. 

Appeal,  by  Peter  B.  Righter,  from  certain  decrees  or 
orders  of  the  circuit  court  of  Harrison  county,  entered 
on  the  10th  day  of  December,  1864,  the  17th  day  of 
March,  1865,  and  the  4th  day  of  June,  1868,  in  a  suit  in 
chancery  therein  pending,  wherein  James  Lynch,  Josiah 
W.  Lynch,  John  P.  Lynch,  Peter  J.  Lynch  and  Wash- 
ington G.  Reynolds,  partners  in  trade  under  the  firm 
name  of  J.  &  J.  W.  Lynch  &  Reynolds,  were  complain- 
ants and  John  S.  Hoffman,  said  Peter  B.  Righter,  Joseph 
Snider,  Elmore  H.  Snyder,  Isaac  N.  Cox  and  Sarepta 
Cox,  his  wife,  Festus  P.  Snyder  and  Altha  Snyder,  were 
respondents. 

The  other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Thomas  W.  Harrison,  then  judge  of  said 
circuit  court,  presided  at  the  hearing  below. 

Caleb  BoggesB,  for  the  appellant. 

There  was  no  appearance  for  the  appellees. 

Haymond,  President  : 

In  this  case  the  plaintiffs  filed  their  bill  the  circuit 
court  of  Harrison  county  against  John  S.  Hoffman,  Pe- 
ter B.  Righter  and  others  for  the  enforcmentof  certain 
alleged  judgment  and  attachment  lien  therein  men- 
tioned, against  lands  of  John  S.  Hoffman,  Peter  B. 
Righter  and  Joseph  Snider.  The  suit  was  commenced 
on  the  31st  day  of  August,  1864,  and  the  bill  was  filed 
on  the  first  Monday  in  September,  1864.  Hoffman,^ 
Righter,  Snider  and  others  were  made  defendants  to  the 
bill ;  and  Hoffman,  Righter  and  Snider  were  proceeded 
against  in  the  cause,  throughout  as  non-residents  of  the 
State  of  West  Virginia,  and  by  publication  and  not  oth- 
erwise.    At  a  circuit  court  held  in  said  county  of  Harri- 
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junlfTerm.  ^^^  ^"  ^^^  ^^^^  ^^7  ^^  December,   1864,  the  cause   was 
~  Lyt^cii      heard  on  the  bill  and  exhibits,  and  proofs  offered. 

iioiriiian.  '^he  court  recites  in  its  decree,  made  at  that  date,  "and 
it  appearing  that  the  order  of  publication  taken  at  rules  in 
this  cause  against  defendants  John  S.  Hoffman,  Peter  B. 
Righter  and  Joseph  Snider,  has  been  ^•egularly  executed 
against  them ;"  thereupon  proceeded  to  declare  the  judg- 
ment, in  the  bill  alleged,  to  be  a  lien  on  the  tract  of  one 
hundred  and  twenty-five  acres  of  land  belonging  to  said 
Righter,  situate  in  the  county  of  Harrison  on  Koon's 
Run,  and  described  in  the  bill,  and  adjudged,  ordered 
and  decreed  that  imless  the  debt  was  paid,  together  with 
the  costs  of  suit,  within  twenty  days  from  the  adjourn- 
ment of  the  court  that  Burton  Despard  and  Edwin  Max- 
well, or  either  of  them,  who  were  appointed  commis- 
sioners for  the  purjK)se,  proceed  to  sell  the  said  one  hun- 
dred and  twenty-five  acres  of  land  belonging  to  said 
Righter,  at  public  auction,  &c.,  and  report  their  proceed- 
ings to  the  court ;  and  as  to  all  other  matters,  the  cause 
was  continued. 

Afterwards  at  a  circuit  court  held  in  and  for  the  said 
county  of  Harrison,  on  the  17th  of  March,  1865,  the 
commissioners  Despard  and  Maxwell,  made  report  of  sale 
of  the  one  hundred  and  twenty-five  acres  of  land  to  the 
plaintiffs,  and  the  court  confirmed  the  sale  and  by  its 
decree  made  disposition  of  the  purchase  money,  as  therein 
specified.  And  the  court,  also,  then  further  heard  the 
cause  and  adjudged,  ordered  and  decreed  that  the  said 
alleged  judgment  at  law  is  a  lien  upon  the  tracts  of  (>ne 
hundred  and  ninety-six  acres  and  fifty  acres  of  land,  sit- 
uate on  Koon's  run  in  Harrison  county,  belonging  to 
said  Righter,  and  that  the  alleged  judgment  is  a  lien  on 
the  undivided  interest  of  the  said  Joseph  Snider  in  a 
tract  of  tv.'o  hundred  and  twenty-seven  acres  of  land  on 
the  West  Fork  river,  in  Harrison  county,  which  descend- 
ed to  him  from  his  fithsr,  Divid  B.  Snider,  such  in- 
terest being  the  one  undivided  fifth  part  thereof;  and 
adjudged,  ordered  and  decreed  that  unless  the  remainder 
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of  said  judgment  should  be  paid  in  twenty  days  from  the  j„ne®Tinii. 
date  of  the  decree  that  said  Despard  and  Maxwell,  or      J^^ 
either  of  them,  who  were  appointed  commissioners  for     nofl'n.an. 
the  purpose,  proceed  to  sell  the  last  named  tracts  of  land 
at  public  auction,  &c.,  and  report    their  proceedings  to 
the  court ;  and  as  to  all  other  matters  the  cause  was  con- 
tinued. 

Afterwards,  at  a  circuit  court  of  said  Harrison 
county,  held  on  5th  of  June,  1865,  commissioners  Des- 
pard and  Maxwell  made  report  to  the  court  that  they  had 
sold  the  undivided  interest  of  said  Joseph  Snider,  in  the 
two  hundred  and  twenty-seven  acre  tract  of  land  direc- 
ted to  be  sold  ;  and  the  tract  of  one  hundred  and  nine- 
ty-six acres  of  land,  the  property  of  said  Righter,  also 
directed  to  be  sold,  and  that  at  the  sale  the  plaintiffs  be- 
came the  purchasers ;  of  the  said  one  hundred  and  nine- 
ty-six acres  and  James  Lynch  of  the  said  undivided  in- 
terest; and  the  court  confirmed  the  sale  and  directed 
deeds  to  be  made  on  the  payment  of  the  purchase  money, 
&c. 

Afterwards  on  the  19th  day  of  March,  1868,  the  said 
Peter  B.  Righter,  appeared  before  the  said  circuit  court  of 
Harrison  county  and  tendered  his  petition  to  the  court 
praying  for  a  rehearing  of  the  proceedings  in  said  cause, 
and  moved  the  court  for  permission  to  file  the  same  with 
his  affidavits  in  relation  thereto;  and  thereupon  the 
plaintiffs  appeared  in  court,  to  said  petition,  by  their 
counsel,  and  objected  thereto,  and  the  court  ordered  the 
said  motion  of  Righter  to  be  docketed  and  continued 
until  the  next  day. 

And  afterwards  at  a  circuit  court  held  for  said  Harri- 
son county,  on  the  4th  day  of  June,  1868,  the  court,  in 
its  decree  or  order  then  made  in  the  cause,  recites  the 
fact  that  Righter,  at  the  last  term  of  the  court,  tendered 
his  petition  for  a  rehearing  of  the  proceedings  in  the 
said  cause,  verified  and  accompanied  by  certain  affidavits, 
and  sets  out,  at  large,  the  petition    and  affidavits,  as  part 
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june^Term.  of  the  decree  and  Order ;  and  also  recites  that  Righter 
"had  moved  the  court  to  file  the  same  ;  and  on  consider- 
ation thereof,  the  court  being  of  opinion,  that  without 
the  affidavit  of  said  Righter,  as  prescribed  by  the  said 
twenty-seventh  section  of  the  one  hundred  and  fifty-first 
chapter  of  the  code  of  Virginia,  as  amended  by  the 
twenty-ninth  chapter  of  the  acts  of  the  Legislature  of 
West  Virginia,  passed  the  11th  day  of  February,  1865, 
(which  he  did  not  take)  the  said  petition  can  not  be  filed 
and  the  court  refused  to  allow  the  said  petition  and  affi- 
davits to  be  filed,  or  to  award  a  summons  to  show  cause 
why  said  cause  should  not  be  reheard,  but  rejected  the 
said  petition  and  affidavits. 

From  this  last  named  order  of  the  said  circuit  court 
the  said  Righter  appealed  to  this  Court,  in  February, 
1871,  which  appeal  has  been  pending  till  now;  and  it  is 
for  this  Court  to  determine  if  the  circuit  court  erred  in 
its  said  order. 

In  his  petition  Righter  states,  among  other  things, 
that  at  the  commencement  of  the  rebellion,  existing  on 
the  11th  day  of  February,  1865,  he  resided  in  the  county 
of  Marion,  in  the  state  of  Virginia,  and  that  he  resided 
there  at  the  time  of  the  rendition  of  the  said  judgment 
and  decrees,  and  that  he  claims  to  be  a  citizen  of  the 
State  of  West  Virginia.  By  one  of  the  affidavits  filed 
with  the  petition,  Righter  makes  oath  that  the  said  pe- 
tition is  true,  as  he  believes,  and  that  he  will  support  the 
Constitution  of  the  United  States  and  the  Constitution 
of  West  Virginia,  &c*;  and  by  the  other  affidavit  be 
made  oath  that  he  could  not  take  and  present  to  the 
said  circuit  court  with  his  petition  for  a  re-hearing  of 
the  said  decree  in  said  court  in  favor  of  the  plaintiffs 
against  him  and  others,  defendants,  the  affidavit  men- 
tioned and  described  in  the  twenty-seventh  section  of 
chapter  one  hundred  and  fifty -one  of  the  code  of  Vir- 
ginia, as  amended  by  the  twenty-ninth  chapter  of  the 
acts  of  the  Legislature   of  West  Virginia,  passed  the 
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11th  day  of  February,  1865,  without  thereby  swearing  june^x^. 
falsely.  Both  of  the  affidavits  were  made  on  the  18th  ^[^^ 
of  March,  1868.  The  petition  in  form  and  substance  is  Hotouua. 
sufficient.  All  the  requisitions  of  the  twenty-seventh 
section  of  chapter  one  hundred  and  fifty-one  of  the  code 
of  Virginia,  as  amended  by  the  twenty-ninth  chapter  of 
the  acts  of  the  Legislature  of  West  Virginia,  passed 
the  11th  day  of  February,  1865,  seems  to  have  been,  sub- 
stantially, complied  with,  by  Righter,  except  taking  and 
filing,  with  his  petition,  so  much  of  the  oath  prescribed 
by  said  act  of  the  Legislature  of  the  11th  day  of  Feb- 
ruary, 1865,  as  is  commonly  known  and  called  the 
"Suitor^s  Test  Oath."  So  much  of  the  last  named  act  as 
prescribed  the  said  test  oath  was,  and  is,  contrariant  to 
the  Constitution  of  the  United  States,  and  to  the  Con- 
stitution of  this  State,  and  was,  and  is,  from  its  passage, 
for  that  reason,  invalid,  null  and  void. — Oummins  v. 
State  of  Missouri,  4  Wall,  (Sup.  Ct.  U.  S.,)  320 ;  Ex  parte 
Garland,  Id.  333 ;  Kyle  v,  JenkinSy  6  W.  Va.,  371 ;  Ross 
f.  Jenkins,  infra. 

It  was  unnecessary,  therefore,  to  entitle  Righter  to 
file  his  petition  for  a  re-hearing  in  the  cause  in  the  cir- 
cuit court  to  make  and  file  said  test  oath.  For  these 
reasons  the  decree  and  order  of  the  circuit  court  of  Har- 
rison, made  in  this  cause  on  the  fourth  day  of  June, 
1868,  rejecting  the  said  petition  of  said  Righter,  for  a 
re-hearing  of  the  proceedings  in  said  cause,  must  be  re- 
versed and  the  appellant  recover  his  costs  here  expended 
against  the  appellees,  J.  &  J.  W.  Lynch  &  Reynolds. 
And  this  Court  proceeding  to  make  such  order  and  decree 
in  the  cause  as  the  said  circuit  court  ought  to  have  made 
therein;  the  cause  must  be  remanded  to  the  said  circuit 
court  of  Harrison  county  for  further  proceedings  therein 
to  be  had,  with  directions  to  said  circuit  court  to  allow 
and  permit  the  said  petition  of  Peter  B.  Righter  for  a 
re-hearing  to  be  filed  in  the  cause,  and  to  cause  proper 
process  to  be  issued  thereon,  and  such  other  and  further 
proceedings  to  be  had  upon  said  petition,  and  in  said 
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june^Term.  ^^^^)  ^  ^  prescribed  by  law,  and  is  in  accordance  with 
— ^^ — i^he  rules  of  courts  oiF  equity  in  such  cases ;  and  ultimately 
Ho^um  ^  grant  the  re-hearing  prayed  for  in  said  petition  unless 
sufficient  cause,  other  than  any  now  appearing  by  the 
record,  be  shown,  why  the  prayer  of  said  petition  should 
not  be  granted,  and  further  to  proceed  therein,  and  in 
said  cause,  as  may  be  in  accordance  with  the  law  and  the 
principles  and  rules  governing  courts  of  equity  in  such 
cases. 

PauU  and  Moore,  Judges  concurred. 

Hoffinan,  Judge,   did  not  sit,   being  a  party  to  the 
record. 

Decree  Reversed  and  Suit  Remanded. 
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WHEELING. 

RUFFNEK,    DONXALLY  &  Co.  V.  HeWITT,    KeRCHEVAI. 

&Co. 

July  15,  1874. 

1.  An  agency  may  be  created  by  express  words  or  acts  of  the  princi- 

pal, or  it  may  be  implied  from  his  conduct  and  acquiescence.    The_ 
nature  and  extent  of  an  agency  may  be  implied  and  inferred  from 
circumstances.     A  common  mode  of  appointment  of  an  agent  is 
by  a  written  request,  or  by  implication  from  the  recognition  of  the 
principal,  or  from  his  acquiescence. 

2.  An  account  of  sales  rendered  by  a  consignee  to  a  consignor  is  prima 

facie  evidence  of  its  correctness. 

3.  Generally,  in  equity,  an  account  current  rendered  by  one  merchant 

to  another,  received  and  held  without  objection,  will  be  deemed  a 
stated  account,and  the  objection  to  such  accounts  rendered,  which 
will  prevent  them  trom  being  stated  accounts,  must  be  made  with- 
in a  reasonable  time,  and  it  lies  upon  the  party  contesting  the 
accounts,  so  rendered,  to  prove  that  he  made  objection  within  a 
reasonable  time. 

4.  A  settled  account  will,  generally,  be  deemed  conclusive  between  the 

parties,  unless  some  fraud,  mistake,  or  omission,  or  inaccuracy  is 
alleged  and  shown. 

5.  In  cases  of  settled  account  a  court  of  equity  will  not,  generally,  op- 

en the  account,  but  will,  at  most,  only  grant  liberty  to  surcharge 
and  falsify,  unless  in  cases  of  apparent  fraud. 

6.  Generally,  it  is  the  right  ofan  agent  to  be  reimbursed  all  his  advances, 

expenses,  and  disbursements,  made  in  the  course  of  his  agency,  on 
account  of  or  for  the  benefit  of  his  principal,  when  the  advances, 
expenses  and  disbursements  have  been  properly  incurred  and 
reasonably  and  in  good  faith  paid,  without  any  default  on  the  part 
of  the  agent. 

7.  Generally,  a  dissolution  of  a  partnership  leaves  every  partner  in  pos- 

session of  the  full  power  (unless  upon  the  dissolution  it  has  been 
exclusively  confided  and  delegated  to  some  other  partner  or  per- 
74 


635 


635 


d5S 


1874. 
Juue  Terni. 


758S 

dS9    74 

60  651 

_     60  667 


7 
f03 
63 


7 
64 


585 
462 
519 

51i 


Digitized  by 


Googk 


586  SUPREME  CX)URT  OF  AI»PEAIS 

1874.  son)  to  pay  and  collect  debts  due  to  the  partnership  ;  to  apply  tha 

1-  partnership  funds  and  effects  to  the  discharge  of  the  partnership 

DonmUly  a'Co.  ^®^** '  *^  adjust  and  settle  the  unliquidated  debts  of  the  partner- 

V-  ship;  to  receive  any  property  belonging  to  the  partnership ;  and  to 

Keicheval  4  Co.  make  due  acquittances,  discharges,  receipts  and  acknowledgments  of 
their  acts  in  the  premises. 

8.  Until  the  affairs  of  the  partnership  are  settled,  and  outstanding  en- 

gagements made  good,  the  partnership  must,  in  contemplation  of 
law,  have  a  continuance,  so  far  as  respects  the  winding  up  of  its 
affairs. 

9.  If  an  agent  has, without  his  own  default,  incurred  losses  or  damages 

in  the  course  of  transacting  the  business  of  his  agency,  or  in  follow- 
ing the  instructions  of  his  principal,  he  will  be  entitled  to  full  com- 
pensation. 

10.  It  is,  ordinarily,  the  duty  of  an  agent  where  the  business  in  which 
he  is  employed  admits  of  it,  or  requires  it,  to  keep  an  account  of  all 
his  transactions  on  behalf  of  his  principal,  not  only  of  his  pay- 
ments and  disbursements,  but  also  of  his  receipts;  and  render  such 
accounts  to  his  principal,  at  all  reasonable  times,  without  any 
suppression,  concealment  or  overcharge. 

11.  If  the  agent  unnecessarily  exceeds  his  commission,  or  risks  the 
property  of  his  principal,  he  thereby  renders  himself  responsible 
to  his  principal,  for  all  losses  and  damage,  which  are  the  natural 
consequences  of  his  act. 

An  appeal,  by  Samuel  A.  Miller  and  several  persons 
who  were  members  of  the  firm  of  Ruffher,  Donnally  & 
Co.,  on  behalf  of  said  firm,  from  a  decree  rendered  by 
the  circuit  court  of  Kanawha  county,  on  the  6th  day  of 
July,  1869,  in  a  suit  in  chancery  therein  pending, 
wherein  said  Ruffner,  Donnally  &  Co.  were  complainants 
and  Hewitt,  Kercheval  &  Co.,  Hewitt,  Roe  &  Co.,  J.  J. 
Roe  &  Co.,  Humphrey,  Tutt  &  Terry,  and  a  large  num- 
ber of  other  persons,  were  respondents.  The  names  of 
the  various  firms,  who  were  made  respondents,  will  be 
.  found  in  the  opinion  of  the  Court. 

The  record,  as  printed,  is  very  voluminous ;  but  as 
the  contest  turned  upon  the  settlement  of  various  and 
complicated  accounts,  extending  over  a  period  of  several 
years,  between  the  complainants  and  respondent  firms, 
which  are  investigated  at  length  by  the  Court,  and  all 
the  material  facts  stated,  the  Reporter  deems  any  fur- 
ther statement  unnecessary. 
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The  Hon.  James  W.  Hoge,  judge  of  said  circuit  court,  j^n/xirm. 
presided  at  the  hearing  below.  R^aber 

Donnally  A  Co., 

Samuel  A.  Miller  and  Daniel  Lamb  for  the  appellants.         ▼• 
William  8.  Pope,  of  Missouri,  and  Nicholas  Fitzhughfor^^^^^^^^^^- 
the  appellees. 

Raymond,  President: 

This  is  a  suit  in  equity  in  the  nature  of  a  foreign  at- 
tachment. The  bill  in  the  case  was  filed  on  the  1st 
Monday  in  April,  1859.  The  several  firms  of  Hewitt, 
Roe  &  Co.,  Hewitt,  Kercheval  &  Co.,  John  J.  Eoe,  & 
Co.,  and  Humphrey,  Tutt  &  Terry,  are  the  principal 
defendants,  against  whom  decrees  are  sought,  by  the 
plaintiffs,  though  there  are  other  defendants,  who  the 
bill  alleges  have  an  interest ;  but  the  bill  does  not  de- 
fine or  specify  that  interest;  and  there  are  still  other 
defects. 

I  intended  to  preface  this  opinion  with  a  full  state- 
ment of  the  case  as  presented  by  the  bill  and  answers, 
but  found  that  to  do  so  is  not  essentially  necessary,  and 
would  make  the  opinion  unnecessarily  lengthy  and  cum- 
bersome.. 

From  the  case  as  presented  by  the  record  it  appears 
that  the  plaintiffs  and  a  few  others,  who  are  dead,  but 
whose  personal  representatives  are  parties  to  this  suit, 
in  the  latter  part  of  Februarj',  1851,  entered  into  a  part- 
nership under  the  firm  name  and  style  of  Ruffiier,  Don- 
nally &  Co.,  in  the  county  of  Kanawha,  then  in  the 
State  of  Virginia,  but  now  in  the  State  of  West  Vir- 
ginia, for  the  purpose  of  buying  salt,  manufactured  and 
to  be  manufactured,  in  said  county,  and  vending  the 
same  in  such  markets  as  might  be  deemed  expedient,  in 
the  western  and  southern  states,  and  to  open  and  keep  a 
dry  goods  and  grocery  store  in  the  "Kanawha  Salines^^ 
in  said  county — the  partnership  to  expire  on  the  1st  day 
of  January,  1856.     In  May    1851,  the   firm  of  Hewitt^ 
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junrTerm.  ^^^  ^   ^^'f  commission   merchants  of  St.   Louis,  Mis- 

^[^^^^     souri,  were   appointed   agents,  or   rather   factors,  of  the 

j)onuaUy  &Vo,pij^;i^ti ffg^  ^t  that  placc,  to  sell  at  that  place,  and  forward 

Kor^leTii  ACo.*^  country  agents  for  sale  the  salt  of  plaintiflFs,  delivere<l 

to  them.     This  appointment  was  made  through  Lewi.s 

Ruffner,  one  of  the  plaintiffs,  who,  at  the  time,  was  an 

active  partner,  and  corresponded  with  Hewitt,  Roe  &  Co., 

from  Louisville,  Kentucky,  where  he  seems  at  that  time 

to  have  been  acting  for  the  plaintiffs  in  carrying  on  their 

business,  or  part  thereof.     The  firm  of  Hewitt,  Roe  & 

Co.,  was  composed  of  James  Hewitt,  John   J.  Roe  and 

Robert  M.  V.  Kercheval,  and  no  others. 

The  defendants  Humphrey,  Tutt  &  Terry,  Robert 
M.  V.  Kercheval,  James  Hewitt  and  John  J.  Roe  &Co., 
filed  their  answers  to  plaintiffs  bill.  The  answers  are 
lengthy  and  specific  in  character,  and  deny  any  indebted- 
ness or  liability  to  plaintiffs,  by  any  or  either  of  them, 
by  reason  of  the  matters  alleged  in  the  bill,  and  in  fact 
it  is  claimed  by  Kercheval  in  his  answer  that  the  firm  of 
Ruffner,  Donnally  &  Co.,  are  justly  indebted  to  Hewitt, 
Kercheval  &  Co.,  in  a  sum  and  for  causes  hereinafter 
named ;  and  Humphrey,  Tutt  &  Terry  that  Ruffner,  Don- 
nally &  Co.,  are  indebted  to  them  on  account  of  their 
agency  as  factors  of  Ruffner,  Donnally  &  Co.,  in  a  large 
sum  of  money,  tor  balance  of  money  advanced  and  paid 
by  them  to  and  for  the  use  of  Ruffner,  Donnally  &  Co- 
No  other  defendants  appear  to  have  answered  the  bill. 

Humphrey,  Tutt  &  Terry  and  Hewitt,  Kercheval  & 
Co.,  filed  demurrers  to  the  bill,  but  the  demurrers  were 
overruled  by  the  circuit  court  of  Kanawha  county,  on 
the  25th  day  of  June,  1859. 

It  does  not  appear  by  the  record  that  replications  of 
any  description  were  filed  by  plaintiffs  to  the  answers  of 
the  defendants,  but  it  does  appear  that  both  plaintiffs 
and  the  defendants,  who  answered,  took  and  filed  de- 
positions in  the  suit,  as  though  a  general  replication 
had  been  filed  to  each  of  the  answers,  and  the  court  seems 
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to  have  decided  the  suit  upon  its  merits,  as  though  gen-   jaJ|  Term, 
eral  replications  to  the  answers  were  filed.     And  in  fact     ^i^nnw, 
the  counsel  in  the  court  below  seem  to  have  considered  and^°"**if  *  ^" 
argued  the  suit  before  the  circuit  court  as  though  generalKerSeTS^i  co. 
replications  to  the  answers  had  been  filed.     Under  these 
circumstances,  I  deem  it  proper  that  the  suit  should  be 
considered  and  determined  here  as  though  the  record 
showed  that  general    replications  were  filed  to  the  an- 
swers. 

At  the  circuit  court  held  for  said  county  on  the  18th 
day  of  August,  1859,  that  court  heard  the  cause  on  the 
bill  and  exhibits,  the  answers  of  James  Hewitt,  R.  M. 
V.  Kercheval,  Humphrey,  Tutt  &  Terry,  and  the  affi- 
davit of  Charles  Hedrick,  and  the  proceedings  thereto- 
fore had  in  the  cause,  and  without  undertaking  to  settle 
any  principles  in  the  cause,  decreed  that  an  account  be 
taken  before  master  commissioner  Alexander  T.  Laid- 
ley,  to  ascertain  the  state  of  accounts  between  Ruffner, 
Donnally  &  Co.,  Hewitt,  Roe  &  Co.,  Hewitt,  Kerche- 
val &  Co.,  J.  J.  Roe  &.  Co.,  (properly  John  J.  Roe  & 
Co.,)  and  Humphrey,  Tutt  &  Terry,  respectively,  aris- 
ing out  of  the  matter  set  forth  in  the  bill,  and  other 
pleadings,  and  the  proofs  that  should  be  offered  in  the 
cause,  and  any  other  matters  which  the  commissioner 
should  think  pertinent,  and  the  parties,  or  any  or  either 
of  them,  should  request,  and  report  his  proceedings  in  the 
premises  to  the  court. 

Afterwards  commissioner  Laidley  made  his  report  to 
the  court  to  which  numerous  exceptions  were  filed  by 
plaintiifs  and  Hewitt,  Roe  &  Co.,  Hewitt,  Kercheval  & 
Co.,  John  J.  Roe  &  Co.  and  Humphrey,  Tutt  &  Terry; 
and  on  the  6th  of  July,  1869,  the  suit  was  heard  by  the 
court  upon  the  papers  theretofore  read,  and  proceedings 
had  therein,  the  depositions  of  witnesses,  and  other  pa- 
pers filed  in  the  suit,  the  reports  and  accounts  of  com- 
missioner Laidley  and  the  papers  and  other  evidence  filed 
therewith,  the  exception  of  Hewitt,  Roe  &  Co.,  Hewitt, 
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juul^T^rin.  Kercheval  &  Co.,  John  J.  Eoe  &  Co.  and  Humphrey, 
R„ff„p^^  Tutt&  Terry,  and  also  the  exceptions  ofplaintiflFs  thereto, 
Donnauy  A  Co.,^^^  j  ^j^^  ^^^^^  Sustained  the  exceptions  to  the  report  of 
Kerohl7ai&co.ConimissionerLaidley  filed  by  Hewitt,  Roe  &Co.,  Hew- 
itt, Kercheval  &  Co.  and  John  J.  Roe  &  Co.  And  the 
Commiasioner  having  referred  the  matter  of  the  record 
of  Houseman,  Smith  &  Co.,  against  Hewitt,  Kerche\'al 
&  Co.  (filed  as  evidence  before  him)  to  the  court  for  its 
judgment,  the  court  was  of  opinion  that  the  amount  of 
the  recovery  shown  by  the  said  record  against  Hewitt, 
Kercheval  &  Co.  is  a  proper  charge  against  the  plaintiffs 
and  decreed  that  the  plaintiffs  pay  to  the  defendant, 
Robert  M.  V.  Kercheval,  surviving  partner  of  Hewitt, 
Kercheval  &  Co.,  $1,348.21,  being  the  principal  and  in- 
terest of  the  recovery  aforesaid  due,  that  day,  and  also 
the  further  sum  of  $161.50,  being  principal  and  interest 
of  the  amount  paid  by  them  for  defending  the  same  ;  also 
the  costs  of  Hewitt,  Kercheval  &  Co.  incurred  by  them 
about  their  defence  in  this  suit  and  that  plaintiff  bill  be 
dismissed  as  to  them ;  and  also  that  the  suit  be  dismissed 
as  to  the  defendants  Hewitt,  Roe  &  Co.  and  the  defen- 
dants John  J.  Roe  &  Co.  and  that  the  defendant  Robert 
M.  V.  Kercheval,  surviving  partner  of  Hewitt,  Roe  & 
Co.  and  John  J.  Roe  &  Henry  J.  Moore  constituting  the 
firm  of  John  J.  R"oe  &  Co.,  recover  against  the  plaintiff 
their  costs  by  them,  severally,  in  their  defence  in  the  suit 
expended.  And  the  court  overruled  the  exceptions  of 
the  plaintiffs  so  far  as  they  apply  to  the  controversy  with 
the  defendants,  Humphrey,  Tutt  &  Terry,  but  sustained 
the  exceptions  of  Humphrey,  Tutt  &  Terry,  to  the  said 
report.  And  the  circuit  court  not  being  advised  what 
decree  should  be  made  as  between  the  plaintifis  and  de- 
fendants Humphrey,  Tutt  &  Terry,  ordered  that  the 
cause,  as  between  the  plaintiffs  and  Humphrey,  Tutt  & 
Terry,  be  referred  to  Wm.  H.  Hogeman,  a  special  com- 
missioner, and  required  him  to  state  and  report  the  ac- 
counts as  between  plaintiffs  and  Humphrey,  Tutt  & 
Terry,  upon  this  basis,  viz :  "That  he  allow  the  plain- 
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tiffs  the  proceeds  of  the  sales  of  the  salt  transferred  to  juni^wm. 
Humphrey,  Tutt  &  Terry  by  John  J.  Eoe  &  Co.,  for  '^^^^^^ 
and  on  account  of  plaintiffs  and  the  proceeds  of  all  col-^®°°*'if  *  ^^^ 
lections  made  by  them  of  the  country  agents  having  saltKeTchlTif&co. 
of  plaintiffs  in  their  hands,  and  also  the  proceeds  of  col- 
lections on  bills  receivable  in  the  hands  of  Humphrey, 
Tutt  &  Terry  belonging  to  plaintiffs  and  transferred  to 
Humphrey,  Tutt  &  Terry,  by  said  John  J.  Roe  &  Co., 
for  and  on  account  of  plaintiff's  and  that  he  allow 
Humphrey,  Tutt  &  Terry  the  amount  specified  in  the 
bills  drawn  by  plaintiflfe,  by  their  agent  John  B.  Smith, 
on  Humphrey,  Tutt  &  Terry,  and  accepted  and  paid  by 
them  for  the  accomodation  of  plaintiffs;  and  also  all  just 
expenses,  charges  and  commissions  for  the  sale,  and  re- 
lating to  the  disposition  and  sale  of  said  salt,  and  the 
collection  of  said  bills  receivable,  and  other  claims ;  and 
that  he  report  the  same,  and  any  other  or  further  matter 
in  the  premises  that  any  or  either  of  the  parties  may  re- 
quire, or  said  commissioner  may  himself  deem  perti- 
nent and  proper,  to  a  future  term  of  the  court.  From 
this  decree,  Ruffber,  Donnally  &  Co.  appealed  and  per- 
fected their  appeal  on  the  2d  day  of  July,  1870. 

No  question  has  been  made  before  this  Court  as  to  the 
correctness  of  the  action  of  the  of  the  circuit  court  in 
overruling  the  demurrers  filed  to  the  bill.  None  of  the 
defendants  in  their  arguments,  made  or  filed  in  this 
Court,  question  that  action ;  and  I  deem  it  unnecessar}' 
under  the  circumstances  and  view  I  take  of  the  case,  to 
consider  further  the  action  of  the  circuit  court  in  relation 
to  the  demurrer.  I  will  proceed  at  once  to  the  consider- 
ation of  the  question  arising  upon  the  decree  of  the  6th  of 
July,  1869. 

The  firm  of  Hewitt,  Roe  &  Co.  was  dissolved  about 
the  1st  day  of  August,  1854,  by  John  J.  Roe,  one  of  the 
partners,  withdrawing  from  the  partnership,  of  which 
fact  Ruffher,  Donnally  &  Co.  then,  or  about  that  time, 
were  duly  and  fully  notified.  On  the  dissolution  of  the 
firm  and  partnership  of  Hewitt,  Roe  &  Co.,  the  firm  of 
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junl^Term.  Hewitt,  Kercheval  &  Co.  was  formed,  composed  of 
Ruiiner,  James  Hewitt  and  Robert  M.  V.  Kercheval,  two  of  the 
^""^'ir*'"' 'former  firm  of  Hewitt,  Roe  &  Co.  No  other  person  or 
Kercheval  A  Copcrsons  wcrc  connected  with  the  firm  of  Hewitt,  Kerche- 
val &  Co.  At  the  time  of  the  dissolution  of  the  firm  of 
Hewitt,  Roe  &  Co.,  and  at  the  time  Ruflner,  Donnally  & 
Co.,  had  notice  thereof,  they  were  also  notified  of  the  forma- 
tion of  the  new  firm  of  Hewitt,  Kercheval  &  Co.  as  com- 
mission merchant**  at  St.  Louis.  The  firm  of  John  J. 
Roe  &  Co.  was  composed  of  John  J.  Roe  and  Henry  J. 
Moore,  and  was  formed  the  1st  of  January,  1856;  and 
they  were  also  commission  merchants  in  St.  Louis.  The 
firm  of  Humphrey,  Tutt  &  Terry  were  commission  mer- 
chants in  St.  Louis  the  first  of  the  year  1857,  and  per- 
haps before ;  but  it  is  not  necessarj'  to  inquire  when  this 
firm  commenced  business.  It  was  composed  of  George 
D.  Humphrey,  Thomas  E.  Tutt,  Lucius  H.  Terry  and 
Moses  D.  Broadwell,  and  none  other  ;  and  they  contin- 
ued business  at  St.  Louis  until,  perhaps,  the  institution  of 
this  suit,  and  afterwards.  The  firm  of  Hewitt,  Roe  & 
Co.  continued  to  be  the  agents  or  fectors  of  the  plaintiflfe 
until  its  diasolution  the  on  1st  of  August,  1854,  after  which 
time  the  firm  of  Hewitt,  Kercheval  &  Co.  became,  and 
continued  to  be,  the  agents  or  the  factors  of  plaintiffs,  for 
the  sale"of  salt  and  forwarding  of  salt  to  country  agents  un- 
til the  22d  day  of  December,  1856,  at  which  time,  by  an  ar- 
rangement made  by  Lewis  Ruflfher,  one  of  the  plaintiffs 
and  sanctioned  by  John  B.  Smith,  the  general  agent  of 
Ruffher,  Donnally  <fe  Co.,  whose  office  and  place  of  busi- 
ness was  at  Louisville  Kentucky.  Hewitt,  Kercheval 
&  Co.  ceased  to  be  agents  or  factors  of  Ruffher,  Donnally 
&  Co.,  and  the  salt  they  then  had  on  hand  belongingto  Ruff- 
ner,  Donnally  &  Co.,  and  the  salt  that  Hewitt,  Kerche- 
val &  Co.  Had  forwarded  to  country  agents,  not  wholly 
accounted  for,  and  belonging  to  Ruffher,  Donnally  & 
Co.,  and  all  bills  and  other  evidences  of  debt  belonging 
to  Ruffher,  Donnally  &  Co.  in  the  hands  of  Hewitt,  Ker- 
cheval &  Co.,  and  the  salt  placed  in  the  hands  of  coun- 
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try  agents  for   sale  for   Ruffner,    Donnally    &  Co.   by  j^^nfrv^m. 
Hewitt,  Roe  &  Co.,  before  their  dissolution,  unsold  and~~  j.^^jfj,^^ 
unaccounted  for,  were  turned  over  to  and  delivered  by^**""*'"^'  **  ^'*^' 
Hewitt,  Kercheval  &  Co.  to  the  firm  of  John  J.   Roe  &KercheviU  a  (o. 
Co.  for  sale,  collection,  settlement,  &e.,  as  the  agents  and 
fiactors  of  RufiFner,  Donnally  &  Co.;  and  when  this  was 
done,  the  firm  of  Hewitt,   Kercheval  &  Co  dissolved 
John  J.  Roe  &  Co.  acted  as  the  agents  and  factors  of 
Ruffher,  Donnally  &  Co.,  in  the  premises,  under  the  ar- 
rangement aforesaid,  until  a  short  time  after  the  middle 
of  January,  1857,  which   was  about  one  month,  when 
John  J.  Roe  &  Co.,  by  an  arrangement  made  by  said 
Lewis  Rufl&ier,  and  sanctioned  by  said  John  B.  Smith, 
agent  as  aforesaid,  turned  over  and  delivered  to  Humphrey, 
Tutt  &  Terry,  as  agents  and  factors  of  Ruffner,  Donnally 
&  Co.,  all  the  salt  of  plaintiflfe  which  they  then   had  on 
hand,  and  also  all  the  salt  of  RufiFner,  Donnally  &  Co., 
placed  in  the  hands  of  country  agents  by  Hewitt,  Ker- 
cheval &  Co.,  then  unsold,  and  all  the  bills,  notes  or 
other  evidences  of  debt  then  in  their  hands  belonging 
to  plaintiffs,  except  such  as  related  to  the  salt  forwarded 
to  country  agents  by  Hewitt,  Roe  &  Co.,  and  which  had 
been  collected  and  accounted  for,  and  Humphrey,  Tutt 
&  Terry  received  the  same  for  sale,  collection,  &c. 

Hewitt,  Roe  &  Co.,  up  to  the  1st  of  August,  1854,  ren- 
dered to  plaintiff"*,  regularly  and  generally,  monthly  re- 
ports of  the  amount  of  barrels  of  salt  received  by  them, 
the  amount  of  barrels  of  salt  sold  by  them,  the  amount 
forwarded  to  country  agents,  the  amount  of  their  charges 
for  commissions  on  sales  and  for  forwarding,  and  also 
rendered,  regularly,  to  Ruffner,  Donnally  &  Co.,  accounts 
current  between  them  and  Ruffner,  Donnally  &  Co., 
showing,  among  other  things,  their  charges  and  expendi- 
tures for  Ruffner,  Donnally  &  Co.,  for  storage,  shed- 
cooperage,  drayage,  &c.,  in  tact,  for  every  charge  against 
them  which  is  rejected  by  the  commissioner  in  his  report. 

At  the  time  of  the  dissolution  of  the  firm  of  Hewitt,, 
75 
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junrTCTm.  ^^^^^  ^  ^^'y  ^®  shown  by  their  account  current  in  the 
Ruffner,  ^ccord,  rendered  July  31, 1854,  there  was  in  their  hands 
i)oimai^ycv'co.,jn  gt  L^uis,  four  thousand  tight  hundred  and  sixty- 
Kerchevii  ACo.three  barrels  of  salt,  which  was  turned  over  by  them  to 
Hewitt,  Kercheval  &  Co.,  with  which  Hewitt,  Kercheval 
&  Co.  charged  themselves  and  accounted  to  Ruifner, 
Donnally  &  Co.,  in  their  report  of  sales  for  August,  18'"»4. 
On  the  10th  of  January,  1855,  Hewitt,  Roe  &  Co.,  ren- 
dered to  Ruffner,  Donnally  &  Co.,  another  account  cur- 
rent, showing  that,  at  that  date,  there  was  a  balance  due 
Ruffner,  Donnally  &  Co.,  on  moneys  received  by  them 
of  $2,135.75,  but  this  was  not  a  final  account  current. 
This  account  current  is  made  up  of  a  number  of  items  of 
debit  and  credit.  At  the  time  of  the  dissolution  of 
Hewitt,  Roe  &  Co.,  there  was  a  large  amount  of  money 
owing  on  sales  made  by  them,  which  had  not  then  been 
realized,  as  well  as  several  thousands  of  barrels  of  salt 
forwarded  by  them  to  country  agents  for  sale ;  and 
Hewitt,  Kercheval  &  Co.,  being,  in  some  respects,  suc- 
cessors to  Hewitt,  Roe  &  Co.,  and  interested  as  membei's 
of  the  late  firm  of  Hewitt,  Kercheval  &  Co.,  in  closing^ 
out  its  business,  after  the  dissolution  of  the  firm  of 
Hewitt,  Roe  &  Co.,  attended  somewhat  to  the  business 
of  Hewitt,  Roe  &  Co.,  and  forwarded  some,  if  not  all, 
of  the  accounts  current  of  Hewitt,  Roe  &  Co.,  after 
July,  1854.  It  appears  by  a  letter  of  Ruffiier,  Donnally 
&  Co.,  written  at  Louisville,  and  dated  the  18th  of  July, 
1855,  that  Ruffner,  Donnally  &  Co.,  acknowledged  to 
Hewitt,  Kercheval  &  Co.,  their  favor  covering  statement 
of  Hewitt,  Roe  &  Co.'s  collections,  and  their  account 
current  to  the  first  of  July,  1855,  and  Hewitt,  Kercheval 
&  Co.,  in  their  account  current,  rendered  to  Ruffiier, 
Donnally  &  Co.,  about  the  1st  of  July,  1855,  extending 
from  the  16th  day  of  January,  1855,  to  the  1st  day  of 
July,  1855,  inclusive,  charge  themselves  with  and  give 
Ruffner,  Donnally  &  Co.  credit  for  $32,069.50  by  Hew- 
itt, Roe  &  Co.,  for  this  amount  transferred.  So  far  as 
any  paper  or  proof  in  the  cause  shows,  this  last  amount 
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bills,  or  other  evidences  of  debt  of  plaintiffs  in  the  hands     J^^^^^^T 
of  Hewitt,  Roe  &  Co.,  which  had  been  collected  on  the^""'^^''>  '^'^'^  • 
1st  of  July,  1855,  and  for  this  sum  Hewitt,  Kercheval  &Kerc^eTia*A  co. 
Co.,  rendered  full  account  and  satisfaction  to  Ruffner, 
Donnally  &  Co.,  as  is  shown  by  their  accounts  current, 
rendered  in  1855  and  1856.     In  the  letter  of  Ruffner, 
Donnally  &  Co.,  to  Hewitt,  Kercheval  &  Co.,  dated  the 
loth  of  July,  1855,  before   referred  to,  Ruffner,  Don- 
nally &  Co.,  say:  ''Your  favor  13th  covering  statement 
Hewitt,  Roe  &  Co.'s  (clearly  meaning   Hewitt,  Roe  & 
Co.'s)  collections,  and  their  account  current  to  1st  in- 
stant, your  sales  account  and  account  current  to  1st  in- 
stant, was  received  on  yesterday.     We  have  entered  all 
these  and  previous  accounts  on  our  books,  so  as  to  cor- 
respond with  yours." 

From  anything  disclosed  by  the  record,  the  credit  of 
132,069.50,  given  Ruffner,  Donnally  &  Co.,  by  Hewitt, 
Kercheval  &  Co.,  aforesaid,  closed  out  all  matters  be- 
tween Hewitt,  Roe  &  Co.,  to  the  1st  of  July,  1856,  except 
salt  in  the  hands  of  country  agents,  which  had  not  then 
been  colject^d,  and  the  proceeds  accounted  for,  and  some 
notes  or  bills. 

It  appears  that  on  the  1st  day  of  May,  1854,  there 
were  in  the  hands  of  country  agents,  unsold,  twenty-one 
thousand  one  hundred  and  thirty  barrels  of  salt  of  Ruff- 
ner, Donnally  &  Co.  This  salt  had  previously  been 
shipped  by  Hewitt  Roe  &  Co.,  to  country  agents 
for  sale.  After  the  1st  day  of  May,  1854,  and  before 
the  1st  of  August,  1854,  Hewitt,  Roe  &  Co.,  ship- 
ped to  country  agents  for  sale  one  thousand  five  hun- 
dred and  four  barrels  of* salt,  making  in  the  hands  of 
.  country  agents  on  the  1st  day  of  August,  1854,  twenty- 
two  thousand  six  hundred  and  thirty-four  barrels.  By 
the  account  of  sales  rendered  by  Hejvitt,  Roe  &  Co,,  No. 
20,  K.,  January  23,  1855,  three  thousand  one  hundred 
and  eighty-four  barrels  of  this  amount  was  accounted 
for;  and   also  by   account.  No.    21,  K.,  July    1st,  1855, 
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jiinlfTerni.  eighteen  thousaud  five  hundred  and  sixty-six  barrels 
— luirtn.r  ^^'^^^  accounted  for;  and  also  bj  account  No.  23,  K., 
^Doi)uaUyA'c\,.,^pj,;i  39^1^^  ^357^  gjx  thousaud  and  thirty  barrels  were 
Kcrchevarico.^ccounted  for — together  making  twenty  thousand  seven 
hundred  and  forty-nine  barrels,  leaving  one  thousand 
eight  hundred  and  eighty-five  barrels.  But  of  the 
twenty  thousand  seven  hundred  and  forty-nine  barrels, 
two  thousand  nine  hundred  and  sixty-nine  barrels  were 
only  partly  accounted  for  by  account  No.  23,  K — 
$4,881,95,  being  the  sum  accounted  for  on  the  two 
thousand  nine-hundred  and  sixty-nine  barrels,  No.  5:^, 
K.,  No.  27,  K.,  and  No.  20,  K.,  show  the  country  agents 
to  whom  the  twenty-two  thousand  six  hundred  and 
thirty-four  barrels  were  shipped  for  sale.  Of  the  two 
thousand  nine  hundred  and  sixty-nine  barrels  partly  ac- 
counted for,  five  hundred  were  shipped  to  H.  Cattermole 
and  this  five  hundred  barrels  was  accounted  for  in  full 
as  shown  by  paper  No.  19,  K.,  leaving  two  thousand  four 
hundred  and  sixty-nine,  and  the  residue  of  this  two 
thousand  four  hundred  and  sixty-nine  not  otherwise  ac- 
counted for  is  shown  by  paper  No.  23,  K.,  and  the  memo- 
randum statement  of  account  of  Ruffner  Donnally  & 
Co.,  and  John  J.  Roe  &  Co. 

By  account  No.  21,  H.,  dated  December  23,  18»55,  it 
will  be  seen  that  Hewitt,  Kercheval  &  Co.,  show  that 
they  received  in  cash  from  Walker  &  Kellogg,  Peoria, 
Illinois,  in  full  for  one  thousand  five  hundred  and 
fifty  barrels  of  Kanawha  salt,  $5,005,01,  which  was  for 
salt  shipped  by  Hewitt,  Roe  &  Co.,  before  the  1st  of 
August,  1854,  and  is  also  a  part  of  the  twenty-two  thous- 
and six  hundred  and  thirty-four  barrels  above  named. 
This  last  named  amount  of  money  is  charged  to  Hewitt, 
Kercheval  &  Co.,  and  by  them  accounted  for  to  Ruffner, 
Donnally  &  Co. ;  Hewitt,  Kercheval  &  Co.,  also  charge 
themselves  with  $742,  September  22,  1855,  and  credit 
Ruffner,  Donnally  &  Co.,  therewith,  by  transf?--  from 
Hewitt,  Roe  &  Co.  This  $742,  covers  some  two  hun- 
dred and  thirty  barrels  more.  These  fifteen  hundred  and  fif- 
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ty,and  two  hundred  and  thirty  barrels,  Hewitt,  Koe  &  Co.,  j„ne%orm. 
have  not  hereinbefore  had  credit  for  out  of  the   twenty-'    Rirffner  " 
two  thousand  six  hundred  and  thirty-four  barrels  afore-^"°"^|7 ''^ ^*'' 
said,  which,  when  credited  to  them   still  further  reducesKerc^evarAco. 
the   amount  of  barrels  shipped   by  Hewitt,    Roe  &  Co., 
not  before  accounted  for.     The  papers  and  figures  before 
referred  to,  show  clearly,  it  seems  to  me,  that  the  amount 
of  barrels   of  salt   shipped  by  Hewitt   Roe  &  Co.,  to 
country  agents,  not  paid  and  settled  tor  by  them  cannot 
exceed  one   thousand  two  hundred   and   eighty  barrels, 
and  they  went  into    the  hands   of  John  J.  Roe  &  Co.; 
and  John  J.  Roe&  Co.,  in  said  paper  before  referred  to, 
report   them  to   Ruffner,  Donnally  &  Co.,  as   having  in 
their  hands  to  collect,  and  in  fact  the    commissioner  has 
charged   them    in  full  to  John  J.  Roe  &  Co.,  in  his  ac- 
count against  them. 

But  in  addition  to  this,  John  B.  Smith,  the  agent  of 
Ruffiier,  Donnally  &  Co.,  upon  consideration,  negotiation 
and  correspondence  on  the  subject,  with  John  J.  Roe  & 
Co.,  and  after  receiving  all  the  reports  of  Hewitt,  Roe  & 
Co.,  of  their  transactions  as  the  agents  and  factors  of  Ruff- 
ner, Donnally  &  Co.,  and  with  the  full  concurrence  of 
plaintiff  Ruffner,  in  consideration  of  the  payment  of  the 
sum  of  $2,000,  paid  to  him  for  Ruffner,  Donnally  &  Co., 
by  John  J.  Roe  &  Co.,  settled  in  full  all  the  unsettled 
claims  of  Ruffner,  Donnally  &  Co.,  against  them  and 
against  Hewitt,  Roe  &  Co.;  and  in  consideration  of  the  pay- 
ment of  the  $2,000,  aforesaid,  the  said  John  B.  Smith  as 
agent  as  aforesaid,  made  and  delivered  to  John  J.  Roe  & 
Co.,  a  receipt  in  these  words,  viz:  "Received,  Louisville, 
Oct.,  1857,  ot  John  J.  Roe  &  Co.,  two  thousand  dollars  (to 
be  applied  in  payment  of  an  acceptance  of  their  draft,  due 
the  15th  inst.,)  which  amount  is  in  full  settlement  of 
all  claims  against  them  and  aganist  the  late  firm  of  Hew- 
itt, Roe  &  Co.,  and  we  hereby  relinquish  and  transfer  to 
them  all  notes,  accounts,  salt  held  by  country  agents,  and 
all  evidences  of  indebtedness  to  us,  or  to  them,  for  our 
account  growing  out  of  previous  transactions  with  them 
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junf  Term.  ^^  ^"^  ageiits  fop  the  —  Kanawlia  salt,  agreeably  to  their 
Ruffiier      proposition  made  to  us  in  their  letter  of  the  9th  inst.'^ 

l>oni.aJly  .tCc,  [Signed.]  "RUFFNER,  DONNALLY  &  Co., 

Kerc^evidACo.  By  JoHN  B.  Smith,  Attorney/' 

This  receipt  was  executed  on  the  reception  of  the 
$2,000,  and  it  was  enclosed  in  a  letter  written  from  I^uis- 
ville,  Nov.  13,  1857,  by  said  Smith,  as  agent  as  afore- 
said, to  John  J.  Roe  &  Co.,  at  St.  Louis,  in  which  he 
says  to  John  J.  Roe  &  Co.,  "we  are  sorry  to  say  a  short 
time  since  a  very  large  fire  near  us  caused  us  to  move 
our  books  and  papers,  and  some  were  lost.  The  account 
of  J.  J.  Roe  &  Co.,  and  Hewitt,  Roe  &  Co.,  stood  open 
upon  our  books.  Our  book  keeper  had  them  in  a  bun- 
dle and  had  not  made  his  entries,  as  our  Mr.  Rufiiier 
told  him  he  expected  to  make  this  arrangement,  and  have 
them  all  closed  up  at  once.  We  now  must  ask  the  fevor 
of  Mr.  Cochran  to  give  us  a  copy  of  J.  J.  Roe  &  Co's 
account  against  Ruffner,  Donnally  &  Co.,  also  of  Hew- 
itt, Roe  &  Co.,  against  same,  and  we  promise  not  to  let 
them  go  out  of  our  hands  until  they  are  entered,  and 
both  accounts  of  Roe  &  Co.,  and  H.  R.  &  Co.,  are  closed 
and  squared  up.  Give  us  the  entries  necessary  to  square 
up  our  ledger  and  the  salt  accounts.  We  are  very  sorry 
to  trouble  you  for  these  accounts,  as  they  have  been  ren- 
dered, but  hope  the  unfortunate  way  in  which  we  lost  them 
a  sufficient  apology."         "Your  friends,'' 

[Signed.]  Ruffner,  Donxally  &  Co., 

John  B.  Smith. 
This  letter  and  receipt  is  found  on  pages  one  hundred 
and  seventy  and  one  hundred  and  seventy-one  of  the 
printed  record.  A  letter  from  plaintiff  Ruffner  to  J.  J. 
Roe  &{h.,  at  St.  Louis  dated  16th  October,  1857,  show- 
ing that  the  settlement  was  made  and  receipt  executed, 
with  the  knowledge  and  sanction  of  said  Ruflfner,  is  found 
on  pages  one  hundred  and  sixty-nine  and  one  hundred 
and  seventy  of  printed  record.  The  deposition  of  said 
John  B.  Smith  was  taken  in  this  cause  by  Ruffiier,  Don- 
nally &  Co.,  and  he  says,  on  cross-examination  by  Hum- 
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phrey  Tiitt&  Tcrn^,  on  page  two  hundred  and  six  of  the  j„„e^xeriii. 
printed  record.  "I  have  acted  as  the  agent  of  Ruflher,  ^j^,^;;;,  ' 
Donnally  &  Co.;  my  agency  commenced  in  January,^'^""'*"^' * ^** * 
1854;  it  embraced  the  district  below  the  Falls  of  Ohioj^or^heviVkcc 
including  Louisville,  St.  Ijouis,  and  Nashville,  and  it 
has  continued  up  to  the  present  time."  After  this  state- 
ment by  Smith  he  is  asked  these  further  questions,  found 
on  pages  two  hundred  and  six  and  two  hundred  and  seven 
of  the  printed  record.  "Have  you  a  written  power  of  at- 
torney conferring  the  appointment  of  agent  on  you  ;  if 
so  you  are  required  to  file  it."  Answer.  "I  have  such  a 
]K)Aver  of  attorney,  and  file  it  with  this  deposition  mark- 
ed 'John  B.  Smith,  power  of  attorney.'  Have  all  your 
acts  under  that  power  of  attorney,  as  agent  of  Ruffher, 
Donnally  &  Co.,  been  recognized  heretofore  up  to  the 
present  date,  by  that  firm?  Answer.  They  have.  Did 
you  direct  or  sanction  the  transfer  of  the  salt,  and  other 
effects  of  Ruffner,  Donnally  &  Co.,  in  January,  1857,  from 
John  J.  Roe  &  Co.,  to  Humphrey,  Tutt  &  Terr}'  ?  An- 
swer. I  did."  Again  on  page  two  hundred  and  nine  of 
the  printed  record,  said  Smith  is  asked  these  questions 
by  same  :  "How  much  money  was  raised  by  you  and 
collected  by  you  during  the  year  1856  for  Ruffner,  Don- 
nally &  Co.  ?  Answer.  About  five  hundred  thousand  dol- 
lars. How  was  the  greater  part  of  that  amount  raised  ? 
Answer.  By  bills  drawn  on  salt  in  the  hands  of  their 
different  agents.  Could  you  have  protected  the  credit  of 
Ruffner,  Donnally  &  Co.,  or  met  their  liabilities  without 
drawing  or  negotiating  bills  during  the  year  1856,  or 
early  part  of  1 857  ?  Answer.  I  could  not."  On  page 
two  hundred  and  nine  of  the  printed  record,  said  Smith 
also,  says:  "that  on  the  1st  day  of  January,  1857,  the 
liabilities  of  Ruffner,  Donnally  &  Co.,  at  the  Louisville 
agency  was  ^85,200.00."  On  page  two  hundred  and 
twelve  of  the  printed  record,  said  Smith  is  asked  this 
question  by  Ruffiier,  Donnally  &Co's.,  counsel :  "Who 
had  the  sole  direction  of  the  salt  of  Ruffner,Donnally  & 
Co.,  in  St.  Louis  in  the   hands  of  Hewitt,    Kercheval  <t 
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Juni^'itrm.  ^^^'f  "^  ^^^  X^*^^  ^^^^^  ^  Aiiswcr,  I  had."  ^  On  page  two 
iiimvicr  hundred  aud  twenty  of  the  printed  record,  said  Smith  is 
Dt.iirtaiiy  c«fc  o>...jj.jjgj  this  question  on  cross-examination.  "Was  not 
KerrVuvai^Co.t'i^  agcncv  of  Ruffncr,  Donnally  &  Co.,  at  Louisville,  the 
chief  agency  for  their  business  west  and  north-west  of 
Cincinnati ;  and  were  not  the  books  and  papers  for  that 
concern  kept  at  Louisville  for  all  that  region,  and  was 
not  their  house  at  Ix>uisville  the  only  one  with  which 
the  agents  at  St.  I^ouis  corresponded  ?  Answer,  It  was  ; 
the  books  and  papers  were  kept  here  for  all  that  region 
and  their  house  (Louisville,  Ky.,)  was  the  only  one 
with  which  the  agents  at  St.  Louis  corresj^onded."  On 
page  two  hundred  and  seven  of  the  printed  record,  said 
Smith  says,  "he  rendered  accounts  to  Ruffner,  Don- 
nally &  Co.,  each  quarter."  On  pages  two  hundred  and 
eighteen  and  two  hundred  and  nineteen.  Smith,  on  cross- 
examination,  is  asked  these  questions :  "Did  not  J.  J. 
Roe  &  Co.,  and  Hewitt,  Roe  &  Co.,  settle  with  Ruffner, 
Donnally  &  Co.,  through  you  in  October,  1857,  for  all 
the  business  that  had  been  in  their  hands  and  was  not 
that  settlement  satisfactory  to  you ;  look  at  the  paper  I 
hand  you  marked  M,"  (which  is  the  receipt  aforesaid) 
"filed  with  the  answer  of  Roe  in  this  cause  and  state  what 
you  know  about  it ;  and  who  signed  it  ?"  Answer,  "J. 
J.  Roe  &  Co.,  had  seven  thousand  four  hundred  and  five 
barrels  of  salt  transferred  to  them,  it  being  the  balance 
of  Hewitt,  Roe  &  Co^s.,  salt  which  was  settled  for ;  the 
paper  alluded  to  and  now  shown  me  I  signed  and  I  knew 
the  same  to  be  correct."  And  afterwards  on  page  two  hun- 
dred and  nineteen  of  the  printed  record.  Smith  in  speak- 
ing of  said  seven  thousand  four  hundred  and  five  barrels 
of  salt  says :  "They  were  the  same  Hewitt,  Kercheval  & 
Co.,  transferred  to  J.  J.  Roe  &  Co.;  in  1854  Hewitt, 
Roe  &  Co.,  dissolved ;  Hewitt,  Kercheval  &  Co.,  were 
their  successors ;  in  December,  1856  Hewitt,  Kercheval  & 
Co.,  transferred  the  salt  of  Hewitt,  Kercheval  &  Co.,  and 
Hewitt,  Roe  &  Co.,  to  John  J.  Roe  &  Co.,  and  when  J. 
J.  Roe  &  Co.,  transferred   to   Humphrey,   Tutt  &  Terry 
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they  retained  the  salt  of  HeAvitt,  Roe  &  Co.,  and  render-  j„u2'i>rm. 
ered  their  accounts  for  same."     In  his  last  answer  in  his     _" 

Ruffiipr, 

deposition  on  page  two  hundred  twenty-one  of  theprint-^®"'^"*^^^^®* 
ed  record,  said  Smith  says:  "The  account  of  Hewitt,j.^j.^^;j^*2^ ^^, 
Roe  &  Co.,  and  Hewitt,  Kercheval  &  Co.,  are  kept  in  § 

the  name  of  Hewitt,  Roe  &  Co.,  on  the  books  of  Ruff- 
ner,  Donnally  &  Co.;  when  Hewitt,  Roe  &  Co.,  dissolved 
Hewitt,  Kercheval  &  Co.,  succeeded  them  ;  the  accounts 
of  Hewitt,  Kercheval  &  Co.,  were  regularly  carried  on 
under  the  name  of  Hewitt,  Roe  &  Co.,  and  their  accounts 
have  never  been  separated  ;  the  seven  thousand  four  hun- 
dred and  five  barrels  of  salt  was  all  Hewitt,  Roe  &  Co., 
had ;  that  has  been  closed  and  paid  for  by  J.  J.  Roe  & 
Co." 

The  power  of  attorney  to  John  B.  Smith  filed  with 
his  deposition  is  dated  the  16th  day  of  January,  1854, 
and,  among  other  things,  it  authorizes  him  to  sign  the 
name  of  Ruflfher,  Donnally  &  Co.,  to  all  accounts,  re- 
ceipts Ac.  and  to  make  negotiable  notes,  bills  and  other 
securities  in  the  name  of  said  firm  to  be  used  for  their 
purposes  and  to  endorse  the  name  of  the  firm  on  all  such 
notes,  bills  and  secureties,  <fec. 

The  notice  of  dissolution  of  the  firm  of  Ruffner,  Don- 
nally &  Co.  as  published  in  the  Louisville  Journal  on 
the  26th  day  of  January,  1856,  is  as  follows :  "The  co- 
partnership of  Ruffner,  Donnally  &  Co.  expired  by  lim- 
itation the  first  of  this  month.  John  B.  Smith  is  au- 
thorized to  use  the  name  of  the  firm  in  liquidation." 

The  accounts  current  of  Hewitt,  Kercheval  &  Co., 
rendered  to  Ruflber,  Donnally  &  Co.  at  different  times 
through  the  year  1856,  taken  in  connection  with  other 
evidence,  show  that  it  was  the  habit  of  Smith,  as  the 
agent  of  Ruffner,  Donnally  &  Co.  to  draw  and  sign  drafts 
&c.,  on  them,  in  the  name  of  Ruffner,  Donnally  &  Co., 
through  the  year  1856,  for  advancements,  &c.,  and  to  act 
for  Ruffner,  Donnally  &  Co.  and  as  their  agent  in  all  re- 
spects after  the  expiration  of  the  year  1855,  as  before 

except  as  to  the  forwarding  of  salt. 
76 
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june^tVm.       '^^^  Original  contract  between  Hewitt,  Roe  &  Co.  and 
Riiftner,     Ruflfhcr,  Donnally  <fe  Co.,  as  to  commissions  was,  as  it 

onna^y  c      'appears  to  me,  twenty  cents  per  barrel,  on  all  salt  taken 
Kerchevaiico.from  Icvce  and  placed  in  store — Ruffner,  Donnally  &  Co., 
^  to  furnish  house  for  storage,  except  guarantee  on  sales ; 

on  all  sales  from  levee  thirteen  cents  per  barrel  with  a 
like  exception  ;  on  all  salt  forwarded  to  county  agents 
from  the  levee  direct,  three  cents  per  barrel,  and  dray- 
age  and  cooperage  on  salt  forwarded  to  be  an  additional 
charge.  I  also  am  of  opinion  that  according  to  the  true 
meaning  and  spirit  of  the  contract,  the  twenty  cents  and 
thirteen  cents  commissions  on  sales  should  be  considered 
the  charge  only  where  the  salt  was  delivered  on  the  levee 
in  reasonably  good  condition  as  to  cooperage,  &c. ;  but 
if  it  was  necessar}^  on  account  of  the  bad  condition  of 
the  salt  as  to  cooperage,  Ac,  when  delivered,  that  Hew- 
itt, Roe  &  Co.,  should  expend  money  about  the  cooperage 
thereof,  to  put  it  in  a  condition  to  secure  it  from  waste, 
and  make  it  merchantable  in  barrels,  the  money  so  ex- 
pended should  be  paid  additional ;  and  so  of  other  expen- 
ses necessarily  incurred  for  extraordinary  purposes  to 
protect  and  save  the  salt  from  distruction  or  waste  while 
at  levees. 

I  am  unable  to  determine  very  satisfactorily  from  ex- 
hibit A  filed  with  Roe's  answer,  being  a  letter  from  Hew- 
itt, Roe  &  Co.  to  Ruffner,  Donnally  &  Co.,  dated  the  15th 
of  April,  1851,  and  exhibit  B  filed  with  same  answer, 
being  a  letter  from  plaintiff*,  Lewis  Ruffner,  to  Hewitt, 
Roe  &  Co.,  dated  the  6th  of  May,  1851,  what  compcnsii- 
tion  Hewitt,  Roe  &  Co.  were  to  receive  for  collecting 
from  country  agents  or  w'hether  they  were  to  collect  at  all 
under  the  original  contract — for  Ruffner  in  his  letter  says 
the  guarantee  is  not  at  this  time  expected,  but  sales  on 
time  must  have  reference  to  the  unquestionable  solvency 
of  parties.  Tt  is  not  as  yet  decided  whether  the  Com- 
pany may  not  employ  a  collecting  agent."  This  matter 
does  not  appear  to  have  been  clearly  agreed  on  at  the 
time  of  the  contract.     But  this    is  not  verv  material   as 
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the  contract  was  soon  changed  by  the  parties  so  as  to  al-  ju„o^x!erm. 
low  Hewitt,  Roe  &  Co.,  thirteen  cents  for  forwarding  ^^i^^ 
from  levee  to  country  agents — The  only  change  it  can  see^^^^^^f  *  ^^ 
that  was  made  in  the  original  contra(;t  was  in  substitnt-K^.^^^^vi"i(>o. 
ing  thirteen  cents  in  lieu  of  three  cents,  and  this  thir- 
teen cents  included,  perhaps,  though  not  clearly,  ordi- 
nary collections  from  country  agents.  I  think  it  clear 
that  there  was  no  guaranty  or  warranty,  as  to  sales  on 
time  or  salt  shipped  to  country  agents.  After  a  careful 
examination  of  the  charges  for  commission  as  shown  by 
the  monthly  reports  of  sales  and  forwarding  made  by 
Hewitt,  Roe  &  Co.  to  Ruffner,  Donnally  &  Co.  and  their 
accounts  current,  and  considering  all  the  evidence,  and 
circumstances  bearing  on  the  case,  and  giving  them  their 
proper  legal  effect,  and  weight,  I  can  not  determine  that 
Hewitt,  Roe  &  Co.  charged  Ruffner,  Donnally  &  Co.,  ex- 
cessive or  erroneous  commissions  or  drayage.  It  is  true 
that  some  of  the  accounts  or  returns  show  charges  of 
seven  cents  per  barrel  extra  for  drayage  of  salt  from  levee 
to  yard  or  place  of  storage,  but  on  scrutinizing  the  ac- 
counts and  returns  closely,  it  will  be  seen,  generally,  that 
where  the  seven  cents  per  barrel  is  charged  for  drayage 
from  levee  to  yard  or  place  of  storage,  thirteen  cents  per 
barrel  only  is  charged  for  commission  for  selling  the 
same,  which  makes  the  aggregate  charge  per  barrel  for 
the  salt  sold  at  yard  or  place  of  storage,  twenty  cents  the 
contract  price.  I  am  clearly  of  the  opinion  from  the 
M'hole  case  that  the  charges  of  Hewitt,  Roe  &  Co.  for  salt 
shed,  are  proper,  and  so,  as  to  cooperage.  The  evidence 
clearly  shows  that  much  of  the  salt  was  delivered  at  levee 
in  bad  condition  as  to  cooperage. 

I  think  there  is  sufficient  in  the  record  to  show  that 
Ruffner,  Donnally  &  Co.,  assented  to  and  acquiesced  in 
the  charges  of  Hewitt,  Roe  &  Co.,  for  services  of  special 
agent  in  collecting,  at  five  times,  in  the  months  of  April, 
October  and  November,  1852,  and  May,  1854.  These 
charges  of  Hewitt,  Roe  &  Co.,  which  I  have  been  con- 
sidering, were  all  communicated  and  returned  by  Hew- 
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juni^Terni.  '*^  ^^^  ^  ^^'f  ^^  Ruffner,  Donnally  &  Co,  in   their  re- 

Rumier,     ports  of  sulcs  and  accounts  current,  at  or  near  the  time 

v^       *'thev  were  incurred  and  made,  without  obiection  at  the 

Hewitt  "  '  •» 

Kerchevaiico.tiino  Or  until  this  suit  was  brought  some  six  years  sub- 
sequent; and  were  adopted  and  admitted  as  proper  by 
Ruffner,  Donnally  &  Co^s,  agents,  and  in  fact  settled  as 
proper  by  Ruffner,  Donnally  &  Co. 

I  will  now  proceed  to  ascertain  the  law  applicable  to 
this  case  as  between  Hewitt,  Roe  &  Co.,  and  Ruffner, 
Donnally  &  Co.,  and  in  many  respects  as  applicable  to 
the  acts  of  John  B.  Smith,  as  the  agent  of  Ruffner, 
Donnally  &  Co.,  after  the  expiration  of  the  year,  1855, 
and  also  of  plaintiff  Ruffner,  and  the  legal  weight  and 
effect  to  be  given  to  the  reports  of  sale  and  accounts  cur- 
rent made  and  returned  to  Ruffner,  Donnally  &  Co. 
Ruffner,  Donnally  &  Co.,  were  salt  merchants  as  well  as 
merchants  otherwise — their  residence  and  place  of  buy- 
ing salt  was  Kanawha  Co.,  Va.;  Hewitt,  Roe  &  Co,, 
were  commission  merchants  doing  business  in  a  different 
state  and  at  considerable  distance  from  Virginia.  Hew- 
itt, Roe  &  Co.,  in  1851,  became  the  agents  or  factors  of 
Ruffner,  Donnally  &  Co.,  in  St.  Louis,  as  hereinbefore 
stated. 

A  factor  is  commonly  said  to  be  an  agent  employed  to 
sell  goods  or  merchandise  consigned  or  delivered  to  him 
by  or  for  his  principal,  for  a  compensation  commonly 
called  factorage  or  commission  ;  and  when  for  additional 
compensation,  in  case  of  sale,  he  undertakes  to  guaranty 
to  his  principal  the  payment  of  the  debt  due  by  the 
buyer,  he  is  said  to  receive  del  credei'e  commission.  A 
factor  is  called  a  home  factor  when  he  resides  in  the 
same  state  or  country  with  his  principal ;  and  he  is  called 
a  foreign  factor  when  he  resides  in  a  different  state  or 
country.  Story  on  Agency,  section  33  and  cases  there 
cited.  An  agent  may  ordinarily  be  appointed  by  parol, 
in  the  broad  sense  of  that  term  at  the  common  law ; 
that  is  by  a  verbal  declaration,  in  writing  not  under  seal 
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or  by  acts  and  iraplieations.  An  agency  may  be  created  junJ^Tenn. 
by  express  words  or  acts  of  the  principal,  or  it  may  be  Rirffneis~ 
implied  from  his  conduct  and  acquiescence.  So  the  ua-'^^""" "f  *  ^'^ 
ture  and  extent  of  the  authority  of  an  agent  may  beKer^eva/ico. 
implied  or  inferred  from  the  circumstances.  Same  au- 
thor section  15.  The  most  usual  mode  of  appointment 
of  an  agent  is  by  an  unwritten  request,  or  by  implica- 
tion, from  the  recognition  of  the  principal  or  from  his 
acquiesence  in  the  acts  of  the  agent.  Same  author  sec- 
tion 54.  If  an  agent  has,  by  a  deviation  from  his  orders, 
or  by  any  other  misconduct  or  omission  of  duty,  be- 
come responsible  to  his  principal  for  damages,  he  will  be 
discharged  therefrom  by  the  ratification  of  his  acts  or 
omissions,  by  the  principal,  if  made  with  full  knowledge 
of  all  the  facts  and  circumstances.  A  ratification,  when 
fairly  made,  will  have  the  same  effect  as  an  original  au- 
thority has,  to  bind  the  principal,  not  only  in  regard  to 
the  agent  himself,  but  in  /egard  to  third  persons.  The 
ratification  relates  back  to  the  inception  of  the  transac- 
tion, and  has  a  complete  retroactive  efficacy.  Same  au- 
thor, sees.  443,  244.  The  principal  cannot,  of  his  own 
mere  authority,  ratify  a  transaction  in  part  and  repudi- 
ate it  as  to  the  rest.  And  the  general  rule  seems  to  be 
that  where  a  ratification  is  established  as  to  part,  it  ope- 
rates as  a  ratification  of  the  whole  of  that  particular 
transaction  of  the  agent.  It  is  not  necessary  that  there 
should  be  any  positive  or  direct  confirmation.  And  for 
this  purpose  the  acts  and  conduct  of  the  principal  are 
construed  liberally  in  favor  of  the  agent.  Long  acqui- 
escence without  objection,  and  even  silence  of  the  prin- 
cipal will  in  many  cases  amount  to  a  conclusive  presump- 
tion of  the  ratification  of  an  unauthorized  act ;  especially 
where  such  acquiesence  is  otherwise  not  to  be  accounted 
for ;  or  such  silence  is  either  contrary  to  the  duty  of  the 
principal,  or  it  has  a  tendency  to  mislead  the  agent. 
Thus  if  an  agent  without  authority  should  compromise 
a  debt  of  his  principal,  who  after  knowledge  of  the  fact 
should  make  no  objection,  but  acquiesced  for  a  length  jf 
time  in  the  act,  he  would  be  held  bound  by  it. 
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June  xinu.  When  ail  agency  actually  exists  the  mere  acquiescence 
itiTfiber,^  ^'  ^^^  principal  may  well  give  rise  to  the  presumption  of 
Donnauy  &  ^'au  intcutioual  ratification  of  the  act.  Same  author,  sections 
Kerc^eS^&Co.^^^o  hundred  and  fifty  and  two  hundred  and  fifty-five.  In 
respect  to  silence,  whether  it  operates  as  a  presumptive 
proof  of  ratification  may  essentially  depend  upon  the 
particular  relations  between  the  parties,  and  the  habits 
of  business,  and  the  usages  of  trade.  In  the  ordinary  course 
of  business  between  merchants  and  their  correspondents, 
it  is  understood  to  be  the  duty  of  the  one  party,  receiv- 
ing a  letter  from  the  other,  to  answer  the  same  within 
a  reasonable  time;  and  if  he  does  not,  it  is  presumed 
that  he  admits  the  propriety  of  the  acts  of  his  corres- 
pondent, and  confirms  and  adopts  them.  This  princi- 
ple seems  now,  in  favor  of  commerce,  to  be  universally 
acted  upon.  And  therefore,  if  the  principal,  having  re- 
ceived information,  by  a  letter,  from  his  agent,  of  his  acts, 
touching  the  business  of  his  principal,  does  not,  within  a 
reasonable  time,  express  his  dissent  to  the  agent,  he  is 
deemed  to  approve  his  acts,  and  his  silence  amounts  to 
a  ratification  of  them.  In  the  case  of  Merteiis  r.  Nottc- 
bohins,  4  Gratt.,  163,  it  was  decided  that  ''An  account  of 
sales  rendered  by  a  consignee  to  his  consignor  is  prima 
facie  evidence  of  its  correctness."  In  the  case  otTowncJi 
V,  Birchetty  12  Leigh,  196,  Judge  Allen,  in  his  opinion,  says, 
"Where  merchants  deal  with  each  other,  and  accounts 
current  are  rendered,  the  party  receiving  and  not  ob- 
jecting, deprives  the  other  of  the  opportunity  of  declin- 
ing to  deal  with  him,  as  not  advantageous.  He  has  a 
right  to  presume  from  long  acquiescence,  that  his  rates 
and  mode  of  charging  are  satisfactory,  and  continues  to 
deal  upon  that  presumption."  In  the  case  last  cited, 
this  is  a  part  of  the  syllabus,  thereof :  "The  rule  of 
courts  of  equity,  that  an  account  current  rendered  by 
one  party  to  another,  received  and  held  without  com- 
plaint or  objection,  shall  be  deemed  a  stated  account, 
considered.  It  seems  the  rule  is  not  confined  to  accounts 
rendered  by  merchant  to  merchant,  of  mutual  dealings 
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between  them  as  merchants,  much  less  to  accounts  reu-  juni%^^. 
dered  by  merchants  abroad  to  merchants  at  home ;  that  ^^^^ 
objections  to  such  accounts  rendered,  which  will  prevent^*^"°*"f  * ^'^ 
them  from  being  stated  accounts,  must  be  made  within  aKercJlTii  &  co 
reasonable  time ;  and  that  it  lies  upon  the  party  contest- 
ing the  accounts  so  rendered,  to  prove  that  he  made  ob- 
jection within  a  reasonable  time :  the  rule  is  founded  on 
the  acquiescence  of  the  party."  In  the  case  of  Mertens 
r.  Nottcbohns,  4  Gratt.,  Judge.  Cabell  says  :  "The  efficacy 
of  a  stated  account  between  merchant  and  merchant,  is 
founded  on  the  supposed  acquiescence  in  its  justice  on 
the  part  of  him  to  whom  it  is  rendered."  Judge  Story, 
in  his  Eq.  Juris.,  vol.  1,  sec.  526,  says;  "But  in  order 
to  make  an  account  a  stated  account,  it  is  not  necessary 
that  it  should  be  signed  by  the  parties.  It  is  sufficient, 
if  it  has  been  examined  and  accepted  by  both  parties. 
And  this  acceptance  need  not  be  express;  but  may  be 
implied  from  circumstances.  Between  merchants  at 
home,  an  account,  which  has  been  presented,  and  no  ob- 
jection made  thereto  after  the  lapse  of  several  posts,  is 
treated,  under  ordinarj'  circumstances,  as  being,  by  ac- 
quiescence, a  stated  account.  Between  merchants  in 
different  countries,  a  rule,  founded  in  similar  considera- 
tions, prevails.  If  an  account  has  been  transmitted 
from  the  one  to  the  other,  and  no  objection  is  made, 
after  several  opportunities  of  writing  have  occurred,  it 
is  treated  as  an  acquiescence  in  the  correctness  of  the  ac- 
count transmitted  ;  and  therefore  it  is  deemed  a  stated 
account.  In  truth,  in  each  case,  the  rule  admits  or 
i-ather  requires,  the  same  general  exposition.  It  is,  that 
an  account  rendered  shall  be  deemed  an  account  stated, 
from  the  presumed  acquiescence  of  the  parties,  unless  an 
objection  is  made  thereto  within  a  reasonable  time. 
That  reasonable  time  is  to  be  judged  of  in  ordinary  eases, 
by  the  habits  of  business  at  home  and  abroad  ;  and  the 
usual  course  is  required  to  be  followed,  unless  there  are 
special  circumstances  to  ^'ary  it,  or  to  excuse  a  departure 
from    it."      And   in   the  succeeding  section    be   says : 
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June  Tinn    ^*Upon  like  grouDiis,  ajortiori,  a  settled  account  will  be 
— i^^r — <l6CD[^^d   conclusive   between   the   parties,   unless  some 
Donnaiiy  A  co.,fj.aud,  mistake,  omission,  or  inaccuracy  is  shown.     For 
KcrSeviU  A  co.^*  ^^^"^^  "^^  ^^^^  mischicvous  to  allow  settled  accounts 
between  the  parties,  especially  when  vouchers  have  been 
delivered  up  or  destroyed,  to  be  unravelled,  unless  for 
urgent  reasons,  and  under  circumstances  of  plain  error, 
which  ought  to  be  corrected.     And,  in  cases  of  settled 
account  the  court  >yill  not  generally  open  the  account; 
but  will,  at  most,  only  grant  liberty  to  surcharge  and 
falsify,  unless  in  cases  of  apparent  fraud."     In  the  case  of 
Stoughton  v.  Lynch,  2  Johns.  Ch.,  (N.  Y.,)  209  it  was  held 
that  "a  party  cannot  surcharge  or  falsify  an  account,  un- 
less on  the  ground  of  mistake  or  error  distinctly  charged." 
In  Consequa  v.  Fanving,  3  Johns.  Ch.,  (N.  Y.,)  595  and 
596,  it  was  held,  that  "an   order  of  reference  for  an  ac- 
count before  a  master,  must  be  founded  on  the  pleadings 
and  proofs,  and  cannot  be  made  more  extensive  than  the 
allegations  and  proofs  of  the  parties."     In  1  Phillips  on 
Ev.,  with  Cowen  and  Hill's  notes,  415,  it  is  stated  that 
"if  an  account  has  been  sent  to  a  party,  and  kept  by  him 
for  a  length  of  time  without  making  any  objection,  it 
will,  in  ordinary  matters  of  business,  among  merchants, 
raise  an  inference  that  the  correctness  of  the  account  is 
admitted  by  the  party  receiving  it.     And  where  an  ac- 
count was  shown  to  a  party,  who  raised  an  objection  to 
one  item,  but  made  no  remark  with  respect  to  the  rest,  it 
was  held  to  be  evidence  of  an  account  stated,  as  to  those 
items  to  which  no  objection   was  made.      Chisman   r. 
County  2  Man  and  Grang.,  307  :  "An  account  stated,  or 
settled,  is  a  mere  admission  that  the  account  is  correct. 
It  is  not  an  estoppel.     The  account  is  still  open  to  im- 
|)eachment  for  mistakes  or  errors.     Its  effect  is  to  estab- 
lish, jonma /ocie,  the  accuracy  of  the  items  without  other 
proof,  and  the  party  seeking  to  impeach  it  is  bound  to 
show,  affirmatively,  the  mistake  or  error  alleged.     But 
the  parties  are  never  precluded  from  giving  evidence  to 
impeach  the  account,  unless  the  case  is  brought  within 
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the  principles  of  an  estoppel  in  pais,  or  of  an  obligatory  j„ie^'iVriii. 
agreement  between  the  parties ;  as,  for  instance,  when,     ^^^j. 
upon    a    settlement,    mutual    compromises    are   made.^*^°"^ "^ * ^*^» 
Opinion  of  Selden,  J.  18  N.  Y.,  292.  KcrS&Co. 

It  is  the  right  of  an  agent  to  be  re-imbursed  all  his 
advances,  expenses  and  disbursments  made  in  the 
course  of  his  agency,  on  account  of  or  for  the  benefit  of 
his  principal.  Hence,  all  the  incidental  charges  and 
expenses  incurred  for  warehouse  room,  duties,  freight, 
salvage,  repairs,  journeys  and  other  acts  done  to  pre- 
serve the  property  of  the  principal  and  to  enable  the 
agent  to  accomplish  the  objects  of  the  principal,  are  to 
be  fully  paid  for  by  the  latter.  But  this  liability  of  the 
principal  proceeds  upon  the  ground,  that  the  advances, 
expenses  and  disbursments  have  been  properly  incurred, 
and  reasonably  and  in  good  faith  paid,  without  any  de- 
feult  on  the  part  of  the  agent.  Story  on  Agency, 
section  336. 

I  think  it  is  clear  from  the  whole  case  that  John  B. 
Smith  was  not  only  the  agent  of  Ruffner,  Donnally  & 
Co.,  to  the  close  of  1865,  but  that  he  continued  to  be 
their  agent  up  to  the  bringing  of  this  suit,  and  that 
Ruffner,  Donnally  &  Co.,  ratified  and  confirmed  all  his 
acts  in  the  premises,  as  well  as  authorized  them,  and 
that  it  cannot,  reasonably  or  justly,  be  held  otherwise,  up- 
on the  law  and  evidence  in  the  cause.  Smith  was  the 
witness  of  Ruffner,  Donnally  &  Co.,  and  his  evidence, 
a  part  of  which,only,  I  have  recited,  proves,!  think,  be- 
yond doubt,  that  he  had  the  direction  and  control  of  the 
salt  and  business  of  Ruffner,  Donnally  &  Co.,  in  Sf 
Louis ;  that  during  the  years  1856  and  1857,  he  collected 
and  raised  from  the  agents  of  Ruffner,  Donnally  &  Co., 
in  the  shape  of  advancements  and  payments,  at  least  a 
half  million  of  dollars,  by  bills,  drafts,  &c.,  drawn,, 
endorsed  and  accepted  in  their  firm  name  by  him  and 
applied  the  money  to  their  use  and  relief;  and  that  they 
were  cognizant  of  his  acts  and  mode  of  doing  business 
77 
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juueTerm.  ^^^  authorized  aud  ratified  these  acts,  and,  among- 
Ruffner,     othcrs,  the  settlement  and  adjustment  of  the  accounts 

DonnaUyA'co.,^jjj  liabilities  of  Hewitt,  Roe  &  Co.,  as  well  as  John  J. 

Kerchiri^ico.Roe  &  Co.  The  most  of  his  acts  in  the  premises  seem 
to  have  been  done  under  the  eye  and  with  the  knowl- 
edge and  sanction  of  the  plaintifi,  Lewis  Ruffner,  who 
was  one  of  the  firm  of  Ruffner,  Donnally  &  Co.,  and 
especially  so,  of  this  settlement  and  adjustment.  "Where 
notice  of  the  dissolution  is  proved,  the  plaintiff*  may  re- 
but it  by  evidence  of  the  subsequent  conduct  and  decla- 
rations of  the  defendants,  tending  to  induce  the  world 
to  suppose  that  the  partnership  still  subsisted ;  as  by 
proof  that  they  subsequently  interfered  in  the  manage- 
ment of  the  business,  or  allowed  their  names  to  be  used, 
or  in  any  way  authorized  the  parties  acting  in  the  con- 
cern to  make  use  of  their  names  and  credit."  Gow  on 
Partnership,  3rd  Am.  Ed.,  198.  In  Story  on  Partnership, 
section  S28  it  is  said :  "Hence  it  is  now  the  admitted 
doctrine  of  the  common  law,  that  although  the  dissolu- 
tion of  the  partnership  disables  any  one  of  the  partners 
from  contracting  new  debts,  or  buying  or  selling  or 
pledging  goods,  on  account  of  the  firm  in  the  course  of 
the  former  trade  thereof;  yet,  nevertheless,  it  leaves 
every  partner  in  possession  of  the  full  power,  (un- 
less, indeed  upon  the  dissolution  it  has  been  exclu- 
sively confided  and  delegated  to  some  other  partner  or 
person)  to  pay  and  collect  debts  due  of  the  partnership  ; 
to  apply  the  partnership  funds  and  effects  to  the  dis- 
charge of  the  partnership  debts;  to  adjust  and  settle 
the  unliquidated  debts  of  the  partnership;  to  receive 
any  property  belonging  to  the  partnership;  and  to 
make  due  acquittances,  discharges,  receipts  and  ac- 
knowledgements of  their  acts  in  the  premises.  For 
all  these  acts,  if  done  bona  fide,  are  for  the  advancement 
and  consummation  of  the  great  objects  and  duties  of  the 
partners,  upon  the  dissolution,  to  wind  up  the  whole  part- 
nership concerns,  and  to  divide  the  surplus,  if  any^ 
iimong  them,  afler  all  debts  and  charges  arc  extinguish- 
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ed."  CoUyer  on  Partnership,  section  546.  "Thus  it  j^JeVerm. 
appears  that  a  dissolution  is  in  some  respects  prospect-  ^aftner, 
ive  only.''  Col  Iyer  on  Partnership,  section  546.  In^^o^^^^'iy  *'com 
Brovm  v.  Higginbotham  &  Cb.,  5  Leigh,  583,  it  wasKwSlTai  aco. 
decided  that  "until  the  affairs  of  the  partnership  are  set- 
tled, and  outstanding  engagements  made  good,  the 
partnership  must,  in  contemplation  of  law,  have  a  con- 
tinuance, so  far  as  respects  the  winding  up  of  its  afiairs." 
It  was  further  held  and  determined,  in  this  last  case,  that 
P.  &  B.  being  partners  and  P.  being  the  agent  of  H. 
&  Co.,  and  having  paid  debts  of  the  partnership  of  P. 
&  B.,  out  of  the  funds  of  H.  &  Co.,  B.,  as  well  as  P., 
is  bound  to  refund  the  money  to  H.  &  Co.,  and  this, 
though  such  payment  was  made  by  P.,  after  dissolution  of 
the  partnership.  Judge  Tucker,  who  delivered  the  unani- 
mous opinion  of  the  court  in  the  case,  said  :  "Both  these 
debts  were  due  either  to  Mrs.  Crawford  and  the  over- 
seer, or  1o  Higginbotham  &  Co. ;  and  as  Higginbotham 
&  Co.,  paid  them  by  direction  of  one  of  the  firm  of 
Brown  &  Paull,  though  after  its  dissolution,  it  cannot 
be  regarded  as  an  officious  payment.  For  until  the  af- 
fairs of  a  partnership  are  settled,  and  outstanding  en- 
gagements are  made  good,  the  partnership  must,  in  legal 
contemplation,  have  a  continuance,  so  far  at  least  as  re- 
spects winding  them  up.  Gow,  312,  [287 ;]  15  Ves.  (Jr.) 
Ch.,  226-7 ;  16  Ves.  (Jr.)  Ch.,  57  ;  1  Swanst.  Ch.,  480." 
It  was  competent  for  Ruffiier,  Donnally  &  Co.,  in  this 
case,  to  show  by  evidence  that  the  accounts  between  them 
and  Hewitt,  Roe  &  Co.,  have  not  been  stated  or  settled. 
This,  I  think,  they  have  clearly  failed  to  do.  But  on 
the  contrary,  the  evidence  proves  that  the  accounts  were 
not  only  stated,  but  settled,  adjusted  and  satisfied.  It 
was  also  competent  for  Ruffiier,  Donnally  &  Co.,  by  evi- 
dence, to  impeaoh  the  settled  account,  by  showing  fraud, 
mistake  or  error  in  so  far  as  substantially  alleged  in  the 
bill.  But  no  notice,  whatever,  is  taken  of  the  settle- 
ment in  the  bill,  and  consequently  no  fraud,  mistake  or 
error  therein  is  alleged.     On  this  subject,  the  bill  sim- 
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junl^Term.  P^'  alleges  "that  Hewitt^  Roe  &  Co.,  and  Hewitt,  Ker- 
~u^^,  cheval  &  Co.  have,  in  their  returns  of  sales  of  salt,  made 
DonnaUy  A  o..,(jj^^Pggg  against  your  orators  which  are  erroneous,  and  in 
K«^he^i&  Co  violation  of  their  contract  aforesaid,  a  list  of  which  are 
herewith  filed,  marked  ^O  C;'  that  there  are  other 
errors  and  improper  charges,  which  they  are  not  at  this 
time  prepared  to  present  by  special  items,  but  so  soon 
as  it  can  be  done,  will  be  presented  by  a  statement  in  writ- 
ing, and  filed  in  the  papers  of  the  cause/'  Plaintiffs 
never  assigned  additional  errors  in  the  returns  in  writing, 
by  amended  bill  or  otherwise,  properly,  so  defendants 
might  have  notice  and  be  put  on  their  guard,  so  as  to 
answer  and  make  defense,  though  the  largest  charges 
made  by  commissioner  in  his  report  contained  are  not 
mentioned  in  the  paper  "O  C."  Plaintiffs  must  have 
known  of  the  settlement  or  adjustment  when  they  filed 
their  bill,  but  they  have  not  alleged  in  the  bill  that  it 
w^as  procured  by  fraud,  or  attempted  to  surcharge  or 
falsify  it,  by  alleging  in  the  bill  that  there  was  mistake  or 
error  therein,  and  pointing  the  same  out  therein,  and  ask- 
ing that  the  same  be  corrected.  When  there  is  a  settle- 
ment of  accounts  shown,  we  have  seen  that,  generally, 
this  is  necessary  in  equity.  In  cases  of  settled  ac- 
counts, the  court  will  not  generally  open  the  accounts  ; 
but  will,  at  most,  only  grant  liberty  to  surcharge  and 
falsify,  unless  in  cases  of  apparent  fraud.  I  don't  think 
there  is  apparent  fraud  here.  And  neither  fraud,  mis- 
take or  error  in  either  the  account  or  settlement  is  sat- 
isfactorily proven.  In  fact  Ruffher,  Donnally  &  Co. 
have  offered  but  little  evidence,  and  all  their  allegations 
are  denied  in  the  answers  made  under  oath,  and  the 
answers  of  the  members  of  the  firm  of  Hewitt,  Roe  & 
Co.  deny  all  the  material  allegations  of  the  bill  as  to  er- 
rors in  the  accounts  under  the  contract,  &c.;  and  the  evi- 
dence adduced  and  filed  by  them,  I  think,  substantially 
sustains  the  answers  in  this  respect.  For  these  reasons 
I  think  there  was  no  error  in  the  decree  of  the  circuit 
court  in  sustaining  the  exceptions  of  Hewitt,  Roe  &  Co., 
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to  the  commissioner's  report,  and  dismissing  the  cause  june^Term. 
as  to  Hewitt,  Roe  &  Co.  i^er^ 

Donnally  A  Co., 

The  firm  of  Hewitt,  Kercheval  &  Co.  was  a  separate  Hewitt, 
and  distinct  firm  from  that  of  Hewitt,  Roe  &  Co.  They 
commenced  business  about  the  1st  of  August,  1854,  and 
at  the  dissolution  of  Hewitt,  Roe  &  Co.,  Hewitt,  Ker- 
cheval &  Co.,  upon  the  formation  of  their  firm,  took  charge 
of  Rufiher,  Donnally  &  Co.'s  salt  business  in  St.  Louis, 
upon  the  same  terms  and  contract  of  Hewitt,  Roe  &  Co. 
This  rate  of  compensation  continued  until  about  the  15th 
day  of  January,  1855,  by  which  time  they  had  closed  out 
all  the  salt  of  Rufiher,  Donnally  &  Co.,  received  by  them, 
being  about  six  thousand  four  hundred  and  four  barrels, 
and  rendered  an  account  of  sales,  with  an  account  cur- 
rent therefor.  They  then  informed  Rufiher,  Donnally 
&  Co.,  that  they  could  not,  and  would  not,  longer  receive 
and  dispose  of  their  salt  in  St.  Louis,  unless  their  com- 
pensation was  increased.  The  amount  demanded  and 
agreed  on  was,  I  think,  clearly,  from  the  evidence  and 
circumstances  shown,  twenty  cents  for  sales  from  levee, 
tsventy  cents  and  drayage  for  forwarding  and  collecting 
from  levee  and  twenty-five  cents  for  sales  from  store — 
Rufiher,  Donnally  &  Co.,  to  pay  storage — and  in  all  other 
respects  similar  to  the  former  arrangement.  This  I 
think  is  manifest  from  the  correspondence  upon  the  sub- 
ject, and  the  acts  of  the  parties  under  the  arrangement 
afterwards  and  throughout.  The  correspondence  on  this 
subject  commences  on  page  seventy-one  and  on  page  sev- 
enty-seven of  printed  record.  Rufiher,  Donnally  &  Co., 
through  their  Mr.  Rufiher,  endeavored  and  insisted  that 
Hewitt,  Kercheval  &  Co.,  should  agree  to  less  compensa- 
tion, but  they  declined  and  insisted  on  surrendering  the 
agency,  unless  the  compensation  then  demanded  by  them 
was  conceded  ;  and  Rufiher,  Donnally  &  Co.  did  concede 
it,  and  in  the  correspondence  admitted  that  the  former 
compensation  was  low.  Hewitt,  Kercheval  &  Co.  con- 
tinued to  act  as  the  agents  and  factors  of  Rufiher,  Don- 
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june^Term.  ^^^Ij  &  Co.  Until  about  the  23d  day  of  December,  1856, . 

^^jQ.y^j.      during  which  time  they  received  from  E-uifner,  Donnally 

DonnaiiyA'co.,^  Co.,  at  St.  Louis,  many  thousand  barrels  of  salt,  all  of 

KerSevaii  Co  which  they  sold  and  forwarded  to  country  agents  except 

about  six  thousand  seven  hundred  barrels,  which  they 

then  delivered  and  turned  over   to  John  J.  Roe  &  Co., 

commission  merchants  of  St.  Louis,  as  their  successors 

in  the  factorage   business  of  Ruffher,  Donnally  &  Co., 

under  an  arrangement  then  and  there  made  by  said  Lewis 

Ruffher,  Hewitt,  Kercheval  &  Co.  and  John  J.  Roe  &  Co. 

all  of  which  was  sanctioned  and  confirmed  by  John  B. 

Smith,  the  said  agent  of  Rufliier,  Donnally  &  Co.,  and 

by  him  fully  recognized. 

Under  the  last  named  arrangement  and  in  accordance 
therewith  Hewitt,  Kercheval  &  Co.,  not  only  turned  over 
to  John  J.  Roe  &  Co.,  the  six  thousand  and  seven  hun- 
dred barrels  of  Ruffher,  Donnally  &  Co's  salt  then  on 
hand,  but  they  also  transferred  to  said  Roe  &  Co  bills  re- 
ceivable of  Ruffher,  Donnally  &  Co.  received  by  them 
upon  sales  of  salt  to  the  amount  of  $17,151.17  and  also 
eight  thousand  five  hundred  and  fifty-nine  barrels  of  salt 
shipped  by  them  to  country  agents,  which  had  not  then 
been  fully  accounted  for,  and  at  once  rendered  to  Ruff- 
ner,  Donnally  &  Co.  their  final  account  current  showing 
that  Ruffher,  Donnally  &  Co.  were  indebted  to  Hewitt, 
Kercheval  &  Co.,  in  a  balance  of  $23,769.08.  Ruffher, 
Donnally  &  Co.,  by  their  said  agent,  by  letter  dated  the 
27th  of  December,  1856,  acknowledged  the  receipt  of 
the  account.  See  printed  record,  144.  It  appears  that 
Hewitt,  Kercheval  &  Co.,  during  their  entire  agency,  ren- 
dered, about  monthly,  to  Ruffher,  Donnally  &  Co.,  ac- 
counts of  their  monthly  sales,  and  in  each  account  they 
state  their  commissions  under  the  different  contracts. 
They  also  rendered  to  Ruffher,  Donnally  &  Co.,  accounts 
current,  frequently,  in  each  year,  in  which,  among  the 
other  items,  they  state  their  commissions,  the  amount 
paid  for  drayage  and  cooperage,  for  rent  of  yards,  for 
labor  in  and  about  protecting  and  saving  Ruffher,  Don- 
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Tially  &  Co/s  salt  at  levee,  and  amount  paid  to  agents  june^xenn. 
and  otherwise,  for  Ruflner,  Donnally  &  Co.  and  charge  ^^^j, 
them  therein  therewith ;  and  the  final  account  rendered^®°"^if*^' 
is  of  the  same  character  and  is  explicit.  The  first  ac-K^.^yJU'^  co, 
-counts  they  rendered  were  for  the  month  of  August, 
1854,  in  which  they  show  they  received  from  Hewitt, 
Roe  &  Co.  four  thousand  eight  hundred  and  sixty-three 
barrels  and  per  "Stella  Blanch^'  one  thousand  five  hun- 
dred and  forty-one  barrels  making  in  the  aggregate  six 
thousand  four  hundred  and  four  barrels  of  which  they 
sold  three  thousand  four  hundred  and  forty-nine  barrels 
and  forwarded  two  hundred  and  five  barrels,  and  they 
charged  Ruifner,  Donnally  &  Co.  with  drayage  on  nine 
hundred  and  seventy-one  barrels  at  yard  amounting  in 
the  aggregate  to  five  thousand  eight  hundred  and  seven- 
ty-five barrels  which  is  less  than  seven  cents  per  barrel  and 
to  labor  repiling  salt  at  levee  $12,  and  cooperage  on  one 
thousand  five  hundred  and  forty-one  barrels  received  by 
"Stella  Blanch'^  thirteen  cents  commission,  per  barrel,  on 
sales  $448.37.  This  account  was  forwarded  to  Ruffher, 
Donnally  &  Co.,  on  the  8th  September,  1854,  and  on  the 
19th  Rufiher,  Donnally  &  Co.,  byL.  Ruffher,  one  of  the 
firm,  acknowledged  its  receipt  with  an  apology  for  not 
replying  sooner,  and  no  objection  or  exception  whatever 
is  made  to  any  of  the  charges  or  part  of  the  accounts 
whatever.  They  rendered  monthly  accounts  of  sales  for 
September,  October  and  November,  1854,  in  each  of 
which  they  state  their  commissions,  and  the  receipt 
thereof  is  promptly  acknowledged  and  stated  to  be  right 
or  satisfactory. 

In  November  Hewitt,  Kercheval  &  Co.,  sold  all  the 
salt  they  had  on  hand,  consequently  made  no  sales  in  De-  . 
member. 

On  the  16th  of  January,  1855,  they  rendered  to  Ruff*- 
ner,  Donnally  &  Co.,  an  account  current  of  their  matters 
to  that  date  in  which  all  their  charges  are  stated  and  no 
<}xception  or  objection  was  made  or  taken  to  it.  In  their 
account  and  report  for  Februarj^,  1855,  they  charge  Ruff*- 
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juneTenn.  ^^^f  Donnally  &  Co.,  with  $40.40  for  lumber  for  dun- 
j^^ijn^^  nage  and  for  $300,  paid  Lindell  for  quarter  of  rent  ending 
Donnally  A'co-.^g^j^  February,  1855.  They  also  report  twenty-four  bar- 
Kerche^^^CoT^ls  used  for  refilling  the  amount  sold  and  their  commis- 
sioil  on  the  12th  of  April,  1855,  they  forwarded  their 
return  of  sales  by  letter  for  March  charging  twenty  cents 
per  barrel  on  one  hundred  and  forty-four  barrels  sold 
and  twenty-five  cents  on  five  hundred  barrels  sold  in 
yard.  They  also  stated  in  each  of  these  reports  the 
amount  of  salt  receiv^ed  in  each  month.  Ruffher,  Don- 
nally &Co's.,  letter,  per  said  J.  B.Smith,  dated  17th  April 
acknowledged  receipt  of  Hewitt,  Kercheval  &  Go's.,  let- 
ter dated  12th  and  no  objection  or  exceptions  are  made 
to  any  of  the  charges — ^They  also  made  a  similar  return 
for  April,  dated  30th  of  April,  and  no  objections  made ;  and 
also  a  similar  return  for  May  and  no  objections.  The 
accounts  for  April  and  May  seem  to  have  been  forwanl- 
ed  on  the  8th  of  June,  and  their  receipt  is  acknowledged 
12th  of  June.  The  account  for  April  charges  for  coop- 
erage for  salt  received  on  "Winslow,"  "Golden  Gate,'' 
"Thos.  Swann,"  and  "Baltimore,"  altogether  amounting 
to  $83.95  and  $6,  drayage.  The  account  for  May  con- 
tains charge  for  cooperage  on  salt  per  "Mediator"  "Sus- 
quehanna" "Seventy-Six"  "Return"  "Stella  Blanch"— 
amounting  together  to  $128.72.  Euffner,  Donnally  & 
Co.,  in  acknowledging  receipt  make  some  complaint  in 
this  letter  as  to  some  of  the  cooperage  being  high  espe- 
cially of  that  on  the  "Swann's"  shipment,  but  there  is  no 
denial  of  the  right  of  Hewitt,  Kercheval  &  Co.,  to  charge 
for  necessary  cooperage ;  but  in  fact  the  contrary.  The 
"Stella  Blanch"  and  "Return"  belonged  to  Ruffher, 
Donnally  &  Co.  For  the  month  of  June  Hewitt,  Kerche- 
val &  Co.,  returned  an  account  of  sales  and  account  of 
expenses  which  were  forwarded  the  18th  of  July.  In 
the  expense  account  there  are  charges  for  rent,  for  wood 
for  dunnage ;  for  cooperage  on  salt  delivered  by  "Stella 
Blanch"  amounting  to  $44.91  and  for  rolling  salt  from 
river  $39.25.     The  receipt  of  these  accounts  with  account 


Digitized  by  VjOOQIC 


OF  WEST  VIRGINIA.  617 

current  to  1st  July  is  acknowledged  by  Ruffiier,  Don-  juni?T4rm. 
nally  &  Co.,  by  letter  dated  18th  of  July,  in  which  no  ^^^^ 
objection  is  made  to  any  charge.  On  the  contrary  the^"***^)]^ * ^^ 
letter  acknowledging  receipt  says:  "We  have  enteredKerSOTit^Co. 
all  these  and  previous  accounts  on  our  books,  so  as  to 
correspond  with  yours.''  Accounts  of  sales  were  also 
rendered  for  July,  August  and  September  with  commis- 
sions at  the  rate  of  twenty-five  cents  per  barrel  on  sales, 
and  declared  by  Ruflher,  Donnally  &  Co.,  in  the  letters 
acknowledging  receipt  to  be  right.  For  the  month  of 
October,  1855,  Hewitt,  Kercheval  Si  Co.,  on  the  6th  No- 
vember, forwarded  an  account  of  sales  with  commission, 
twenty-five  cents,  and  also  an  expense  account  in  which 
drayage  is  charged  on  fitteen  hundred  barrels  of  salt  to 
boat  ?1 05.00  and  twenty-five  cents  commission  per  bar- 
rel for  forwarding,  amounting  to  $175.  This  account  of 
sales  is  acknowledged  to  be  received  and  to  be  correct 
and  entered.  This  fifteen  hundred  barrels  was  evident- 
ly forwarded  from  yard  and  not  levee.  On  the  2nd  of 
April,  1856,  Hewitt,  Kercheval  &  Co.,  rendered  an  ac- 
count current  from  1st  July,  1855  to  1st  April,  1856,  in 
which  there  are  various  charges  for  rent,  commission  <&c., 
and  the  receipt  of  it  is  acknowledged  by  Ruffner,  Don- 
nally &  Co.,  per  John  B.  Smith,  by  letter,  dated  April 
5,  1856,  in  which  no  objection  is  made  for  any  over- 
charge of  commission  or  drayage.  Some  inquiry  is 
made  about  some  other  matters  which  were  promptly  ex- 
plained by  letter  dated  9th  April.  Hewitt,  Kercheval  & 
Co.,  also  returned  an  account  current  from  1st  April^ 
1856  to  October,  of  which  no  complaint  or  objection  ap- 
pears to  have  been  made.  On  the  4th  November,  1856, 
Hewitt,  Kercheval  &  Co.,  made  return  for  October  and 
in  their  letter  to  Ruffner,  Donnally  &  Co.,  enclosing  it 
they  say  :  "We  are  having  Messrs.  Ruffner,  Donnally 
&  Co's.,  salt  put  in  order ;  it  is  a  bad  job,  and  we  trust  in 
future  that  you  will  send  your  correspondents  here  better 
cooperage,  and  allow  them  to  keep  it  under  cover."  To 
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june^erm.  which  J.  B.  Smith  replies  7th  November,  1856  acknowl- 
^^ff^^^  c^i'ig  receipt  of  letter  of  4th  and  says :  "We  hope  you 
DonnaHy & ^'and  ouF  Mr.  Ruffiicr  will  be  able  to  fall  on  some  plan  to 
KerSe^"icoWork  off  Ruffner,  Donnallycfe  Go's.,  salt.  Owing  to  its 
condition  it  will  hardly  keep  if  suffered  to  lay  over  an- 
other season — would  prefer  taking  less  price."  And 
then  Hewitt,  Kercheval  &  Co.,  rendered  a  final  account 
current  from  1st  October,  1866  to  22d  December,  1856, 
inclusive,  before  referred  to.  In  the  letter  of  Ruffner, 
Donnally  &  Co.,  acknowledging  the  receipt  of  final  ac- 
counts, no  objectioa  or  exception  is  taken  to  any  part  or 
charge  therein,  except  an  explanation  is  asked  concern- 
ing two  items,  to- wit :  in  relation  to  a  charge  for  dray- 
age  on  the  salt  in  the  yard  turned  over  to  Roe  &  Co., 
and  the  charge  of  }  per  cent,  on  $10,000  to  Bank  of 
Missouri,  $50.00.  This  letter  was  written  by  said  John 
B.  Smith,  and  among  other  things  it  says :  "The  cooper- 
age bill  is  awful,  but  we  expect  you  had  a  hard  time  of 
it."  On  the  31st  of  December,  1856,  Samuel  C.  Cochran, 
the  clerk  of  Hewitt,  Kercheval  &  Co.,  addressed  a  letter 
to  Ruflfner,  Donnally  &  Co.,  explaining  the  two  items  in 
the  account  about  which  the  enquiry  was  made,  and  I 
think  the  explanation  reasonable  and  satisfactory.  In 
his  letter  of  explanation,  Cochran,  speaking  for  Hewitt, 
Kercheval  &  Co.,  says :  "In  relation  to  the  charge  for 
drayage  and  labor  on  six  thousand  seven  hundred  barrels 
of  salt  turned  over  to  John  J.  Roe  &  Co.,  when  making 
up  your  account,  I  suggested  to  Mr.  Kercheval  the  idea 
of  making  the  charge  to  John  J.  Roe  &  Co.  He  replied 
that  it  should  be  made  to  your  account,  and  that  John  J. 
Roe  &  Co.,  in  making  up  account  of  sales  would  charge 
commissions,  twenty-five  cents  per  barrel,  less  than  the 
drayage.  The  charge  J  per  cent,  on  $10,000,  allowed 
Bank  of  Missouri,  was  an  exchange  which  they  had  to 
take  of  the  Bank  in  order  to  get  the  bills  drawn  on  you 
discounted  at  bank  rates.  They  could  have  bought 
exchange  on  New  York,  outside,  at  par,  but  had  they 
5old  these  bills  on  you  outside,  it  would  have  been  at  a 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  619 

much  greater  discount  than  in  Bank/'  In  the  said  let-  junJ?Term. 
ter  of  Ruffner,  Donnally  &  Co.,  they  do  not  claim,  as  I  ^^^^ 
understand  it,  that  Hewitt,  Kercheval  &  Co.,  were  not^>o°°^iy  *'<»•» 
entitled  to  receive  the  drayage,  but  they  suggest  that  itKerSiTirico. 
would  not  be  proper  for  them  to  pay  it,  and  then  pay 
Roe  &  Co.,  full  commission  of  twenty-five  cents  for  sales. 
I  think  it  is  clearlj^  proven  by  Cochran,  that  the  arrange- 
ment and  understanding  between  the  parties,  at  the  time, 
of  the  transfer  to  John  J.  Roe  &  Co.,  was,  that  Roe  & 
Co.,  were  to  charge  twenty-five  cents  per  barrel  for  the 
sale  of  that  salt,  less  the  drayage,  and  Roe  &  Co.,  in 
pursuance  of  that  arrangement,  did  only  charge  Ruffner, 
Donnally  &  Co.,  seventeen  cents  per  barrel  on  so  much 
of  that  salt  as  they  sold  as  may  be  seen  by  their  report 
of  the  sale  of  forty  barrels,  which  was  all  they  sold  be- 
fore the  agency  was  transferred  from  them  to  Humphrey, 
Tutt  &  Terry ;  and  Cochran  further  proves,  in  same 
connection,  as  part  of  said  arrangement  and  transfer, 
that  John  J.  Roe  &  Co.,  were  to  charge  no  commission-s 
for  collections  from  country  agents,  while  the  agency  re- 
mained in  their  hands. 

It  does  not  appear  that  any  answer  was  sent  to  Coch- 
ran's letter  of  explanation.  But  aflerwards  on  the  the 
12th  day  of  January,  1857,  and  after  the  letter  of  Coch- 
ran must  have  been  received,  the  said  John  B.  Smith 
gave  or  sent  to  said  Ruffner,  who  was  going  or  was  sent 
to  St.  Louis  to  see  John  J.  Roe  &  Co.,  among  perhaps 
others,  a  letter  of  instructions.  This  letter  is  directed  to 
Lewis  Ruffner,  Esq.,  and  the  material  part  of  it  is  in 
these  words,  viz :  "J.  J.  Roe  &  Co.  have  to  pay  for  Ruff^- 
ner,  Donnally  &  Co.,  as  per  KerchevaPs  balance  $23,750 
maturing  as  follows  :  March  4,  $5,000 ;  do.  March  8,  $2,- 
600;  do.  March  11,  $1,250;  do.  March  13,  $2,500;  do. 
March  18,  $2,500;  do.  March  21,  $2,500;  do.  March  22, 
$2,500;  do.  April  4,  $2,500;  do.  April  8,  $2,500;  (ag- 
gregating) $23,750.  *  *  We  have  drawn  on  J.  J. 
Roe  &  Co.  at  4  m.  d.,  in  December,  for  $10,000.  We 
have  written  them  to  send  authority  for  15,000  at  4  m. 
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junfiiriu.  ^'9  ^^^  January.  "We  will  want  for  February  4  m.  d.,  at 
— ~~^ — least  $15,000,  and  $15,000  for  December  and  February. 
DonnaiiyA'co.jf  they  mature  before,  in  funds,  we  can  easily,  if  neces- 
KerdleraiACo^^>  "^  letters  of  Credit  at  4  m.  d.  at  their  maturity, 
and  send  proceeds  to  J.  J.  Roe  &  Co.  in  exchange  for 
checks  on  St.  Louis.  We  prefer  negotiating  here,  as  it 
can  be  done  cheaper  and  on  longer  time.  You  will  please 
make  the  arrangements  above  mentioned  for  the  months 
of  March  and  February,  and  if  January  authority  has 
not  been  sent,  send  it  at  once.  You  will  please  have  an 
understanding  that  we  can  get  these  amounts  as  wanted 
each  month.  You  will  please  urge  them  to  close  off 
Ruffner,  Donnally  &  Co.'s  salt  in  the  city  in  spring  be- 
fore new  salt  will  go  forward."  Here  is  an  express  di- 
rection to  pay  Hewitt,  Kercheval  &  Co.'s  balance  which 
was  in  acceptances  at  time  amounting  to  $23,750,  which 
was  the  whole  of  their  balance  as  per  their  accounts  re- 
turned, except  $19.08,  and  that  was  paid  by  John  J.  Roe 
&  Co.,  and  the  $23,750  was  met  and  paid  by  Humphrey, 
Tutt  &  Terry,  to  whom  the  agency  was  transferred  from 
John  J.  Roe  &  Co.  by  an  arrangement  made  by  said 
Ruffner,  and  sanctioned  and  acted  upon  by  said  Smith 
as  the  agent  of  Ruffiier,  Donnally  &  Co.,  and  it  was  paid 
with  the  knowledge  and  by  the  direction  of  Smith,  as 
well  as  Ruflher.  Thus  it  will  be  seen  that  the  account 
of  Hewitt,  Kercheval  &  Co.  and  Ruffner,  Donnally  & 
Co.  as  returned  by  Hewitt,  Kercheval  &  Co.,  was  fully  set- 
tled and  paid  in  accordance  with  the  account  as  stated  by 
Hewitt,  Kercheval  &  Co.  in  their  final  accounts  current 
returned  to  Ruffner,  Donnally  &  Co.,  the  balance  in 
said  account  being  $23,769.08. 

After  this  account  had  been  stated  and  settled  by  pay- 
ments and  on  the  30th  of  August,  1858,  some  seventeen 
months  after  the  final  account  was  returned  and  more 
than  a  year  after  the  balance  to  Hewitt,  Kercheval  &  Co., 
had  been  settled  by  payment,  said  John  B.  Smith  wrote  a 
letter  to  Robert  M.  V.  Kercheval  dated  at  Louisville, 
30th  August,  1858,  in  which  he  says :     "Messrs.  Hum- 
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phrey,  Tutt  &  Terry,  make  charges  for  commissions  aud  junJ^Term. 
cooperage;  also  drayage  in  some  cases.  Mr.  Wilson,  iilffheri 
the  acting  agent  of  Ruffner,  Donnally  &  Co.,  and  Mr.^°°*^f  *'^^  » 
Hale,  of  Ruflher,  Hale  &  Co.,  as  well  as  Mr.  Ruffner,Kei'Sevai"ico. 
have  written  me  frequently,  and  say  write  to  you,  that 
they  expect  next  month,  and  early  in  the  month,  to  make 
a  settlement  with  Humphrey,  Tutt  &  Terry,  and  wish 
me  to  say  to  you  that  they  will  expect  you  to  pay  what- 
ever they  may  have  to  pay  for  winding  up  the  business  , 
left  by  you.  They  further  say,  they  have  been  in- 
formed that  when  you  made  up  your  mind  to  go  to  Liv- 
erpool that  your  instructions  were  to  Mr.  Martin  to  ship 
every  barrel  he  could  every  where,  as  that  would  give  you 
twenty  cents  in  your  pocket."  To  this  letter  Kercheval 
replied  at  length,  repudiating  the  claims  and  charges 
made  in  Smith's  said  letter  and  claiming  that  Hewitt, 
Kercheval  &  Co.,  nor  he,  were  in  anywise  responsible 
for  any  commissions  or  charges  that  Humphrey,  Tutt 
&  Terry  may  have  charged;  that  Hewitt,  Kercheval 
&  Co.,  had  nothing  to  do  with  the  transfer  by  Ruffner, 
Donnally  &  Co.,  of  the  agency  from  John  J.  Roe  &  Co. 
to  Humphrey,  Tutt  &  Terry,  and  did  not  know  of  it  at 
the  time,  or  the  terms  on  which  it  was  done  ;  that  that 
was  a  matter  of  arrangement  between  Ruffner,  Donnally 
&  Co.,  and  Humphrey,  Tutt  &  Terry  in  which  Hewitt, 
Kercheval  &  Co.,  had  no  part  or  concern.  He  also  com- 
plains that  he  (Smith)  did  not  make  the  objection  sooner 
when  he  knew  the  facts  better  than  now.  To  this  letter 
Smith  wrote  a  short  reply  dated  4th  September,  1858, 
in  which  he  says  Kercheval's  letter  of  the  2d  inst.  is  at 
hand  ;  that  he  wrote  Kercheval  only  as  he  was  requested 
by  the  parties  and  will  lay  his  reply  before  them,  and 
when  he  hears  from  them  will  again  let  Kercheval  hear 
from  him. 

At  this  point  further  correspondence  seems  to  have 
ceased  on  this  subject  and  nothing  further  appears  until 
this  suit  was  brought. 
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june^erm.       ^  s^^^uld  here  state  that  it  was  part  of  the  original 
j^ff^^j.     contract  between  Hewitt,  Roe  &  Co.,  and  Ruflfner,  Don* 
Donnauy&'ccnally  &Co.,  that  Hcwitt,  Roc  &  Co.,  should  accept   for 
KerSevi"ico.^^^^^>  Donnally  &  Co.,  without  charge  and  pay  their 
bills  when  due,  if  in  funds,  without  charge,  but  if  Hew- 
itt, Roe  &  Co.  made  advances  they  would  make  the  ad- 
ditional entry.     And  this  part  of  the  contract  appears  to 
have  been  continued  and  acted  on  throughout  all  the 
transfers  of  the  agency. 

It  appears  that  Hewitt,  Kercheval  &  Co.,  by  letters 
informed  and  complained  to  Ruffner,  Donnally  &  Co., 
at  different  times  in  1855,  of  the  bad  state  and  condition 
in  which  much  of  their  salt  was  delivered  on  the  levee 
at  St.  Louis,  and  especially  as  to  its  bad  condition  as  to 
cooperage  and  informed   them  of  the  necessity,  for   its 
preservation,  of  much   cooperage   being  done,  beyond 
what  might  be  considered  ordinary  cooperage ;  that  for 
what   they    called   ordinary  cooperage  they   made    no 
charge,  but  their  charges  were  for  extraordinary  cooper- 
age.    I  think  the  evidence  clearly  proves  that  much  of 
the  salt  was  delivered  in  very  bad  condition,  as  to  coop- 
erage and  otherwise ;  that  much  of  it  had  been  on  hand 
a  considerable  time  before  delivery  and  had  been  ex- 
posed and  injured  by  bad   usage  before  delivery ;  that 
the    cooperage  for  which   Hewitt,   Kercheval   &  Co., 
charged  Ruffner,  Donnally  &  Co.,  was  necessary  and  in 
feet  essential  to  the  preservation  of  the  salt  and  putting 
it  in  a  marketable  condition  ;  that  it  was  reasonable  and 
prudent  that  Hewitt,  Kercheval  &  .Co.,  should  have  the 
cooperage   done,  and  that   under  the   circumstances,  as 
shown  in  the  cause,  and  the  law,  Ruffner,  Donnally  & 
Co.,  should  pay  for  it  as  they  did.    The  charges  of  com- 
mission on  barrels  of  salt  used  in  filling   up  other   defi- 
cient barrels  may  not  be  within  the  letter  of  the  con- 
tract, still  the  charges  as  they  occurred,  were   reported 
to  Ruffiier,  Donnally  &  Co.,  with  the  other  charges  and 
were  not  objected  to,  and  must  be  considered  as  acquies- 
ced in  and  assented  to  by  Ruffner,  Donnally  &  Co.,  as 
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being  within  its  spirit  and  according  to  their  usages  of  june^Term. 
trade. 


Buffbcr, 

The  charge  of  twenty-five  cents  per  barrel  for  8alt^""**Jf  *^-^ 
fo warded  from  place  of  storage,  and  not  from  levees  isKerSevai  ago. 
perhaps  not  within  the  strict  letter  of  the  contract  as 
originally  made,  as  that  contract  so  far  as  disclosed  was 
twenty  cents  for  sales  at  levee,  twenty  cents  and  drayage 
for  forwarding  from  levee  to  country  agents,  and  twenty- 
five  cents,  and  storage  for  sales  from  place  of  storage. 
Upon  the  salt  so  forwarded  from  storage,  Hewitt,  Ker- 
cheval  &  Co.,  had  paid  the  drayage  from  levee  to  place 
of  storage,  and  the  difference  in  cents  to  Hewitt,  Ker- 
cheval  &  Co.,  between  forwarding  from  the  place  of 
storage,  and  the  levee  must  have  been  equal,  at  least,  to 
five  cents  on  the  barrel.  And  I  think  the  contract,  ac- 
cording to  its  spirit,  contemplated  that  Hewitt,  Kerche- 
val  &  Co.,  should  receive  the  same  compensation  for 
forwarding  and  collecting  that  Ihey  were  to  receive  for 
sales  made  at  the  same  place ;  and  Ruffher,  Donnally  & 
Co.,  made  no  objection  to  these  charges  when  the  final 
accounts  current  were  returned  by  Hewitt,  Kercheval  & 
Co.,  although  they  did  make  enquiry  as  to  two  other 
charges,  and  in  fact,  did  not  raise  or  make  any  question 
or  objection  to  these  charges  of  commission  on  the  three 
thousand  one  hundred  and  eighteen  barrels  of  salt  for- 
warded from  place  of  storage  for  some  eighteen  months 
after  the  return  of  the  final  account  current.  Besides, 
I  think  the  evidence  clearly  establishes  that  these  three 
thousand  one  hundred  and  eighteen  barrels  of  salt  were 
not  forwarded  from  place  of  storage  contrary  to  instruc- 
tions. It  is  true  that  during  the  spring  of  1856,  Ruff- 
ner,  Donnally  &  Co.,  by  their  said  agent.  Smith,  did  in- 
struct Hewitt,  Kercheval  &  Co.,  not  to  forward  any 
more  salt  to  country  agents,  but  to  sell  the  salt  in  the 
city;  but  it  is  manifest  that  at  that  time.  Smith  supposed 
that  the  salt  then  in  hand  would  be  sold  in  the  city  dur- 
ing the  ensuing  summer  and  fall ;  but  during  the  sum- 
mer and  fall  the  demand  for  salt  seems  to  have  been  dull 
and  the  salt  was  not  all  sold  by  a  large  amount. 
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juui^Term.  ^^^  ^^  ^^^  '^^^  October,  I806,  Rufiher,  Donnally  & 
— ^ff~j. — Co.  by  their  said  agent,  Smith,  by  letter  to  said  Hewitt, 
Donnauy  A'co..j5^gj.^he^,al  &  Co.,  say  :  "as  to  Ruffner,  Donnally  &  Co.'s 
KerchS^ai4Co.salt  wc  are  anxious  to  have  it  closed  off,  and  as  we  have 
written  you,  leave  its  management  to  your  better  judg- 
ment." See  printed  record,  326 ;  also  see  letter  from 
Lewis  Ruffner  to  Hewitt,  Kercheval  &  Co.  of  date  1st 
December,  1856.  On  the  15th  December,  1856,  after  the 
salt  had  been  forwarded,  said  Smith,  as  agent  for  Rufiher, 
Donnally  &  Co.  said  to  Hewitt,  Kercheval  &  Co.,  by  let- 
ler,  "we  are  sorry  to  part  with  you  as  our  correspondent; 
as  it  is  so,  we  are  pleased  to  fall  into  such  good  hands  as 
our  mutual  friends,  J.  J.  Roe  &  Co."  From  the  forego- 
ing it  appears  that  the  disposition  of  the  salt  on  h^nd 
was  as  early  as  October,  committed  by  Rufiher,  Donnally 
&  Co.  by  their  said  agent,  as  well  as  one  of  the  plaintifi& 
to  the  judgment  and  discretion  of  Hewitt,  Kercheval  & 
Co.  and  in  the  exercise  of  that  judgment  and  discretion 
which  they  were  desired  to  exercise,  they  forwarded  the 
three  thousand  one  hundred  and  eighteen  barrels  of  salt 
to  country  agents  and  made  their  charges  therefor,  as 
rendered.  And  from  the  evidence  of  Cochran  it  was 
part  of  the  contract  and  understanding  between  the  par- 
ties at  the  time  of  the  transfer  of  the  agency  from  Hew- 
itt, Kercheval  &  Co.  to  John  J.  Roe  &  Co.,  that  Hewitt, 
Kercheval  &  Co.  should  receive  the  twenty-five  cents  per 
barrel  for  forwarding  to  country  agents.  It  is  quite  pro- 
bable that  if  Ruffner,  Donnally  &  Co.  had  left  the  agency 
with  Roe  &  Co.,  that  there  never  would  have  been  any 
confusion  or  difficulty  about  either  this  charge  for  for- 
warding, or  drayage  on  the  six  thousand  seven  hundred 
barrels  of  salt  turned  over  to  John  J.  Roe  &  Co.,  or  the 
charges  on  collections  for  salt  forwarded  to  country  agents. 
The  whole  of  this  difficulty  was  produced  by  Rufiher, 
Donnally  &  Co.  transferring  and  turning  over  the  agency 
from  Roe  &  Co.  to  Humphrey,  Tutt  &  Terry  in  which 
Hewitt,  Kercheval  &  Co.  had  no  lot  or  part.  The  dis- 
position of  the  salt  being  expressly  committed  to  the 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  625 

judgment  of  Hewitt,  Kercheval  &  Co.  and  they  having  juni^T^^ro. 
exercised  that  judgment  and  acted  therein  as  fectors,  in     ^^^i^^^^ 
the  absence  of  evidence  to  the  contrary,  it  must  be  pro-*^*»"»*^y*^» 
sumed  that  they  acted  in  good  faith  and  with  reasonable gercheval  a Co. 
jTTudence,  under  the  circumstances.     There  is  no  evidence 
showing  that  Hewitt,  Kercheval  &  Co.  acted  in  bad  faith 
toward  Ruffner,  Donnally  &  Co.   in  forwarding  the  salt 
to  country  agents  at  the  time,  and  under  the  circum- 
stances, they  did.     It  is  proven  that  Hewitt,  Kercheval 
&  Co.  were  active,   energetic  merchants  and  sold  all  the 
salt  they  could.     Under  the  circumstances  it  can  not  be 
considered  or  held  that  Hewitt,   Kercheval  &  Co.  dis- 
obeyed instructions  in  forwarding  the  salt  to  the  country 
and  incurred  a  liability  to  Ruffner,  Donnally  &  Co.  for 
damages  therefor.     The  charges   for  wood  for   dunnage 
and  for  money  paid  for  labor  about  the  necessary  protec- 
tion of  salt  at  levee  from  freshet  in  the  river  it  seems  to 
me,  from  the  case,  as  it  appears,  must  be  held  to  have 
been  acquiesced  in  and  assented  to  by  Ruffner,  Donnally 
&  Co.  as  being  correct  and  just. 

There  is  no  charge  of  fraud  in  the  bill  against  .Hewitt, 
Kercheval  &  Co.  as  to  the  matters  I  have  been  consider- 
ing ;  nor  are  any  errors  or  mistakes  in  the  said  final  set- 
tlement with  them  pointed  out  or  specifically  stated  in 
the  bill.  It  is  true  they  file  as  part  of  the  bill  the  said 
paper  writing  "O.  C."  but  that  paper  does  not,  on  its 
face,  purport  to  apply  to  Hewitt,  Kercheval  &  Co.,  as  it 
is  made  out  specifically  against  Hewitt,  Roe  &  Co. — But 
even  though  it  be  allowed  that  the  part  of  the  charges 
contained  in  paper  **0.  C  may,  under  the  allegations  of 
the  bill,  be  reasonably  construed  to  apply  to  Hewitt, 
Kercheval  &  Co.,  still  the  bill  takes  no  notice  of  the  set- 
tlement and  payment  of  Hewitt,  Kercheval  &  Co.  and 
does  not  attempt  to  surcharge  or  falsify  the  settlement. 
And  in  addition  thereto  the  evidence  sustains  the  charges 
as  made  by  Hewitt,  Kercheval  &  Co.  against  Ruffner, 

Donnally  &  Co.,  in  their  various  accounts  rendered.     The 
79 
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jane^Term.  ^^^^^  ^^  Rnflfber,  DoDiially  &  Co.  written  by  their  agent 
— ^„,.,.  "Smith,  to  Hewitt,  Kercheval  &  Co.,  on  the  11th  April, 
Dtiina;jyA(jo.,235g^  and  other  letters  in  the  record,  expressly  authorize 
Ker'hovy  I A  O.Hewitt,  Kcrclieval  &  Co.  to  send  a  special  messenger  to 
the  country  to  close  up  country  consignments  at  the  ex- 
pense of  Ruftner,  Donnally  &  Co.  Printed  record,  230. 
I  have  not  been  able  to  find  any  evidence  to  justity 
the  commissioner  in  concluding  that  the  four  hundred 
and  seventy-three  barrels  in  his  report  named,  was  used 
for  filling  up,  simply  to  show  how  to  account  for  it.  The 
evidence  of  Cochran  specifically  proves  the  charge  of 
$1,000,  for  cooperage  in  commissioner's  report  mentioned, 
to  be  correct  and  reasonable,  and  so  of  all  or  nearly  al 
the  other  charges  made  by  Hewitt,,  Kercheval  &  Co.,  in 
their  accounts  against  Ruifner,  Donnally  &  Co.;  and  1 
do  not  think  his  evidence  is  impeached  or  shown  to  be 
unworthy  of  credit.  Many  of  the  charges  came  under 
his  personal  notice  and  supervision  when  made,  and  he 
was  better  qualified  to  testify  correctly  as  to  them,  per- 
haps, than  any  other  person,  not  interested.  He  was  the 
clerk  of  Hewitt,  Kercheval  &  Co.,  and  familiar  with 
most  of  the  transactions.  Upon  the  whole  and  without 
further  specifications,  it  seems  to  me,  that  the  charges  of 
Hewitt,  Kercheval  &  Co.,  made  in  their  accounts  ren- 
dered to  RufFner,  Donnally  &  Co.,  are  sustained  by  the 
evidence  and  course  of  business  of  the  parties. 

The  charge  of  the  commissioner  of  $2,570/29  and 
$616,84  interest  for  error  in  the  report  of  Hewitt,  Kerche- 
val &  Co.,  of  sales  of  six  thousand  two  hundred  and  sixty- 
nine  barrels  of  salt  in  1 856,  is,  I  think,  unauthorized  and 
unsupported.  It  is  not  claimed  in  the  bill  or  any  paper 
filed  therewith.  They  report  the  sale  of  this  salt  at 
$2.35  per  barrel  and  the  commissioner  charges  them  for- 
ty-one cents  on  the  barrel  more,  simply  because  Hewitt, 
Kercheval  &  Co.,  sold  salt  of  RufFner,  Hale  &  Co.,  at 
$2.76  per  barrel  during  the  same  year.  The  evidence 
f*hovvs  that  the  salt  of  Ruffner,  Hale  A  Co.,  sold  in  that 
year  was  new  salt  and  in  good  cooperage  and  full  weight. 
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and  that  under  the  circumstances,  the  old  saltof  Ruffner,  j„„e^3Vrrti. 
Donnally  c&  Co.,  with  bad  cooperage  and  slack  weight,  "^^^'^^^^     ' 
could  not  be  expected  to  command  as  full  price  as  the^*''""""7  *  ^'* 
salt  of  Ruffner,  Hale  <k  Co.;  and  Smith,  the  agent,  evi-Kerebevii^ico. 
dently  so  considered.     The  sale  of  the  salt,  and  at  the 
prices  at  which  it  was  sold,  in  each  month  of  the  year 
1856,  were  reported  from  time  to  time  to  Ruffner,  Don- 
nally  &  Co.,  and  no  objection  was  ever  made  to  the  price 
at  which  this  salt  was  sold  until  it  was  done  before  the 
commissioner  in  this  case.     I  do  not  think  there  is  evi- 
dence in  the  cause  sustaining  this  charge  of  the  commis- 
sioner either  on  the  ground  of  mistake  or  bad  fiiith  on  the 
part  of  Hewitt,  Kercheval  &  Co.,  but  the  contrary. 

The  charge  of  $8,555.68  and  interest  $2,053.36,  made 
in  the  commissioner's  report  for  the  three  thousand  one 
hundred  and  eighteen  barrels  of  salt  shipped  to  the 
country,  at  $2.76  barrel,  is,  I  think,  unauthorized.  This 
is  the  same  three  thousand  one  hundred  and  eighteen 
barrels  of  which  I  have  before  spoken  as  having  been 
shipped  to  country  agents. 

The  charge  of  $18,381.60  and  interest  $4,411.56,  for 
six  thousand  six  hundred  and  sixty  barrels  of  salt,  which 
as  the  commissioner  says  from  the  negligence  and  omis- 
sion of  duty  of  Hewitt,  Kercheval  &  Co.,  as  consignees, 
was  not  sold,  is  insupported  by  the  evidence  or  law. 
This  is  the  same  salt  that  was  turned  over  by  Hewitt, 
Kercheval  &  Co.,  to  John  J.  Roe  &  Co.,  minus  forty 
barrels  thereof  sold  by  Roe  &  Co.,  and  the  same  with 
which  the  commissioner  has  charged  Humphrey,  Tutt 
<fe  Terry,  in  their  account." 

It  appears  that  about  the  first  of  the  year  1856  an- 
other firm  and  partnership  of  Ruffner,  Hale  &  Co.  was 
formed  for  the  purpose  of  buying  and  selling  Kanawha 
salt  in  the  West  and  elsewhere.  This  firm,  as  alleged 
in  the  bill,  was  composed  of  twelve  persons,  and  it 
18  proven  that  all  of  these  persons,  including  Lewis 
Ruffner,  except  two,  were  members  of  the  firm  of 
Ruflher,  Donnally  &  Co.     The  bill  alleges  that  the  firm  of 
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.iiml^Trrm.   ^'Uflhcr,  Doiinally  &  Co.  expired  with  the  year  1855, 
uuttiier,     and  only  existed  after  that   time   "for   the   purpose   of 
kjiuu  y*  **\»i()ging  ajj(j   winding  up  its   business."     From  August 
Kmiipraiit'o.l,  1854,  to  the   expiration  of  the  year  1855,  and  after- 
wards till  near  the  close  of  1856,  Hewitt,  Kercheval  <fe 
(^o.  continued  the  agents  of  Ruffner,  Donnally  &  Co.  in  the 
selling  their  salt  on  hand  and  undisposed  of  in  St.  Tjouis, 
at  the  expiration  of  1855.     Ruffner,    Donnally   &    Co. 
ceased  to  purchase  salt  after  1855,  and  thev  shipped  no 
salt  to  St.  Louis  after  the  year  1855. 

In  the  spring  of  1856,  Hewitt,  Kercheval  &  Co.,  at  the 
instance  of  Lewis  Ruffner,  who  was  then  an  active  part- 
ner of  the  firm  of  Ruftner,  Hale  &  Co.,  as  well  as  a  mem- 
ber of  the  firm  of  Ruffner,  Donnally  &  Co.,  took  the 
agency  for  the  sale  of  the  Kanawha  salt,  shipped  by  Ruff- 
ner, Hale  &  Co.  to  St.  Louis,  for  sale,  and  for  forward- 
ing to  country  agents,  and  during  that  year  they  sold 
some  nine  thousand  four  hundred  and  forty  barrels, 
which  brought  in  the  gross  $2.76  per  barrel. 

I  am  unable  to  understand  why  the  commissioner 
(rharged  Hewitt,  Kercheval  &  Co.  with  this  six  thous- 
and six  hundred  and  sixty  barrels  of  salt,  unless  it 
was  because  he  thought  Hewitt,  Kercheval  &  Co.  were 
guilty  of  negligence  and  violation  of  duty  as  factors  of 
Ruffner,  Donnally  &  Co.  in  accepting  the  agency  for  the 
sale  of  the  salt  of  Ruffner,  Hale  &  Co.,  and  in  not  selling 
the  six  thousand  six  hundred  and  sixty  barrels  of  salt 
instead  of  the  salt  of  Ruffner,  Donnally  &  Co.,  and  at  the 
Slime  price,  and  that  if  the  salt  of  Ruffner,  Hale  &  Co. 
had  been  sold  by  them,  the  parsons  who  bought  tlic 
Ruffner,  Hale  &  Co.  salt,  would  have  bought  the  old  silt 
of  Ruffner,  Donnally  &  Co.  at  the  same  price.  Xow,  it 
must  be  remembered  that  Hewitt,  Kercheval  &  Co.  did  sail 
of  the  old  salt  of  Ruffner,  Donnally  &  Co.  six  thousand 
two  hundred  and  sixty-nine  barrels  during  that  year. 
And  Hewitt,  Kercheval  &  Co.  deny  that  Ruffner,  Bon- 
ally  &  Co.  had  any  such  right,  as  that  Hewitt,  Kerche- 
val &  Co.  could  violate  it  by  acting  for  Ruffner,  Hale  & 
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Co.  in  the  sale  of  Kanawha  salt  for  them ;  that  they  were  j,„le''tv'r"- 
free  and  independent  commission  merchants,  and  under     m,„,„.,. 
no  obligation  of  contract  or  otherwise  not  to  sell  for^*""""*^'.>  *^*^"« 
lliiifner,  Hale  &  Co.,  and  they  would  in  no  event  aIlow,^-^rciHTiill(o. 
tliemselves  to  come  under  any  such  obligation  to   Ruff- 
ner,  Donnally  &  Co.,    or  to  any  other  firm  or  {>erson. 
And  that  it  was  understood  and    desired  by  Ruffner, 
Donnally   &   Co.  and   Ruifner,  Hale  &  Co.  that  they 
should  take  charge  of  and  manage  the  salt  business  for 
Ruffner,  Hale  &  Co.  at  St.  Louis,  and  thus  prevent  all 
coalition,  and  shut  out  competition,  and  so  avoid  a  de- 
cline in  price,  which,  owing  to  the  fact  that  Ruflher, 
Donnally  &  Co's  salt  was  old,  out  of  condition  and  unsale- 
able, would  have  been  specially  oppressive  upon  them. 
Hewitt,  Kercheval  &  Co.,  deny  that  they  undertook  or 
promised  to  close  out  the  salt  of  Ruffner,  Donnally  &  Co. 
in  1856,  as  charged  in  the  bill. 

They  further  say,  substantially,  that  in  making,  and  in 
endeavoring,  to  make  sales  of  the  salt  of  Ruftner,  Don- 
nally &  Co.  and  Ruffner,  Hale  &  Co.  they  gave  prefer- 
ence to  the  salt  of  Ruffner,  Donnally  &  Co.  and  sold  all 
they  could  of  it.  The  commissioners  in  making  this 
large  charge  against  Hewitt,  Kercheval  &  Co.  is  to  my 
mind  clearly  not  sustained  by  the  evidence  or  facts  in 
the  case  and  the  law  as  applicable  thereto. 

First,  Because  the  correspondence  of  J.  B.  Smith,  as 
the  agent  of  Ruffner,  Donnally  &  Co.  with  Hewitt,  Ker- 
cheval &  Co.  on  the  10th  and  30th  of  March,  1856,  and 
of  L.  Ruffner  one  of  the  plaintiffs,  on  the  1st  April, 
1856,  and  of  Ruffner,  Donnally  &  Co.^  by  said  Smith,  on 
the  4th  of  April,  1856,  and  other  facts  and  circumstan- 
ces appearing  in  the  cause,  show  that  Hewitt,  Kercheval 
&  Co.  took  the  agency  for  the  sale  of  the  salt  of  Ruff- 
ner, Hale  &  Co.,  at  St.  Louis,  with  the  knowledge  and 
consent  of  Ruffner,  Donnally  &  Co. 

Second.  That  the  salt  of  Ruffner,  Donnally  &  Co., 
which  was  unsold  on  the  22d  of  December,  1856,  by 
Hewitt,  Kercheval  &  Co.  and  which  was  turned  over  to 
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joni^oriu.  *^^^^^  J'  R^G  &  Co.,  was,  by  L.  Ruifiier,  one  of  the  plain- 
~  iiuVuer,  tiifs,  recognized  as  the  salt  of  Ruffner,  Donnally  &  Co.^ 
DoanaiiyA'cc^^j  also  by  Ruffiier,  Donnally  &  Co.,  by  their  general 
KercIfrvtVi^coii^^nt,  John  B.  Smith  and  that  the  transfer  of  the  agency 
of  that  salt  to  John  J.  Roe  &  Co.  as  their  agents  and  as 
their  salt  was  fully  recognized  and  assented  to  by  Ruff- 
ner, Donnally  &  C^o. ;  that  Ruffner,  Donnally  &  Co  and 
Ruffner,  Hale  &  Co.,  kept  the  agency  of  the  sale  of  their 
salt  with  the  same  persons  in  St.  Ijouis  from  the  time  the 
salt  of  Ruffner,  Hale  &  Co.  first  appeared  there  in  mar- 
ket, and  when  the  agency  of  the  one  was  transferred,  the 
agency  of  the  other  was,  also,  to  the  same  person,  and 
and  without  ol>jection,  but  in  fact  by  consent.  When 
Smith  as  the  general  agent  of  Ruffner,  Donnally  &  Co., 
for  the  West,  sanctioned  and  consented  to  the  transfer  of 
the  salt  of  Ruffner,  Donnally  &  Co.  to  John  J.  Roe  & 
Co.,  he  knew  that  the  agency  for  the  sale  of  the  salt  of 
Ruffner,  Hale  &  Co.  was  also  transferred  to  them;  and  so 
of  the  transfer  to  Humphrey,  Tutt  &  Terry  afterwards 
made.  Smith  also  became  the  local  agent  of  Ruffner, 
Hale&  Co.  at  Louisville,  in  the  spring  of  1856,  while  he 
was  the  agent  of  Ruffner,  Donnally  &  Co.  as  aforesiiid, 
and  he  continued  in  both  agencies  so  far  as  I  am  able  to 
see,  without  objection. 

Tliird,  When  the  salt  was  tranferred  to  John  J.  Roe 
&  Co.,  no  claim,  or  pretence  of  claim,  was  urged  or  in- 
timated as  against  Hewitt,  Kercheval  &  Co.,  for  any  such 
cause,  nor  was  any  such  claim  made  at  the  time  Hewitt, 
Kercheval  &  Co.,  returned  their  final  accounts  current 
showing  the  debit  of  Ruffner,  Donnally  &  Co.,  to  them 
or  within  any  reasonable  time  thereafter,  nor  indeed,  so 
far  asthe  record  shows,  until  the  filing  of  the  bill  in  this 
cause  in  the  Spring  of  1859 ;  and  then  the  claim  was  not 
for  the  value  of  the  salt.  And,  further,  in  January, 
1857,  long  after  all  the  facts  to  this  respect  were  fully 
known  and  after  Hewitt,  Kercheval  <\:  Co.,  had  rendered 
their  final  accounts  current,  Ruffner,  Donnally  &  Co., 
by  their  agent  Smith,  for  and  onbehalf  of  Ruffner,  Don- 
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nally  &  Co.,  directed  the  balance   duo   Hewitt,  Kerche-  june^Tenn. 
val  &  Co.,  according  to  their  final  account  current  to  be"    Ruflner, 
paid,  and  it  was  so  accordingly  paid.  v. 

Without  deciding  the  abstract  proposition  of  law,KerchevMioc. 
whether  a  factor  engaged  in  the  selling  of  salt  for  anoth- 
er, is  guilty  of  a  violation  of  duty  by  simply  becoming 
the  factor  of  a  third  person,  without  consent,  for  the  sale 
of  salt  at  the  same  time  and  place,  I  feel  constrained  to 
hold,  in  this  case,  that  it  does  not  appear  that  Hewitt, 
Kercheval  &  Co.,  imder  the  facts  and  circumstances  dis- 
closed by  the  record,  were  guilty  of  negligence  or  vio- 
lation of  duty  to  Ruffner,  Donnally  &  Co.,  in  acting  as 
the  fiictors  of  Ruflfner,  Hale  &  Co.,  for  the  sale  of  their 
salt  in  the  year  1856.  And  if  they  had  violated  their 
duty  in  this  respect,  they  would  not  thereby  necessarily 
become  chargeable  by  Ruffner;  Donnally  &  Co.,  with  the 
value  of  their  salt  not  sold. 

The  charge  in  the  commissioner's  report  against 
Hewitt,  Kercheval  &  Co.,  of  $1,818.01  and  interest 
$436.32  relating  to  said  six  thousand  two  hundred  and 
sixty-nine  barrels  of  salt  sold  in  1856,  and  being  the 
last  item  in  the  commiasioner's  account  "B.''  against 
Hewitt,  Kercheval  &  Co.,  is  clearly  not  supported,  and 
to  a  great  degree,  tor  the  reasons  herein  stated,  in  consid- 
ing  the  charges  of  forty-one  cents  per  barrel  for  the 
same  six  thousand  two  hundred  and  sixty-nine  barrels 
sold  in  1856.  On  the  whole,  therefore,  there  was  no  er- 
ror in  the  decree  of  the  court  in  sustaining  the  excep- 
tions of  Hewitt,  Kercheval  &  Co.,  to  the  said  report  of 
commissioner  Laidley. 

The  plaintiff  filed  no  exceptions  to  the  report  of  the 
commissioner  as  to  the  accounts  of  Hewitt,  Roe  &  Co., 
or  Hewitt,  Kercheval  &  Co.,  or  either  of  them.  The 
commissioner  referred  to  the  court  the  matter  of  the  re- 
cord of  Houseman,  Smith  &  Co.,  against  Hewitt,  Ker- 
cheval &  Co.,  filed  as  evidence  before  him  by  Hewitt, 
Kercheval  &  Co.,  for  its  judgment,  and  the  court  decided 
that  the  amount  of  the  money  shown   by  the  said  record 
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junl^Term.  ag^^i^st   Hewitt,   Kercheval   &  Co.,  is  a  proper  charge 

^ttiSbOT     against  the   complainants,  and   accordingly,  for  this  ac- 

DonuaiiyA'co.  count,  decreed   in  favor  of  Hewitt,   Kercheval  &   Co., 

KerJheTaiico^g^^'^st  the  plaintiffs  for  the  sum  of  $1,348,21,  being  the 

principal  and   interest  of  the   recovery  aforesaid   due  at 

the  date  of  the  decree,   and  also  for   the  further  sum  ot 

$161,50,  being  the  principal  and  interest  paid   by  them 

for  defending  the  same. 

It  is  argufcd  here  that  it  was  error  in  the  circuit  court 
to  allow  Hewitt,  Kercheval  &  Co,  this  amount  or  any 
other  amount  on  account  of  the  recovery  of  Houseman, 
Smith  &  Co.,  against  Hewitt,  Kercheval  &  Co.  The 
facts  in  relation  to  this  matter  as  disclosed  by  the  record 
are  substantially  as  follows,  viz  :  That  the  instructions 
of  Ruffuer,  Donnally  &  Co.,  to  Hewitt,  Kercheval  & 
Co.,  were  to  sell  their  salt  by  the  barrel  according  to 
the  lick  weight,  deducting  therefrom  a  tare  jof  twenty- 
five  pounds  on  the  barrel.  In  the  year  1855,  Hewitt, 
Kercheval  &  Co.,  as  the  factors  of  Ruffner,  Donnally  & 
Co.,  sold  to  Houseman,  Smith  <fe  Co.,  twenty-six  hun- 
dred barrels  of  salt  at  forty  cents  per  bushel,  according 
to  lick  weight,  and  in  accordance  with  their  instructions, 
as  they  contend,  and  delivered,  or  caused  to  be  delivered, 
the  same  to  Houseman,  Smith  &  Co.  Afterwards,  in  Feb- 
ruary, 1856,  Houseman,  Smith  &  Co.,  brought  suit  to 
recover  damages  from  Hewitt,  Kercheval  &  Co.,  on  ac- 
count of  the  shortness  of  the  weight  of  the  salt — They 
alleging  that  they  bought  eighteen  thousand  seven 
hundred  and  sixty-six  and  five-eighths  bushels  of  salt  as 
being  contained  in  said  two  thousand  six  hundred  bar- 
rels, when  in  fact  there  was  only  fifteen  thousand  nine 
hundred  and  forty-two  bushels  of  salt  in  said  two  thous- 
and six  hundred  barrels. 

Hewitt,   Kercheval  &  Co.,  shortly  after   said  suit  was 

•   brought,  informed  Ruffner,  Donnally  &  Co.,  thereof,  and 

Ruff'ner,  Donnally  &  Co.,  by  their  agent,  were  informed 

of  the  suit  by  letter,  and  during  the  pendency  thereof 

allowed  and  paid,  without  objection,  some  costs  incurred 
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by  Hewitt.  Kercheval  &  Co.,  in  preparing  for  making  junlfTemi. 
defence  thereto,  as  may  be  seen  by  some  of  the  accounts  ^^i^ 
current  of  Hewitt,  Kercheval  &  Co.,  rendered  in  I856.^"»»^y*^'^' 
During  the  pendency  of  the  suit  Hewitt,  Kercheval  &Kerdievni  a  co. 
Co.  employed  counsel  and  made  defence  to  the  suit,  and 
the  plea  filed  by  them  was,  substantially,  that  they  sold  to 
Houseman,  Smith  &  Co.,  two  thousand  six  hundred  bar- 
rels of  salt  at  the  measure  weight  marked  on  the  barrels, 
less  twenty-five  pounds  per  barrel  as  tare,  at  whicli 
weights  the  said  twenty-six  hundred  barrels,  contained 
eighteen  thousand  seven  hundred  and  forty-six  and  thirty- 
three  hundreths  bushels  of  salt ;  that  at  the  time  ol  the  sale 
of  the  salt  it  was  proposed  by  James  Houseman,  one  of  the 
plaintiffs  therein,  that  Hewitt,  Kercheval  &  Co.,  should 
sell  the  salt  to  the  plaintiffs  at  forty  cents  per  bushel,  at 
actual  measurement ;  that  the  number  of  bushels  should 
be  ascertained  by  weighing  the  salt  or  by  re-weighing 
a  part,  and  thus  finding  the  falling  off  from  the  original, 
or  lick  weight,  as  marked  upon  the  barrels,  and  making 
a  corresponding  deduction  or  average  loss  on  the  entire 
lot  of  salt :  Both  of  which  propositions  were  refused  by 
Hewitt,  Kercheval  &  Co.,  who  did,  in  fact,  only  sell  the 
salt  at  the  original  lick  weights,  as  marked  on  the  barrels, 
less  the  twenty-five  pounds  per  barrel,  as  tare  &c.  In 
October,  1858,  at  the  trial  of  the  cause,  Houseman, 
Smith  &  Co.,  recovered  judgment  against  Hewitt,  Ker- 
cheval &  Co.,  for  $787.38  debt,  together  with  $51.95 
costs,  which  Hewitt,  Kercheval  &  Co.,  paid,  and  also 
paid  $100,  attorney's  fee  for  defence,  of  which  Hewitt, 
Kercheval  &  Co.,  notified  Ruffner,  Donnally  &  Co.,  af- 
ter the  recovery,  by  letter  dated  October  16th,  1858,  and 
required  of  Ruffner,  Donnally  &  Co.  payment  thereof. 
On  the  16th  of  February  1856,  Ruffner,  Donnally  &  Co., 
by  their  agent,  Smith,  wrote  Hewitt,  Kercheval  &  Co., 
in  answer  to  their  letter  informing  them  that  the  suit 
was  brought  as  follows:  "We  are  sorry  Houseman, 
Smith  &  Co.,  chose  to  trouble  you  in  this  matter,  as 
80 
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juno*^  Term.   ^^'^  ^^^  ^^  *^®  ^"^®  *''^®  Confident  they  got  just  what  they 

^^„j,^.p     bought,  and  as  they.bought  it,  we  would  prefer  that  the 

DonnaUy  ACo..^j^jQg  g^Quld  be  arbitrated,  as  it  is  less  trouble ;  but  we 

KorohevallUc.^vill  say  to  vou,  act  in  the  premises  as  if  it  were  your 

own  and  we  will  be  satisfied  with   whatever  you  do." 

Printed  record  330.     See  also  in  printed  record  331,  for  a 

further  letter.     Hewitt,  Kercheval  &  Co.,  accounted  to 

Ruflber,  Donnally  &  Co.,  for  the  salt  so   sold  to  Hous- 

man.  Smith  &   Co.,  and  for  the   full   amount   received. 

The  case  was  not  arbitrated  as  Hewitt,  Kercheval  &  Co. 

seem  to  have  desired  it  should  be. 

The  general  doctrine  seems  to  be  that  if  an  agent  has;, 
at  the  express  or  the  implied  request  of  his  principal, 
necessarily  incurred  expenses  in  carrying  on  or  defend- 
ing suits,  for  the  benefit  of  his  principal,  these  expenses 
must  be  borne  by  the  latter,  and  the  agent  will  be  enti- 
tled to  recover  them  from  him.  And  if  an  agent  has, 
without  his  own  default,  incurred  losses  or  damages,  in 
the  course  of  transacting  the  business  of  his  agency,  or 
in  following  the  instructions  of  his  principal,  he  will  be 
entitled  to  full  compensation  therefor.  Story  on  Agency 
sees.  235  and  339  and  cases  there  cited.  It  is  not  every 
loss  or  damage,  for  which  the  agent  will  be  entitled  to 
re-imbursement  from  his  principal.  The  latter  is  liable 
only  for  such  losses  and  damages  as  are  direct  and  imme- 
diate, and  naturally  flow  from  the  execution  of  the 
agency.  If,  therefore,  the  losses  or  damages  are  casual, 
accidental,  oblique  or  remote,  the  principal  is  not  liable 
therefor.  In  short,  the  agency  must  be  the  cause,  and 
not  merely  the  occasion,  of  the  losses  or  damages,  to 
found  a  just  right  to  re-imbursement.  Story  on  Agency 
sec.  341. 

Ruffner,  Donnally  &  Co.,  had  no  information  touch- 
ing the  said  suit  or  its  merits  before  the  trial  thereof, 
except  such  as  they  derived  from  Hewitt,  Kercheval  A- 
Co.,  by  letter,  and  of  course  what  they  said  and  did  in 
relation  thereto,  by  letter  or  otherwise,  was  on  the  faith  of 
the  correctness  of  that  information.     So  tar  as  I  can  see 
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from  the  record  in  the  case  of  Housman,  Smith  &  Co.,  ju„lfTerin. 
against  Hewitt,  Kercheval  &  Co.,  the  only  issue  pre-  i^„e7' 
sented  at  the  trial  by  the  pleadings  was  whether  Hewitt,^'^°°"'if  *'^^'^ 
Kercheval  <fr  Co.,  had  sold  the  salt  by  lick  weight  or  ac-Kerdievii'i co. 
tual  weight,  and  it  by  lick  weight  whether  they  had  de- 
livered the  full  amount.  The  issue  in  the  case  was  found 
against  Hewitt,  Kercheval  <t*  Co.,  that  is  to  say  the  jury 
upon  the  issue,  must  have  considered,  either  that  the 
whole  amount  sold  was  not  delivered,  if  the  sale  was  by 
lick  weight,  or  that  the  sale  was  not  by  lick  weight  but 
actual  weight— otherwise  they  could  not  have  found  the 
verdict  for  Housman,  Smith  &  Co.,  against  Hewitt,  Ker- 
cheval &  Co.  The  court  seems  to  have  been  satisfied 
with  the  verdict,  as  it  rendered  judgment  for  the  full 
amount  thereof  and  costs.  If  Hewitt,  Kercheval  &  Co. 
sold  by  lick  weight  and  did  not  deliver  the  full  amount 
and  the  recovery  was  on  that  account,  then  the  recoveiy 
was  because  of  their  default.  If  they  sold  by  actual  weight 
and  not  lick  weight  and  delivered  the  amount  sold  accord- 
ing to  lick  weight,  but  not  according  to  actual  weight  and 
the  recovery  was  on  that  account,  then  they  disobeyed  thier 
instructions  and  the  recovery  was  because  of  their  default. 
The  record  of  that  cause,  as  presented,  is  strong  evidence 
against  the  right  of  Hewitt,  Kercheval  ct*  Co.,  to  re- 
cover against  Ruftncr.  Donnally  &  Co.,  and  I  do  not 
think  its  force  is  overcome  by  other  evidence  in  the  rec- 
ord. It  is  true  the  record  proves  the  recovery,  but  when 
taken  in  connection  with  the  evidence,  as  to  the  instruc- 
tions of  Hewitt,  Kercheval  &  Co.,  by  Ruffncr,  Don- 
nally &  Co.,  it  also  tends  strongly  to  prove  that  the  re- 
covery must  have  been  had  by  reason  of  the  default  or 
neglect  of  Hewitt,  Kercheval  &  Co.,  either  in  the  sale  or 
in  making  a  reasonably  proper  and  diligent  defence  to 
the  suit.  I  think  the  circuit  court,  under  all  the  evi- 
dence, erred  in  decreeing  in  favor  of  Hewitt,  Kercheval 
&  Co.,  against  Ruffner,  Donnally  &  Co.,  for  the  amount 
of  the  recovery  of  Housman,  Smith  &  Co. 

The  firm  of  John  J.  Roe  &  Co.  was  formed  about  1st 
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June^xinu.  J^^uary,  1856.  This  firm,  as  I  have  stated^  was  com- 
Itnrtiier.  P^^ed,  alone,  of  Roe  &  Moore,  and  they  were  commission 
Donnaiiy  &  Co..n^^jj.chants  in  St.  Louis.  2\js  heretofore  stated,  the  firm  of 
,KercVierai  A o>. Hewitt,  Kerchcval  &  Co.,  at  or  about  the  time  of  their 
dissolution,  and  about  the  22d  of  December,  1856,  by  an 
arrangement  of  Hewitt,  Kercheval  &  Co.,  Roe  &  Co.  and 
plaintiff  Lewis  Ruffner,  which  was  recognized,  sanctioned, 
ratified  and  acted  on  by  Ruffner,  Donnaiiy  &  Co.,  by  their 
general  agent  John  B.  Smith,  Hewitt,  Kercheval  &  Co. 
transferred  the  salt  of  Ruffner,  Donnaiiy  &  Co.,  in  their 
hands  in  St.  Louis,  not  disposed  of,  and  that  shipped  to 
country  agents  by  them  and  Hewitt,  Roe  &  Co.,  which 
had  not  been  fully  accounted  for,  and  all  the  notes,  bills 
and  evidences  of  debtj  of  Ruffner,  Donnaiiy  &  Co.,  in 
their  hands  to  said  Roc,  &  Co.,  and  Roe  &Co.  received  the 
same  and  held  the  agency  as  the  agents  and  factors  of 

Ruffner,  Donnaiiy  &  Co.  until  the day  of  January-, 

1857,  about  one  month  only.  During  that  time  the  firm 
of  Ruffner,  Donnaiiy  &  Co.  being  pressed  for  money  to 
meet  their  engagements,  and  protect  their  credit,  through 
their  said  agent.  Smith,  procured  Roe  &  Co.  to  make  ad- 
vancements to  Ruffner,  Donnaiiy  &  Co.  by  acceptances, 
&c,  on  the  faith  of  the  salt  in  their  hands  for  sale  and  that 
in  hands  of  country  agents,  notes,  &c.,  to  the  amount  of 
.some  $25,000.00. 

Roe  &  Co.,  during  said  month,  sold  forty  barrels  of  the 
.salt  turned  over  to  them  for  which  they  rendered  an  ai*- 

count  to  Ruffner,  Donnaiiy  &  Co.,  about  the day  cif 

January,  1857,  in  which  it  will  be  seen  that  they  charge* 
on  each  barrel  sold  25 — 8  cents,  that  is  to  say  seventeen 
cents  per  barrel  according  to  the  arrangement  to  which  I 

have  before  alluded.     Also  on  the day  of  Januar\*, 

1857,  they  rendered  to  Ruffner,  Donnaiiy  &  Co.  an  ac- 
count current  to  date,  stating  their  charges  against  Run- 
ner, Donnaiiy  &  Co.  for  cooperage  and  other  things  in 
the  commissioner's  report  mentioned.  To  this  account 
current  and  report  of  sales  no  objection  appears  to  hav<' 
been  made  or  pointed  out,  in  any  reasonable  time,  nor  in- 
deed till  long  after  the  commencement  of  this  suit. 
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About  the day  of  January,  1857,  John  J.  Roe  &  ju„i^Tena. 

Co.  by  and  in  pursuance  of  an  arrangement  made  and  ^^^i^^ 
agreed  upon  by  Humphrey,  Tutt  &  Terry,  John  J.  Roe^""**^^  *'^- 
&  Co.  and  plaintiff  Lewis  Rufiher,  sanctioned,  recognizedKoreKi  &  Co. 
and  ratified  by  Ruffner,  Donnally  &  Co.  by  their  said 
agent,  John  B.  Smith,  transferred  to  Humphrey,  Tutt<fe 
Terr}'  the  balance  of  the  salt  in  their  hands  in  St.  Louis 
unsold,  and  also  seven  thousand  seven  hundred  and  sev- 
enty barrels  of  salt  shipped  to  country  agents  by  Hewitt, 
Kercheval  &  Co.,  not  fully  accounted  for  and  $19,034.56 
of  bills  and  notes  belonging  to  Ruffner,  Donnally  &  Co. 
which  seems  to  be  $1,883.39  more  than  received  from 
Hewitt,  Kercheval  &  Co.  and  seven  hundred  and  eigh- 
ty-nine barrels  of  salt  less  than  was  shipped  by  Hewitt, 
Kercheval  &  Co.  to  country  agents  and  turned  over  to 
John  J.  Roe  &  Co.  John  J.  Roe  &  Co.  retained  the 
unsettled  salt  matters  placed  by  Hewitt,  Roe  &  Co.  in 
the  hands  of  country  agents  in  pursuance  of  said  arrange- 
ment to  indemnify  them  against  the  indebtedness  of  Ruff- 
ner, Donnally  &  Co.  to  them  on  acceptances,  &c.  Roe 
&  Co.  took  from  Humphrey,  Tutt  &  Terry  receipts,  Ac, 
which  fully  appear  in  tHe  record. 

Afterwards,  in  October,  1857,  John  J.  Roe  &  Co.,  had 
and  made  a  full  adjustment  and  settlement  of  their  ac- 
counts and  claims,  and  of  the  salt  placed  by  Hewitt,  Roe 
&  Co.,  in  the  hands  of  country  agents  &c.,  with  plain- 
tiff Lewis  Ruffner  and  said  John  B.  Smith,  agent  of 
Ruffner,  &  Co.,  and  upon  settlement  and  adjustment  the 
said  Smith  with  the  full  knowledge  and  consent  of  said 
Ruffner,  in  consideration  of  the  sum  of  $2,000.00  paid 
by  said  Roe  &  Co.,  to  Ruffner,  Donnally  &  Co.,  gave  to 
said  Roe  &  Co.,  a  receipt  in  full  settlement  of  all  claims 
against  them  and  against  Hewitt,  Roe  &  Co.,  and  relin  • 
quished  and  transferred  to  them  all  notes,  accounts,  salt 
held  by  country  agents,  and  all  evidences  of  indebted- 
ness to  Ruffner,  Donnally  &  Co.,  or  to  them  for  or  on 
account,  growing  out  of  previous  transactions  with  them 
as  the  agents  of  Rufiher,  Donnally  &  Co.,  for  the  sale  of 
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juno^Tenii.  Kaiiawha  salt,  agreeably  to  their  proposition,  made  to 
^litti^      Ruffner,  Donnally  &   Co.,   in  their   letter  of  the  9th  of 
^°""*1^*^^  October.     This  settlement   and    adjustment  must  have 
^erchevaili  Co.^^^*^  made  with  a  knowledge  of  all  the  facts  at  the  time  bv 
Ruftner  and  Smith,  the  agent;  and  while  these  facts  were 
fresh  and  familiar  said  Smith,  the  plaintiff ^s  witness,  in  his 
deposition,  says  he  directed  and  sanctioned  the  transfer 
of  the  salt  and  other  effects  of  Ruffner,  Donnally  &  Co., 
in  January,  1857,  from  John  J.  Roe  &  Co.,  to  Humphrey 
Tutt  &  Terry.     He  also   says,  substantially,  that  all  his 
acts  as  agent  of  Ruffner,  Donnally  &  Co.,  up  to  the  date 
of  his  deposition,  were  recognized  by  Ruffner,  Donnally 
&  Co.,  and  that  John  J.  Roe  &  Co.,  had  seven  thousand 
four  hundred  and  five  barrels  of  salt  transferred  to  them, 
it  being  the  balance  of  Hewitt,    Roe  &  Co's.,  salt  which 
they  settled  for,  and  that  the  receipt,  to  which  I  have  re- 
ferred is  correct,  that  the  receipt  was  intended  to   close 
said  Roe  &Co's.,  account  in  full;  also  the  seven  thousand 
four  hundred  and  five  barrels  of  salt  transferred  to  said  Roe 
&  Co  from  Hewitt,  Roe  &  Co. ;  that  the  seven  thousand 
four  hundred  and  five  barrels  of  salt  was  all  Hewitt,  Roe 
&  Co.,  had,  and  that  has  been  closed  and  paid  for  by  said 
Roe  &  Co.     Ruffner,  Donnally  &  Co.,  in  the  letter  of 
13th  November,  1857,  written  by   said  Smith  enclosing 
said  receipt  to  Roe  &  Co.,  to   which   I  have  already  re- 
ferred says  that  the  account    of   said    Roe  &  Co.,  and 
Hewitt,  Roe  &  Co.,  stood  open  on  their  books,  and  asks 
for  a  copy  of  Roe  &  Co's.,  account  against  Ruffner,  Don- 
nally &  Co.;  also  of  Hewitt,  Roe  &  Co.,   against  same 
that  Ruffner,  Donnally  &  Co.,   might  enter  them,   and 
close  and  square  both  accounts,  saying  that  the  accounts 
asked  for  had  been  rendered,   but   had  been  lost  or  des- 
troyed.    In  accordance  with  this  request  said  Roe  &  Co., 
did  send  to  Ruffner,  Donnally  &  Co.,  their  final  account 
current  or  a  copy  thereof,  on  the  24th  November,  1857, 
which  appears  in  the  record,  to   which  no  objection   or 
exception  appears  to  have  been  made  in  any  way  or  re- 
spect or  to  said  receipt,  until  in   April,  1860,  in  the  ex- 
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amination  of  said  John  B.  Smith,  and  afterwards  in  1861  junl^Term. 
before  the  commissioner,  as  per  his-  report.  This  final  Tuiffh^ 
account  closed  and  squared  the  accounts  of  Koe  &  Co.,^*^""**if  *'^' 
and  Ruffner,  Donnally  &  Co.  The  plaintiffs  must  havcKerchevui  a  co. 
known  of  this  receipt  and  settlement  and  of  Roe  &  Go's., 
accounts  and  accounts  rendered  before  and  when  they 
filed  their  bill ;  still  the  bill  makes  no  reference  to  the 
receipt  or  settlement  and  does  not  surcharge  or  falsify 
it,  or  attempt  to  do  so,  nor  in  fact  does  the  bill,  as  I  un- 
derstand it,  claim,  expressly,  that  said  Roe  &  Co.,  are 
indebted,  to  Ruffncr  Donnally  &  Co.,  on  any  account. 
It  does  claim,  expressly  that  the  other  firms  are  each  in- 
debted, and  asks  a  settlement  of  the  accounts  of  Roe  & 
Co.,  as  well  as  the  others,  as  though  no  settlement  of 
their  accounts  was  ever  made.  Fraud  is  not  alleged  or 
j)roved  in  the  transactions  of  Roe  &  Co.,  or  in  the  said 
-settlement,  nor  is  any  suflficient  reason  shown  why  the 
returns  of  Roe  &  Co.,  and  said  settlement,  should  be  dis- 
turbed. Much  of  the  law  I  have  stated  and  much  I  have 
said  in  considering  the  case  as  to  Hewitt,  Roe  &  Co., 
applies  directly  to  the  accounts'  of  John  J.  Roe  &  Co., 
and  the  said  settlement  thereof.  The  receipt  and  settle- 
ment are  set  up  and  lelied  on  by  Roe  &  Co.,  by  their 
iinswer  filed,  which  is  sworn  to  by  John  J.  Roe.  The 
answer  of  Roe  &  Co.  is  responsive  to  the  bill,  and 
expressly  denies  any  and  all  indebtedness  or  liability  to 
Ruffner,  Donnally  &  Co.,  and  the  answer,  and  indeed  all 
the  answers  were  filed,  and  the  most  of  the  proceedings 
Jiad  in  the  cause  several  years  prior  to  1869,  when  the 
Code  of  West  Virginia  took  effect.  Entertaining  these 
views  I  do  not  feel  at  liberty  to  determine  that  there  is 
error  in  the  decree  of  the  circuit  court  in  sustaining  the 
exceptions  of  John  J.  Roe  &  Co.,  to  the  commissioner's 
report. 

I  have  hereinbefore  ascertained  and  stated  the  amount 
of  salt  on  hand  in  St.  Louis,  and  in  the  hands  of  countr\' 
agents,  shipped  by  Hewitt,  Kercheval  &  Co.,  notes,  bills, 
<&c.,  that  were  transferred  from  John  J.  Roe  &  Co.  to 
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junrxornj.   Humphrey,  Tutt  &  Terry,  and  I  have  stated  that  at  the 
Iftuffher      ^^'^^  ^^^  agency  was  transferred  from  Hewitt,  Kercheval 

Donnaiiy&'co..^  Co.  to  John  J.  Roe  &  Co.,  Ruffiier,  Donnally  &  Co. 

KerSeva/it  Co^vere  indebted  to  Hewitt,  Kercheval  &  Co.  in  the  sum  of 
$23,769.08,  and  that  $23,750  thereof  was  paid  to  or  in 
relief  of  Hewitt,  Kercheval  &  Co.  by  Humphrey,  Tutt  & 
Terry  after  the  agency  was  transferred  to  the  latter, 
by  way  of  advancement  to  Ruffher,  Donnally  & 
Co.,  at  the  instance  and  request  of  Lewis  Ruffner, 
one  of  the  plaintiffs,  and  also  of  John  B.  Smith,  the 
agent  of  Ruffner,  Donnally  &  Co.  It  further  appears 
that  Humphrey,  Tutt  &  Terry,  after  the  agency  was  trans- 
ferred to  them,  at  the  instance  and  request  of  said  Ruff- 
ner and  of  said  Smith,  as  agent  as  aforesaid,  made 
through  said  Smith,  further  advancements  to  Ruffner, 
Donnally  &  Co.,  upon  bills  or  drafts  of  Ruffner,  Don- 
nally &  Co.,  drawn  and  endorsed  by  said  Smith,  as 
agent  of  Ruffner,  Donnally  &  Co.,  to  the  amount  of 
$30,000,  which  was  applied  by  said  Smith,  as  such  agent^ 
to  the  use  of  Ruffner,  Donnally  &  Co.  in  the  payment  of 
their  just  debts.  The  $23,750  due  to  Hewitt,  Kerche- 
val &  Co.,  was  not  payable  at  the  time  of  the  transfer  of 
the  agency  from  Hewitt,  Kercheval  &  Co.  to  John  J. 
Roe  &  Co.  It  was  and  became  payable  during  the  ensuing 
spring  of  1857,  and  it  was  for  bills  or  drafts  drawn  and 
endorsed  by  said  Smith,  as  agent  as  aforesaid  upon 
Hewitt,  Kercheval  &  Co.,  and  by  Hewitt,  Kercheval  & 
Co.  accepted  for  the  use  and  benefit  of  Ruffher,  Donnally 
&  Co.;  and  Smith,  as  such  agent,  received  the  proceeds 
thereof  and  applied  them  to  the  use  of  Ruffner,  Don- 
nally &  Co.  in  the  payment  of  their  just  debts.  Under 
these  circumstances,  it  is  clear  that  Ruffher,  Donnally  & 
Co.  received  the  full  benefit  of  both  of  said  advancements 
in  the  extinguishment  of  their  just  debts  and  liabilities 
and  to  the  full  extent  thereof.  The  commissioner,  in 
his  report, page  180  printed  record,  says  the  payment  by 
Hewitt,  Kercheval  &  Co.  of  the  acceptance  is  not  dis- 
puted f  and  in  his  report  as  to  the  accounts  of  Ruffher, 
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Donnally  &  Co.  and  Humphrey,  Tutt  &  Terry,  he  allows  juue^xenn. 
Humphrey,  Tutt  &  Terry  the  full  amount  thereof,  with  in-     Rutinex, 
terest.     To  the  action   of  the   commissioner,   Ruffuer,^°""'if  *'^» 
Donnally  &  Co.,  by  their  counsel,  filed  exceptions.  Kerchev'ai  i  co. 

The  first  exception  is  as  to  the  several  items  making 
the  said  $23,750,  of  acceptances  of  Hewitt,  Kercheval 
&  Co.,  and  the  exception  is  that  "Ruftner,  Donnally  & 
Co.,  without  express  promise  in  writing,  are  not  bound 
to  pay  the  debt  of  another,  nor  had  Hewitt,  Kercheval 
&  Co.,  on  which  to  base  on  the  part  of  Humphrey,  Tutt 
&  Terry,  a  promise  to  pay  their  acceptances,  because  the 
transaction  was  fraudulent  on  the  part  of  Hewitt,  Ker- 
cheval &  Co.,  and  Humphrey,  Tutt  &  Terry  must  look 
to  Hewitt,  Kercheval  &  Co.,  for  their  compensation. 
And  Ruffner,  Donnally  &  Co.'s  exception  to  the  several 
items  making  said  $30,000.00,  being  acceptances  by 
Humphrey,  Tutt  &  Terry,  of  ten  bills  drawn  by  J.  B. 
Smith,  as  agent  of  Ruffner,  Donnally  &  Co.;  that  the 
bills  were  drawn  after  the  partnership  of  Ruflfner,  Don- 
nally &  Co.,  had  expired  by  limitation,  and  while  the 
Company  only  existed  for  the  purpose  of  winding  up 
and  closing  its  business,  all  of  which  was  known  to  the 
acceptors,  as  shown  by  the  evidence  in  the  cause."  At 
the  time  of  the  transfer  of  the  agency  from  Hewitt, 
Kercheval  &  Co.,  to  John  J.  Roe  &  Co.,  by  Ruffner,  one 
of  the  plaintiffs,  and  approved,  ratified  and  sanctioned 
by  said  Smith,  as  the  agent  of  Ruffner,  Donnally  &  Co., 
having  full  control  of  their  salt  busineas  at  St.  Louis, 
and  in  the  West,  generally,  the  said  debt  to  Hewitt, 
Kercheval  &  Co.,  was  known  and  fully  recognized  by 
both  Ruffner  and  said  Smith,  and  it  was  a  part  of  the 
contract  and  arrangement  of  transfer  of  the  agency,  so 
ratified  and  sanctioned  by  said  Smith,  that  John  J.  Roe 
&  Co.,  should  pay  to  Hewitt,  Kercheval  &  Co.,  or  in 
their  relief  by  way  of  advancement  to  Ruffner,  Donnal- 
ly &  Co.,  the  said  $23,750.00.  Before  the  $23,750.00 
was  paid  by  John  J.  Roe  &  Co.,  the  agency  was  trans- 
Si 
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junc**Tenii.  ftrrcd,  as  before  stated,  from  John  J.  Roe  &  Co.,  to 
Kurrner,  Humphrey,  Tutt  &  Terry,  and  it  was  a  part  of  the  ar- 
^""^"f  * ^"^'rangemcnt  and  contract  of  the  last  named  transfer  of 
KerchcTn/'ACoageney  that  Humphrey,  Tutt  &  Terry  should  pay  the 
$23,750  to,  or  in  relief  Hewitt,  Kercheval  &Co.,  by  way 
of  advancement  and  for  the  use  and  benefit  of  Rufiber, 
Donnally  &  Co.  This  last  arrangement  of  transfer  wait 
also  made  by  said  Ruffner,  and  fully  sanctioned  and  rati- 
fied by  Smith,  as  agent,  as  aforesaid.  And  it  was  by 
virtue  of,  and  in  pursuance  of  this  arrangement,  and  at 
the  instance  and  request  of  both  Ruffner  and  said  Smith, 
as  agent,  that  Humphrey,  Tutt  &  Terry  did  pay  &aid 
$23,750,  of  which  Ruffner,  Donnally  &  Co.,  had  received 
the  full  benefit,  and,  in  justice,  was  their  honest  debt, 
for  which  they  had  received  full  consideration  in  money. 
The  payment  of  this  debt  for  Rufiher,  Donnally  &  Co., 
appears  to  have  been  made  in  good  faith  by  Humphrey, 
Tutt  &  Terry,  and  was  not  done  officiously.  If  this 
$23,750  can,  in  point  of  law  and  justice,  be  held  to  be 
the  debt  of  Ruffner,  Donnally  &  Co.,  and  the  payment 
thereof  not  being  officious,  on  the  part  of  Humphrey, 
Tutt  &  Terry,  then,  according  to  the  principles  decided 
in  the  case  of  Brown's  Exor.  v,  Higginbothaniy  5  Leigh, 
583,  Ruffner,  Donnally  &  Co.,  and  each  member  of  that 
firm,  are,  justly  and  legally,  liable  to  Humphrey,  Tutt 
&  Terry,  therefor,  and  will  be  so  held  in  equity. 

This  leads  me  to  the  enquiry,  as  to  whether  the  said 
debt  of  $23,750  was,  in  point  of  law  and  justice,  the  debt 
of  Ruffner,  Donnally  &  Co.  In  other  words,  if  Hewitt, 
Kercheval  &  Co.  had  paid  said  acceptances,  in  lieu  of 
Huraphi'ey,  Tutt  &  Terry,  could  Hewitt,  Kercheval  & 
Co.,  have  recovered  the  same  from  Ruffner,  Donnally  & 
Co.,  at  law  or  in  equity  ? 

At  the  expiration  of  the  year  1855,  we  have  seen  that 
Ruffner,  Donnally  &  Co.,  had  a  large  amount  of  salt  on 
hand  in  different  parts  of  the  country,  as  well  as  choses 
in  action,  and,  perhaps,  other  property  undisposed  of 
4ind  unsettled,  and  that  their  indebtedness  was  very  large. 
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This  immense  partnership  and  firm's  business  was  then  j„/,e^'lVrm. 
unsettled.  It  had  to  be  settled,  by  some  person  or  l>er-~^y„.„,;;^ 
sons  and  the  debts  and  liabilities  paid.  We  have  seen^''°""'i;  *^''' 
by  the  authorities  already  quoted  the  power  and  author-Kci^hevail%Co. 
ity  of  each  member  of  the  firm  after  dissolution  or  the  ex- 
piration of  the  partnership,  which  is  the  same  to  act  forand 
on  behalf  of  the  other  members  and  so  as  to  bind  them  in 
settling  up  the  business  and  affairs  of  the  firm. — It  is  un- 
necessary for  me  here  to  repeat  these  authorities.  I  only, 
again  refer  to  them.  I  have  before  referred  to  the 
power  of  attorney  made  to  J.  B.  Smith  when  he  was 
first  appointed  agent  and  quoted  therefrom,  and  I  have 
also  quoted  the  notice  published  by  Ruffner,  Donually  & 
Co.,  of  the  expiration  of  the  partnership,  and  authoriz- 
ing John  B.  Smith  to  use  the  "name  of  Ruffner,  Don- 
nally  &  Co.,  in  liquidation."  We  have  seen  that  said 
Smith  had  sole  control  of  Ruffner,  Donnally  &  Co.'s 
business  at  St.  Louis  after  the  year  1855,  that  he  re- 
ported his  proceedings  and  actions  as  their  agent  to 
Ruffner,  Donnally  &  Co.,  at  Kanawha  county,  quarterly ; 
that  after  the  expiration  of  1855,  and  in  1856  and  1857, 
he  continued  to  make  bills,  drafts,  &c.,  and  endorse  the 
same  in  the  name  of  Ruffner,  Donnally  &  Co.,  as  their 
agent  and  raise  money  thereon  and  apply  the  same  to  the 
use  and  benefit  of  Ruffner,  Donnally  &  Co.,  in  1856  and 
1857,  as  he  did  prior  to  the  expiration  of  1855 ;  and 
that  he  procured  money  in  this  way,  by  way  of  advance- 
ments and  collections,  from  agents  at  St.  Louis  and  else- 
where, and  that  it  was  necessary  that  he  should  do  this 
to  protect  the  credit  of  Ruffner,  Donnally  &  Co.,  and 
thereby  most  probably  prevent  a  multitude  of  suits 
and  large  costs  and  sacrifices  of  property  of  Ruffner, 
Donnally  &  Co.  All  the  salt  of  Ruffner,  Donnally  & 
Co.,  at  and  after  the  expiration  of  the  partnership  of  Ruff- 
ner, Donnally,  &  Co.,  in  states  other  than  Virginia,  was 
liable  to  be  proceeded  against  and  sold  by  process  of  at- 
tachment by  the  creditors  of  Ruffner,  Donnally  &  Co., 
in  the  state  or  states  in  which  it  was.     This  was  so  in 
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juni^Tcrm.  ^^^^  ^^^  1857,  and  if  the  debts  had  not  been  met  and 
Riiffner,  P^^^  by  Ruffncr,  Donnally  &  Co.,  by  Smith  as  agent,  or 
Donnaiiy  A  co.,^jj^,gg J  by  him  to  bc  paid,  as  they  were,  the  consequence 
Ker^eTai&co.ii^^d  Fcsults  to  RuflPncr,  Donnally  &  Co.,  might  have  been 
ruinous,  and  in  all  probability  would  have  been.  Smith, 
we  have  seen,  says  that  in  1856,  he  raised  and  applied  in 
this  way,  $500,000,  at  least,  and  that  he  did  it  in  the  name 
and  as  agent  of  Ruffner,  Dnnnally  &  Co.,  and  among 
others  was  this  $23,750  of  Hewitt,  Kercheval  &  Co. 
And  in  1857  the  $30,000  of  Humphrey,  Tutt  &  Terry. 
And  Smith  in  his  deposition,  taken  by  plaintiffs,  says  in 
substance,  that  all  his  acts  as  agent  of  Ruff^ner,  Donnally 
&  Co.,  done  after  the  execution  of  said  power  of  attor- 
ney and  up  to  the  date  of  his  deposition  had  been  recog- 
nized by  Ruftncr,  Donnally  &  Co.  What  else  can  we 
understand  by  this  statement  other  than  that  Ruffner, 
Donnally  &  Co.,  had  ratified  and  sanctioned  all  of  his 
acts  as  to  the  matters  under  consideration,  as  well  as 
others,  as  being  rightfully  done — done  by  their  authority 
and  binding  upon  them  ?  1  apprehend  there  can  be  no 
doubt  that  the  members  of  a  dissolved  or  expired  part- 
nership, may, jointly,  appoint  an  agent  or  agents  to  wind 
up  their  business,  to  place  their  property  in  the  hands  of 
factors  for  sale,  to  receive  advancements  upon  their 
property,  from  their  agents  or  factors,  and  to  make  bills 
and  drafts  and  endorse  and  accept  the  same  in  the  name 
of  the  firm,  so  as  to  bind  them,  and  this  may  be  done 
verbally  or  by  writing,  and  the  agency  may  be  implied, 
inferred  or  ratified  by  acquiescence,  &c.,  as  in  any  other 
case.  An  agent  may,  by  a  verbal  authority,  or  by  a 
mere  implied  authority,  sign  or  endorse  promissory  notes^ 
for  another.     Story  on  Agency,  sec.  50. 

I  do  not  decide  the  question  of  law  as  to  whether 
the  expiration  of  the  partnership  /jcr  se  revoked  the  agency 
and  powers  of  John  B.  Smith,  under  said  power  of  at- 
torney, because  it  is  unnecessary. 

I  am  satisfied  from  the  evidence,  papers  and  exhibits 
in  this  cause,  and    the  law  bearing  on  the  subject  which 
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I  have  cited,  that,  Ruflftier,  Donnally  &  Co.,  did  continue  ji.ne'^T^nn. 
the  agency  of  John  B.  Smith,  after  the  expiration  of  the  "^,flr,,,: 
year  1855  and  during  the  years  1856  and  1857,  in  and^""""'|>;*'^'^' 
fibout  their  salt  business,  for  the  purposes  which  he  act-Kerchevi"A  co. 
ed  as  their  agent  in  the  premises  and  now  under  consid- 
eration ;  and  especially  of  placing  their  property  in  the 
hands  of  factors,  changing  factors,  receiving  advance- 
ments from  the  factors  in  money  or  raising  it  by  bills  or 
drafts  drawn,  accepted  or  endorsed  in  the  firm  name  ol 
Ruflher,  Donnally  &  Co.,  by  said  Smith,  as  their  agent, 
from  the  factors,  to  apply  to  the  payment  of  their  debts 
us  was  done  in  this  case  by  said  Smith ;  and  that  while 
said  Smith  was  so  acting  as  the  agent  of  Ruffher,  Don- 
nally &  Co.,  they  were  duly  informed  thereof  from  time 
to  time,  and  fully  acquiesced  in  and  ratified  all  his  acts  in 
the  premises,  including  the  said  $23,750  and  the  $30,000, 
and  that  the  commissioner  justly  and  properly  charged 
RuflFner,  Donnally  &  Co.,  in  his  said  report  with  said 
$23,750,  and  the  $30,000,  and  that  the  same  constitutes 
a  just  debt  against  Ruflher,  Donnally  &  Co.,  for  which 
they  must  account  to  Humphrey,  Tutt  &  Terry.  If 
Ruflher,  Donnally  &  Co.,  continued  Hewitt,  Kercheval 
&  Co.,  as  factors,  by  their  authorized  agent.  Smith,  after 

1855,  and  Smith  had  authority  to  receive  advancements 
<fec.,  from  the  factor  to  be  applied  to  the  }>ayment  of  the 
debts  of  Ruifner,  Donnally  &  Co.,  then  the  said  ad- 
vancements  of  Hewitt,    Kercheval  &   Co.,  so  made  in 

1 856,  constituted  a  lien  on  the  salt,  notes  and  bills  re- 
-ceivable  in  their  hands  for  which  they  sold  salt  of  Ruff- 
ner,  Donnally  &  Co.,  and  they  had  the  right  to  sell  the 
salt  and  collect  the  notes  and  bills  and  apply  the  pro- 
ceeds as  far  as  necessary  to  pay  their  lien  or  use  it  by 
way  of  set-off*.  Story  on  Agency,  sections  342,  368, 
*371.  Hewitt,  Kercheval  &  Co.,  then  had  a  lien  on  the 
salt,  notes  and  bills  receivable  of  Ruffher,  Donnally  & 
Co.,  at  the  time  the  agency  was  transferred  by  them  to 
John  J.  Roe  &  Co.,  and  by  delivering  the  same  to  John 
J.  Roe  &  Co.,  for  the  purposes  they  did,  they  lost  their 
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^^.^  lien.  Story  on  Agency,  sections  366  and  367.  And 
^uuo  Teiiu.  they  delivered  the  salt  and  notes  &€.,  to  John  J.  Roe  & 
Kuflnt-r,  Co,,  and  thereby  lost  their  lien  in  consideration  that 
Hewitt  John  J.  Roe  &  Co.,  under  the  arrangement  of  transfer, 
Kmhov:.ii(o.^^,gg  to  pay  their  debt  for  Ruffner,  Donnally  &  Co.  But 
for  this  consideration  it  is  more  than  probable  that  Hew- 
itt, Kercheval  &  Co.,  would  not  have  parted  with  the 
possession  of  the  salt  and  notes  in  their  hands,  but  would 
have  held  them  for  the  security  and  satisfaction  of  their 
debt,  as  they  might  have  done,  as  before  stated.  And 
when  the  transfer  was  made  to  Humphrey,  Tutt  &  Terry, 
it  was  agreed  and  arranged  that  Humphrey,  Tutt  &  Ter- 
ry should  pay  Hewitt,  Kercheval  &  Co's.,  debt  against 
Ruifner,  Donnally  &  Co.,  by  way  of  advancement  for 
Ruffner,  Donnally  &  Co.,  in  lieu  of  John  J.  Roe  &  Co. ; 
and  in  pursuance  of  that  arrangement,  Humphrey,  Tutt 
&  Terry  did  pay  the  .said  $23,750  to,  or  in  relief  of,  Hew- 
itt, Kercheval  &  Co.  I  am  unable  to  see  anything 
fraudulent  or  wrong  in  this  transaction,  or  that  the  stat- 
ute of  frauds,  as  between  Hewitt,  Kercheval  &  Co.,  and 
Ruffner,  Donnally  &  Co.,  or  Humphrey,  Tutt  &  Terry 
and  Ruffner,  Donnally  &  Co.,  applies.  But  it  is  clear  to 
my  mind  that  to  hold  that  Ruffner,  Donnally  &  Co., 
should  not  be  charged  with  the  $23,750  and  $30,000  so 
paid  by  Humphrey,  Tutt  &  Terrj',  would,  under  the 
peculiar  circumstances  presented  by  this  case,  amount  to 
allowing  Ruflher,  Donnally  &  Co.,  to  perpetrate  a  fraud 
on  Humphrey,  Tutt  &  Terry.  And  not  only  so,  but 
would  establish  a  precedent  that  would  allow  them  and 
others  to  do  the  same  thing  in  other  cases  of  similar 
character.  Ruffiier,  Donnally  &  Co.,  in  this  case  call  on 
Humphrey,  Tutt  &  Terry,  to  account  to  them  for  the 
salt,  notes,  &c., — they  should  be  held  to  account  in  so  far 
as  they  have  not  already  done  so,  but  at  the  same  time 
it  is  equally  just  and  right  that  Ruffner,  Donnally  &  Co., 
should  be  held  to  account  to  Humphrey,  Tutt  &  Terry, 
for  the  money  so  paid  to  and  for  them,  and  of  which 
thev  received  the  full  benefit. 


Digitized  by 


Googk 


OP  WEST  VIRGINIA.  647 

I  do  not  think  the  third  exception  of  Ruifner,  Don-  junl^Tenu. 
nally  &  Co.  is  good.     Humphrey,  Tutt  &  Terry  can  not     Rnnnor, 
beheld   as  guarantors   of  the   payment  of  the  notes  or^°""*vf'^^°'' 
bills  in  the  exception  mentioned.     It  does  not  appearKerchcvL  i  co. 
that  they  collected  these  notes  or  any  part  thereof,  nor 
does  it  appear  that  they,  or  any  of  them,  were  lost  to 
Rufiher,  Don  nally  &  Co.,  by  the  negligence  of  Hum- 
phrey, Tutt  &  Terr}^     But  if  anything  appears  in  rela- 
tion to  them  it  is  that  they  were  not  collected. 

I  think  the  fourth  exception  of  Rufiner,  Donnally  & 
Co.  is  not  well  taken.  Humphrey,  Tutt  &  Terry  are 
charged  with  this  item  in  the  $11,734.20  of  amount  rea- 
lized from  salt  in  the  country  shipped  by  Hewitt,  Ker- 
cheval  &  Co. 

The  fifth  exception  of  Ruffner,  Donnally  &  Co.,  so  far 
as  relates  to  the  amount  allowed  on  the  seven  thousand 
seven  hundred  and  sixty-eight  barrels  of  salt  and  the 
four  thousand  three  hundred  and  six  barrels  for  reasons 
hereinbefore  stated  is  not  well  taken. 

So  much  of  said  exception  five,  as  relates  to  the  resi- 
due of  the  said  six  thousand  six  hundred  and  sixty  bar- 
rels of  salt,  after  deducting  the  four  thousand  three  hun- 
dred and  six  barrels,  which  is  called  two  thousand  five 
hundred  barrels  in  said  exception,  but  which  is  in  fact 
two  thousand  three  hundred  and  fifty-four  barrels.  I 
will  further  consider,  when  I  dispose  of  the  questions 
arising  upon  the  face  of  so  much  of  the  decree  appealed 
from  as  refers  the  cause  as  between  Ruffner,  Donnally  & 
Co.  and  Humphrey,  Tutt  &  Terry  to  Wm.  H.  Hogeman 
as  special  commissioner  for  an  account  and  directs  the 
basis  on  which  he  shall  make  the  same. 

The  defendants  Humphrey,  Tutt  &  Terry  also  filed 
exceptions  to  the  report  of  commissioner  Laidley,  to  ex- 
hibits B.  and  C.  thereof,  which  exceptions  I  think  are 
mostly  though  perhaps  not  altogether,  well  taken.  The 
charge  of  six  thousand  six  hundred  and  sixty  barrels  of 
salt  $2.37  per  barrel  is  not  authorized  by  the  evidence ; 
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Jmie^trm.  ^^^  ^^  ^^  ^^®  charge  of  seven  thousand  seven  hundred 
j^yQ^gj.  and  seventy  barrels  at  $2.37  per  barrel ;  and  so  of  the 
DonnaHy&'ccchj^rge  of  $22,341.21  for  suudrv  notes  received  of  John 
K©Jhe^"ico  J«  ^^^  &  Co.  This  charge  should  be  less  according  to 
my  computation.  It  is  clear,  to  my  mind,  that  Hum- 
phrey, Tutt  &  Terry  should  not  be  be  charged  with  the 
$1,831.63  paid  by  W.  H.  Rice  to  Hewitt,  Kercheval  & 
Co.  on  the  shipments  of  salt  made  by  them  to  country 
agents  which  were  turned  over  to  Humphrey,  Tutt  & 
Terry.  It  is  proven  by  tlie  evidence  of  Cochran  that 
this  money  was  paid  by  Rice  to  Hewitt,  Kercheval  &  Co. 
and  by  them  accounted  for  to  Ruffner,  Donnally  &  Co. 
And  if  Humphrey,  Tutt  &  Terry  are  charged  with  the 
whole  amount  of  the  salt  they  should  be  credited  for  that 
amount.  The  charge  for  cooperage  should  be  allowed 
under  the  evidence ;  also  the  charge  for  weighing  salt 
and  also  labor,  I  think,  should  be  allowed,  under  the 
proof  in  the  cause ;  also  the  charge  for  rent  and  also 
proper  commissions.  I  think  the  weighing  and  labor 
were  extraordinary  expenses  necessarily  and  reasonably 
incurred  about  the  sale  of  this  salt.  It  was  clearly  con- 
templated that  the  sales  would  be  made  by  lick  weight, 
but  the  condition  of  the  salt,  its  age  and  deficiency  in 
actual  weight,  I  have  no  doubt,  in  some  cases,  made  it 
necessary  to  weigh  the  salt  in  order  to  be  able  to  sell  it, 
and  that  in  such  cases  it  was  to  the  interest  of  Ruftner, 
Donnally  &  Co.  at  that  time,  that  it  should  be  weighed. 
I  have  said  nothing  of  the  drayage  charged  by  Hum- 
phrey, Tutt  &  Terry,  on  salt  sold  in  the  city,  but  the  charge 
for  drayage  on  salt  sold  from  place  of  storage,  ought 
not  to  be  allowed  in  addition  to  commission. 

Humphrey,  Tutt  &  Terry  should  be  charged  for  the 
four  thousand  three  hundred  and  six  barrels  of  salt  sold  in 
St.  Louis,  the  amount  received  for  it,  deducting  proper 
commissions  and  other  charges  and  expenses,  above  in- 
dicated. I  do  not  think  they  should  be  allowed  more 
than  seventeen  cents  commission  on  the  barrel  for  this 
four  thousand  three  hundred  and  six  barrels,  as  the  dray- 
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age  from  line  to  storage  had  been  paid.  For  the  seven  j„„c^Tirin. 
thousand  seven  hundred  and  seventy-eight  barrels  of"~  j^^;^:;^;;^ 
salt,  shipped  by  Hewitt/ Kercheval  &  Co.,  to  country^^""*^"/*^' 
agents,  Humphrey,  Tutt  &  Terry  should  be  charged  withKcrrhevai  a  co. 
what  they  received  thereon,  and  be  'allowed  reasonable 
compensation  for  collecting  the  same, — they  should  not 
be  allowed  commission  on  the  whole  of  this  salt,  as  they 
neither  forwarded  it  to  the  country  agents,  nor  collected 
the  whole  of  it, — the  amount  that  was  collected  by  Hewitt, 
Kercheval  &  Co.  Humphrey,  Tutt  &  Terry  should  not 
be  allowed  commission  for  collecting,  nor  should  they  be 
allowed  commission  on  the  other  part  which  has  not 
been  collected.  Nor  should  they  be  allowed  as  much 
commission  per  barrel  for  collecting  from  the  said  coun- 
try agents,  as  if  they  had  forwarded  the  salt.  Hum- 
phrey, Tutt  &  Terry  should  not  be  charged,  under  the 
circumstances,  for  any  greater  amount  than  they  received 
upon  the  notes  and  bills  they  received  from  John  J.  Koe 
&  Co.,  for  Rufliier,  Donnally  &  Co.  They  should  not 
be  charged  for  the  said  notes  or  bills  which  they  did  not 
collect.  The  court  may  direct  the  disposition  to  be  made 
of  the  said  uncollected  notes  and  bills.  So  far  as  the 
record  shows,  Humphrey,  Tutt  &  Terry  did  not  make 
frequent  returns  of  sales  and  collections,  as  had  been 
the  custom  of  the  former  agents  and  factors  who  had  the 
agency  any  considerable  time.  The  only  account  in  the 
record  which  was  returned  to  Ruffner,  Donnally  &  Co., 
is  the  account  filed  with  the  depositions  of  John  B. 
Smith  and  John  P.  Smith,  and  this  account  or  a  copy  of 
it  was  returned  to  the  agent,  John  B.  Smith,  at  Louis- 
ville, some  time  in  the  year  1858.  The  exact  time  of  its 
return  does  not  appear.  It  also  appears,  that  when  this 
account  was  retiiriicd  to  Smith,  he  objected  to  it.  After- 
wards a  copy  of  the  same  account  was  returned  to  the 
agent  of  Ruffner,  Donnally  &  Co.,  at  Kanawha,  and  set- 
tlement and  payment  to  Humphrey,  Tutt  &  Terry,  re- 
quired according  to  the  face  of  that  account,  but  the  ac- 
82 
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june^Teiiu.  ^^^"^^  was  then  objected  to,  also.  This  is  an  account 
Ruflbei^  current,  and  contains  an  account  of  sales  of  salt,  &c.,  but 
Donnaiiy  &  Co.,}|.  j^^^  ^^j.  ^^^iq  the  number  of  barrels  sold,  or  the  price 
Kerchevi!fAC'o.P^r '^^^'rel  or  bushcl ;  nor  does  it  show  the  number  of 
barrels  unsold.  It  purports  to  state  the  amount  collected 
on  consignments  to  country  agents,  by  Hewitt,  Kerche- 
val  &  Co.,  and  the  names  of  the  persons  from  whom  col- 
lected, but  does  not  state  the  number  of  barrels  sold  by 
them,  &c.,  and,  it  is,  in  other  respects,  objectionable, — it 
makes  the  balance  due  to  Humphrey,  Tutt  &  Terry, 
$32,976.59,  or  thereabouts.  Exhibit  A,  filed  with  Hum- 
phrey, Tutt  &  Terry's  answer,  makes  the  balance  due 
them,  the  1st  January,  1859,  $26,845.93.  This  is,  also, 
an  account  current,  and,  it  is  claimed  in  the  answer,  to 
be,  substantially,  the  same  as  the  other  account.  Ex- 
hibit A,  however,  is  not  the  same  as  the  other  account  in 
some  material  respects.  Exhibit  A  was  never  presented 
to  Ruflfner,  Donnally  &  Co.,  or  their  agents.  With  the 
answer  is  also  filed  a  full  and  satisfactory  statement  of 
the  collections,  from  country  agents,  for  salt  shipped  by 
Hewitt,  Kercheval  &  Co.,  and  the  number  of  barrels 
sold  by  each  ot  them.  This  statement  is  marked  Ex- 
hibit E.  They,  also,  file  with  their  answer,  a  satisfactory 
return  of  sales  of  the  four  thousand  three  hundred  and 
six  barrels  of  salt,  sold  by  them.  They,  also,  file  with 
their  answer.  Exhibit  C,  purporting  to  be  a  memorandum, 
showing  number  of  barrels  of  Kanawha  salt  belonging 
to  Ruffner,  Donnally  &  Co.,  shipped  to  the  country  by 
Humphrey,  Tutt  &  Terry,  and  the  persons  and  places 
shipped  to.  Neither  said  Exhibits  A,  B  or  C,  appears 
to  have  been  presented  or  returned  to  Ruflfner,  Donnal- 
ly &  Co. 

Sometime  in  the  year  1858  and  after  the  account  had 
been  returned  to  John  B.  Smith,  and  also  to  Ruffner, 
Donnally  &  Co.^s  agent  at  Kanawha,  and  after  the  same 
was  objected  to,  Mr.  Broadwell,  one  of  thefirmot  Hum- 
phrey,Tutt  &  Terry ,withdrew  the  account  from  both  places, 
with  the  view  of  making  changes  and  corrections,  and 
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shortly  afterwards,  he  returned  to  said  Smith  a  copy  of  ju^e^Tcrm 
the  account  so  withdrawn.     It  will  be  observ'ed  that  the — »~ 

Kuniier, 

accounts  of  Humphrey,  Tutt  &  Terry,  under  the  circum-^""'Jy  *  <^^  ^ 
stances  above  stat.ed,  do  not  occupy  the  position  or  haveKprc^^J,"^  co. 
the  force  of  the  accounts  of  Hewitt,  Roe  &  Co.,  Hewitt, 
Kercheval  &  Co.,  or  John  J.  Roe  &  Co.,  or  either  as  an 
account   stated  and  settled.     The  greatest  weight  that 
can  be  given  to  it,  if  that,  is  that  it   will   be  taken   as 
prima  facie  true,  in  the  absence  of  other  evidence,  dis- 
proving it  in  whole  or  part.  Plaintiffs,  in  their  bill,  charge 
that   Humphrey,   Tutt  &  Terry   received,  among  other 
things,  salt  belonging  to  them,  for  which  they  have  not 
accounted,  and  for  which  they  refuse  to  account.     They 
are  called  on  to  account  for   the  salt,   &c.,  and  it   was 
their  duty  as  the  factors  of  Ruffner,  Donnally  &  Co.  to  make 
a  full  aud  explicit  account  of  the  same  in  every  respect. 
In  their  answer,  they  state  of  the  said  six  thousand  six 
hundred  and  sixty  barrels  of  salt  turned  to  over  them  by 
John  J.  Roe  &  Co.,  in  St.  Louis,  they  sold  four  thousand 
and  thirty -six  barrels,  a  full  account  and  report  of  which 
is  given  in  said  Exhibit  B,  at  the  aggregate  price  of 
f  6,825.01,  and  that,  deducting  charges,  the  net  amount, 
with  interest  to  31st  December,  1858,  is  $4,675.75 ;  that 
*'of  the   remainder   of  said  six  thousand   six  hundred 
and  sixty  barrels  of  salt,  one  thousand  seven  hundred 
and  seventy  barrels  could  not  be  sold  in  the  city,  and 
were  sent  to  the  country  to  divers  persons  for  sale,  a  cor- 
rect list  of  whom,  with  the  quantity  mu  their  hands,  re- 
spectively, is  shown  by  list  marked  C,  leaving  five  hun- 
dred and  eighty-four  barrels  of  salt  short;"  that  this  loss 
of  said  five  hundred  and  eighty-four  barrels  of  salt   was 
unavoidable  from  the  bad  condition  of  the  barrels  and 
salt  when  delivered  to  them,  and  from  other  causes  be- 
yond their  control.  From  this  statement,  taking  it  as  tnie, 
we  would  conclude  that  the  one  thousand  seven  hundred 
and  seventy  barrels  of  salt  was  all  of  the  six  thousand  six 
hundred  and  sixty  barrels  that  could  not  be  sold,  and  was 
not  sold  in  St.  Ijouis  by  Humphrey,   Tutt  &  Terry,  and 
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junl^T^mi.  ^^^*'  *^^  ^^^  thousand  six  hundred  and  sixty  barrels  were 
uuffwr'  actually  short  five  hundred  and  eighty-four  barrels  from 
Donnaiiy  &'co..tj^g  bad  coudition  of  the  barrels  and  salt  when  delivered 
Keic?c7ni!tco.to  them,  and  from  other  causes  beyond  their  control 
and  that  in  fact  the  one  thousand  seven  hundred  seventj' 
barrels  of  salt  were  all  that  were  shipped  by  them  from 
St.  Ix)uis.  I  am  unable  to  give  the  statement  any  other 
construction  from  the  language  employed.  Humphrey 
Tutt  &  Terry  took  and  filed  the  deposition  of  Lewis 
Ruffner,  Jr.,  who  was  clerk  for  Humphrey,  Tutt  &  Terry 
and  he  states  the  amount  of  salt  consigned  to 
the  country  by  Humphrey,  Tutt  &  Terrj^  was  two 
thousand  one  hundred  and  seventy  barrels,  and  that 
three  hundred  and  fifty  barrels  of  the  salt  were  sunk  in 
the  Missouri  river,  on  the  "New  St.  Paul,'^  while  being 
shipped  by  Humphrey,  Tutt  &  Terry  to  the  countrj', 
and  that  fifty  barrels  were  shipped  by  Humphrey,  Tutt 
&  Terry  to  one  R.  S.  Mize,  and  that  one  hundred  and  sev- 
enty-five or  two  hundred  barrels  were  used  by  Humph- 
rey, Tutt  &  Terry  in  filling  '  up  barrels  that  were  de- 
ficient. Metealf,  another  witness  for  Humphrey,  Tutt  <t 
Terry,  says  that  on  his  trip  or  trips  to  dispose  of  the  salt 
shipped  to  the  country  by  Humphrey,  Tutt  &  Terry,  he 
learned  that  R.  S.  Mize,  of  Blue  Mills,  Missouri,  who 
had  fifty  barrels,  was  insolvent.  This  three  hundred 
and  fifty  barrels  sunk  in  the  river,  and  the  fifty  barrels 
shipped  to  Mize  is  no  part  of  the  one  thousand  seven 
hundred  and  seventy  barrels  aforesaid.  It  is  clear,  there- 
fore, that  the  one  thousand  seven  hundred  and  seventy 
barrels  is  not  all  the  six  thousand  six  hundred  and  sixty 
barrels  of  salt  that  was  shipped  from  St.  Louis,  but  that 
four  hundred  additional  barrels  thereof  were  ship[>ed  by 
Humphrey,  Tutt  &  Terry.  Metealf  also  states  that  he 
called  at  Nauvoo  to  see  J.  J.  Newton  to  collect  for  fifty 
barrels,  and  he  could  find  no  such  man  or  salt,  and  that 
he  called  at  Wyandotte,  Kansas  Territory,  to  collect  of 
O.  P.  Beading  for  fifty  barrels  and  learned  that  he  was 
dead  and  insolvent,  and  found  no  salt  there.     Metealf, 
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in  his  deposition  and  exhibit  X,  filed  therewith  as  part  of  juui^xernu 


his  deposition,   shows   that  he  sold  and  settled  for  nine     ^J^~^ 
hundred  and   forty-three  barrels  of  the  salt  shipped  to^""*^^*^* 
the  country  for  the  sum  of  $514.05,  after  paying  freiglitjj^^,®^^i*iQ, 
and  charges  of  the  country  agents  for  which  he  accounted 
to  Humphrey,  Tutt  &  Terry.  This  nine  hundred  and  forty- 
three  barrels  was  evidently  a  part  of  the  one  thousand 
seven  hundred  and  seventy.     Metcalf  further  states  that  he 
made  these  sales  or  settlements  in  the  years  of  1858  and 
1859,   but  he  does  not  state  the  time  of  either   year. 
Humphrey,  Tutt  &  Terry  do  not,   in  their  answer,  give 
any  account  of  the  sale  of  any  part  of  the  one  thousand 
seven  hundred  and  seventy   barrels  of  salt.     Their  an- 
swer was  sworn  to  the   20th  of  May,  1859,  and  was  filed 
22d  June,  1859. 

It  does  not  appear  from  the  evidence  that  more  than  the 
nine  hundred  and  forty-three  barrels  of  the  one  thousand 
seven  hundred  and  seventy  barrels  sent  to  the  country  has 
been  sold  by  the  persons  to  whom  shipped,  or  if  sold,  paid 
for  by  the  persons  in  the  country  to  whom  it  was  so 
shipped.  The  three  hundred  and  fifty  barrels  of  salt 
sunk  in  the  Missouri  river  and  the  fifty  barrels  shipped 
to  Mize  together  with  the  said  one  thousand  seven  hun- 
dred and  seventy  barrels  makes  two  thousand  one  hun- 
dred and  seventy  barrels  of  salt  testified  to  by  Rufiiier, 
Jr.  Said  Lewis  Ruffner  Jr.,  in  his  deposition  also  testi- 
fies that  at  the  time  said  salt  was  shipped  the  Missouri 
river  was  low,  and  freights  high,  and  that  the  shipment 
of  the  salt  was  ill-advised ;  and  his  deposition  shows 
that  the  freight  on  the  salt,  so  shipped,  for  shipping  it  to 
the  country  was  from  seventy  cents  up  to  as  high  as  $2 
per  barrel  and  that  the  salt  was  shipped  in  July  and  Au- 
gust, 1857.  The  commissioner  has  not  charged  Hum- 
l)hrey,  Tutt  &  Terry  with  the  said  $514.05  or  any  part 
thereof,  in  the  account  or  statement  as  presented  by  him 
with  his  report  as  to  the  accounts  of  Humphrey,  Tutt  & 
Terry,  or  with  any  part  of  the  two  thousand  three  hun- 
dred and  fifty-four  barrels  of  salt,  residue  of  the  sixhun- 
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June^i^rm.  ^^^  ^^^  sixty  barrels  after  deducting  the  four  thousand 
^^~  three  hundred  and  six  barrels  sold.  It  does  not  appear 
DoHnaiiy  A  co.,|.|^jj|.  Humphrey,  Tutt  &  Terry  received  instructions  from 
Kor2evJi*ico.^wfi^cr,  Donually  &  Co.,  or  their  agents  to  ship  any 
part  of  the  six  thousand  six  hundred  and  sixty  barrels  of 
salt  to  the  country ;  nor  does  it  appear  that  the  shipping 
of  it  was  in  accordance  with  the  general  usage  of  trade, 
or  the  usage  of  the  trade  between  Humphrey,  Tutt  & 
Terry  and  Ruffner,  Donnally  &  Co. ;  nor  does  it  appear, 
that  the  disposition  of  salt,  or  any  part  of  it,  other  than 
by  sale  at  St.  Louis,  was  committed  to  the  judgment  or 
discretior  of  Humphrey,  Tutt  &  Terry.  I  do  not  think 
that  authority  is  found  in  Exhibits  one  and  seven  filed  by 
Humphrey,  Tutt  &  Terry  with  their  answer  for  shipping 
the  salt  to  the  country.  Exhibit  No.  1  is  a  letter  from 
said  Smith  to  Lewis  Ruffner,  dated  1st  January,  1857, 
to  which  I  have  before  referred,  in  which  Smith  directs 
Ruffner  to  urge  John  J.  Roe  &  Co.,  to  close  out  Ruffner, 
Donnally  &  Co's.,  salt  in  the  city  in  the  spring  before 
new  salt  will  go  forward.  And  exhibit  seven  is  dated 
12th  March,  1857,  and  on  the  subject  of  the  old  salt  says : 
"As  to  the  old  salt  we  wish  it  sold  for  the  best  price  you 
can,  and,  if  necessary,  to  have  it  put  in  order  to  do  so." 
This  letter  is  directed  to  Humphrey,  Tutt  &  Terrj'  and 
is  signed  "Ruffner,  Hale  <fc  Co., 

John  B.  Smith,  Agent." 

I  am  unable  to  discover  from  the  record  that  Hum- 
phrey, Tutt  &  Terrj'  ever  informed  Ruffner,  Donnally  & 
Co.  as  to  what  disposition  they  had  made  of  the  two 
thousand  one  hundred  and  seventy  barrels  of  salt  ship- 
ped by  them  to  the  country  or  any  part  thereof  prior  to 
the  filing  of  their  answer.  There  has  unquestionably 
been  a  considerable  loss  by  the  shipment  of  the  two  thou- 
sand one  hundred  and  seventy  barrels  of  salt,  as  afore- 
said, by  Humphrey,  Tutt  &  Terry  and  it  must  be  deter- 
mined who  should  under  the  circumstances  sustain  that 
loss,  Humphrey,  Tutt  <&  Terry  or  Ruffner,  Donnally  & 
Cj.     a  factor  is  bound  not  only  to  good  faith  but   to 
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reasonable  diligence.  It  is  not  suflRcient  that  he  has  been  j„nrT«Tc. 
guilty  of  no  fraud,  or  of  no  such  gross  negligence,  as  ^^^V, 
would  carry  with  it  the  insignia  of  fraud.  He  is  re-^^'*"^^  *'^  » 
quired  to  act  with  reasonable  care  and  prudence  in  hisKerSevai^co. 
employment.  Story  on  Agency  sections  183,  186. 
Whether  the  proper  degree  of  diligence  and  skill,  which 
the  law  requires  of  agents  in  performing  their  duties,  has 
been  applied  in  a  particular  trade,  employment  or  busi- 
ness, is  for  the  most  part  a  matter  of  fact,  open  for  in- 
quiry, and,  sometimes  involving  points  of  great  delicacy 
and  difficulty.  The  general  usages  of  trade,  the  common 
habits  of  the  particular  business,  and  the  special  mode  of 
dealing  between  the  principal  and  agent,  will  often  ex- 
plain and  expound  the  duties  required  of  the  agent,  as 
to  diligence  and  skill.  As  a  general  rule  in  the  absence 
of  instructions  if  there  be  a  known  usage  of  trade,  or  a 
mode  of  transacting  business,  applicable  to  the  particu- 
lar agency  or  analogous  to  it,  in  such  a  case  it  will  be 
the  duty  of  the  agent  to  conform  to  it ;  and  any  depar- 
ture from  it,  not  required  by  necessity',  will  be  at  the 
])eril  of  the  agent,  and  involve  him  in  full  responsibil- 
ity for  any  loss  occasioned  thereby.  Id.  sections  185, 
199.  It  is  the  duty  of  an  agent  where  the  business,  in 
which  he  is  employed,  admits  of  it,  or  requires  him  to 
keep  regular  accounts  of  all  his  transactions  on  behalf  of 
his  principal,  not  only  of  his  payments  and  disburs- 
ments,  but  also  of  his  receipts ;  and  to  render  such  ac- 
counts to  his  principal  at  all  reasonable  times,  without 
any  suppression,  concealment  or  overcharge.  Id.  sec- 
tion 203.  If  the  agent  unnecessarily  exceeds  his  com- 
mission, or  risks  the  property  of  his  principal  he  thereby 
renders  himself  responsible  to  his  principal  for  all  losses 
and  damage,  which  are  the  natural  consequences  of  his 
act.  And  it  will  constitute  no  defence  for  him,  that  he 
intended  the  act  to  be  a  benefit  to  the  principal.  Id. 
section  192.  It  does  not  appear  from  the  evidence  that 
the  salt  shipped  could  not  have  been  sold  in  St.  Louis. 
So  far  as  the  evidence  proves  anything  upon  this  subject. 
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juni^Teriu.   ^*  provGs  that  tlic  Salt  most  probably  could  have  been 
"  ^^j^^jT"  rt<>ld  in  St.  Louis  at  considerable  mortf  per  barrel  than 
DonnaUyACc.^yj^^  realized  froni  the  said  nine  hundred  and  forty-three 
Kerdicval A  cc^^^r^c'*^-     The  ^alt  was  not  in  the  hands  of  Humphrey, 
Tutt  &  Terry  more  than  six  months  before  they  com- 
menced the  shipment,  and  when  they  commenced  they 
shipped  all   that  had  not  been  sold  or  used  in   filling, 
within  two  months. 

The  counsel  for  Humphrey,  Tutt  &  Terry  in  their 
exceptions  suggest  that  account  as  shown  in  exhibit  A. 
be  corrected  by  the  court  as  follows,  viz :  that  Ruffner, 
Donnally  &  Co.  be  charged  with  the  $25,482.98,  as  of 
September,  1860,  as  stated  and  then  credited  with 
$0 14.03,  the  amount  received  for  the  said  nine  hundred 
and  forty-three  barrels  and  also  credited  with  $877,  the 
net  value  of  eight  hundred  and  seventy-seven  barrels  of 
the  salt  unsold  at  $1.  per  barrel.  This  would  make  up 
the  one  thousand  seven  hundred  and  seventy  barrels  but 
leaves  out  the  three  hundred  and  fifty  sunk  and  the  fifty 
shipped  to  R.  S.  Mize,  as  shown  on  pages  five  hundred 
and  thirty-eight,  thirty-nine  and  forty  of  the  printeil 
record.  I  find  an  account  headed  "Final  Settlement'* 
"Messrs.  Ruffner,  Donnally  &  Co.  In  accoimt  and  in- 
terest with  Humphrey,  Tutt  &  Terry."  This  purports 
to  be  a  final  account  current  between  Rufiiier,  Donnally 
&  Co.  and  Humphrey,  Tutt  &  Terry,  and  ascertains  the 
balance  due  from  Ruffner,  Donnally  &  Co.  to  Humphrey, 
Tutt  &  Terry  on  the  1st  day  of  January,  1859,  to  he 
$19,08.46  and  it  is  certified  by  Geo.  D.  Humphrey,  as  a 
correct  and  final  settlement  of  the  account  of  Ruffner, 
Donnally  &  Co.  in  account  and  interest  with  Humphrey, 
Tutt  <&  Terry  up  to  and  closing  with  the  1st  of  January-, 
1859,  and  the  account  purports  to  have  been  sworn  to 
before  a  notary  public.  In  this  account  current  Hum- 
phrey, Tutt  &  Terry  are  charged  with  the  net  proceeds 
of  seven  thousand  seven  hundred  and  sixty-eight  barrels 
as  per  sales  rendered  $11,734.20;  also  net  proceeds  of  sale 
of  four  thousand  three  hundred  and  six  as  per  sales  ren- 
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dered  $4,675.78;  also  with  net  proceeds  of  one  thousand  junrxerui. 
seven  hundred  and  seventy  barrels  of  salt  at  $1.58  per     ^^^^ 
barrel,  $2,796.00.      The  three  hundred  and  fifty  barrels^"^"/.  *'^' 
sunk  in  the  river  are  stated  and  also  two  hundred  and^erdieTai^Co. 
twenty-six  barrels  short  and  to  refill  are  mentioned,  but 
no  charge  to  Humphrey,  Tutt  &  Terry  is  made  therefor. 
Immediately  thereunder  is   written  fourteen   thousand 
four  hundred  and  thirty  barrels  accounted  for. 

There  is  nothing  in  the  record  that  indicates  when  this 
account  was  filed,  nor  is  it  stated  by  whom  it  was  filed. 
Of  it  the  record  says :  "the  following  is  a  copy  of  the 
final  settlement  of  Humphrey,  Tutt  &  Terry^s  account 
with  Ruflher,  Donnally  &  Co.  and  filed  with  the  papers 
of  this  cause."  It  purports  to .  have  been  sworn  to  be- 
fore a  notary  public  on  the  12th  of  December,  1868,  and 
the  decree  appealed  from  was  rendered  the  6th  of  July, 
1869.  No  exceptions  are  filed  to  this  account.  I  do  not 
attach  much  importance  to  this  account ;  nor  do  I  base 
my  conclusion  upon  it.  I  simply  refer  to  it  as  being  a 
part  of  the  record  as  presented  here.  The  record  is  made 
up  without  regard  to  system  and  is  in  a  mixed  and  con- 
fused condition,  and  as  a  consequence  it  is  exceedingly 
difficult  to  ascertain  what  part  of  the  papers  were  filed 
before  the  decree  appealed  from  and  what  part  afterwards, 
as  well  as  to  arrive  at  the  facts  of  the  case. 

AflLer  much  consideration  of  the  tacts  and  peculiar  cir- 
cumstances appearing  in  the  case,  I  have  arrived  at  the 
conclusion  that  Humphrey,  Tutt  &  Terry  should  be 
charged  in  the  settlement  of  their  account  with  the  value 
of  the  two  thousand  one  hundred  and  seventy  barrels  of 
salt  at  St.  Louis,  of  Ruffner,  Donnally  &  Co.,  shipped 
by  Humphrey,  Tutt  &  Terry,  from  St.  Louis,  in  July 
and  August,  1857 — I  mean  its  value  in  the  condition  it 
then  was,  as  near  as  may  be.  Humphrey,  Tutt  &  Terry 
should  not  be  allowed  drayage  for  taking  this  salt  from 
storage  to  place  of  shipment.  This  would  still  leave 
one  hundred  and  fifty-four  barrels  of  the  six  thousand 
83 
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junl^TeriJi    ^^^  hundred  and  sixty  uncharged  to  Humphrey,   Tutt  & 
^  uuffiier     ^^^^^y*     ll^^s  amount  so  left,  I  think,  from  the  evidence, 
DoiiuHiJy  it  c.)..8hould  not  be  charged  to  them,  as  that  amount,  at  least, 
Kerchevil'ico.^^®'^^  ^  ^^^'^  been   uscd  for  filling  up  other  barrels 
that  were  deficient.     And  I  am  further  of  the  opinion 
that  the  circuit  court  erred  in  overruling  so  much  of  said 
fifth  exception  of  plaintiff  to  the  commissioner's  report  a.s 
relates  to  the  residue  of  the  said  six  thousand  six  hun- 
dred and  sixty  barrels  of  salt  after  deducting  the  said 
four  thousand  three  hundred   and  six  barrels  sold,  being 
of  the  opinion  that  the   commissioner   ought   to    have 
charged  Humphrey,  Tutt  &  Terry  in  their  account  with 
the  value  of  two  thousand  one  hundred  and  seventy  bar- 
rels thereof 

I  am  further  of  the  opinion  that  the  court,  in  that 
part  of  its  decree  which  refers  the  cause  to  a  special  com- 
missioner and  prescribes  the  basis  on  which  he  shall 
make  inquiry  and  report,  should  have  directed  the  com- 
missioner to  charge  Humphrey,  Tutt  &  Terry  in  the  ac- 
count with  the  value  of  said  two  thousand  one  hundred 
and  seventy  barrels  of  salt  at  St.  Louis,  in  the  condition 
it  was  when  shipped  therefrom  in  July  and  August, 
'  1 857,  as  nearly  as  may  be. 

All  questions  not  herein  passed  upon,  which  arise  or 
may  arise,  in  this  cause,  hereafter,  are  left  open,  for  con- 
sideration and  adjudication. 

For  these  reasons  the  decree  rendered  in  this  cause  by 
the  circuit  of  Kanawha  county,  on  the  6th  day  of  July, 
1869,  must  be  reversed  and  annulled  and, the  appellants 
recover  against  the  appellees,  Robert  M.  V.  Kercheval 
surviving  partner  of  Hewitt,  Kercheval  &  Co.,  and  the 
appellees  composing  the  firm  of  Humphrey,  Tutt  & 
Terry,  their  costs  expended  about  the  prosecution  of  this 
appeal. 

Hoffman  and  Moore,  Judges,  concurred. 
Absent,  Paull,  Judge. 
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The  following  is  the  decree  entered  in  this  Court.  junlfTCTiu. 

This  Court  proceeding   to  render   such  decree  in  the     Ruffner, 

1  .1      .         .  1     n    1  11  liomitUy  A  Co., 

cause  as  the  said  circuit  court  shall  have  rendered,  upon  ▼• 
the  papers,  proceedings  theretofore  had,  the  depositionsKerchevai  i  Oo 
and  other  papers  filed,  the  reports  and  accounts  of  com- 
missioner A.  T.  Laidley  and  the  papers  and  other  evi- 
dences filed  therewith,  the  exceptions  of  Hewitt,  Roe  & 
Co.,  of  Hewitt,  Kercheval  &  Co.,  John  J.  Roe  &  Co., 
Humphrey,  Tutt  &  Terry,  defendants,  and  the  excep- 
tions of  the  plaintiffs  Ruffner,  Donnally  &  Co.,  to  said 
reports  read  by  said  circuit  court — it  is  adjudged,  order- 
ed and  decreed  that  the  exceptions  of  the  said  Hewitt, 
Roe  &  Co.,  Hewitt,  Kercheval  &  Co.,  and  John  J.  Roe 
Co.,  and  each  of  them,  to  said  reports  of  said  commis- 
.sioner  Laidley,  and  each  part  thereof,  be  sustained,  and 
that  the  plaintiffs^  bill,  as  to  them,  and  each  of  them,  be 
dismissed,  and  that  said  Robert  M.  V.  Kercheval  sur- 
viving partner  of  the  said  firm  of  Hewitt,  Kercheval  & 
Co.,  John  J.  Roe  &  Henry  J.  Moore  composing  the  firm 
of  John  J.  Roe  &  Co.,  recover  against  the  plaintiflfe 
their  costs  about  their  defence  of  this  cause  expended, 
and  that  the  exceptions  of  the  plaintiffs  filed  to  said 
commissioner's  report,  and  each  of  them,  except  No.  5,  be 
overruled  and  that  said  exception  No.  5  as  to  two  thousand 
one  hundred  and  seventy  barrels  of  the  salt  therein  men- 
tioned be  sustained.  And  that  this  cause,  as  to  the  plain- 
tiflfe  and  the  said  firm  of  Humphrey,  Tutt  &  Terry  and 
the  other  defendants  as  to  whom  the  plaintiffs'  bill  is  not 
herein  dismissed,  be  remanded  to  the  said  circuit  court  of 
the  county  of  Kanawha  with  instructions  to  said  court 
to  refer  the  cause  as  between  Ruffner,  Donnally  &  Co., 
and  the  defendants  Humphrey,  Tutt  &  Terry  to  a  com- 
missioner to  ascertain,  settle,  state  and  report  the  ac- 
counts between  Ruffner,  Donnally  &  Co.,  and  the  defen- 
dants Humphrey  Tutt  &  Terry  upon,  and  according,  to 
the  principles  and  matters  settled  and  ascertained  in  this 
opinion,  so  far  as  relates  to  them,  and  otherwise   as  may 
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jui^e  Tern.  ^^>  ^^  is  just  and  in  accordance  with  the  rules  and  princi- 

Ruirner   ~P^^^  ^^  courts  of  cquitv,  and  that  said   circuit  court  fur- 

:>ojiiiuUy  A  C).,^i|gj.  proceed  in  said  cause,   so  far  as  the   same   remains 

K>ichcvai!vco.^^^^*^^^^'^^>^^  ^^y  questions  arising  therein,  according 

to   the   principles,    rules    and  regulations   of  courts  of 

equity  in  such  cases. 

Decree  Reversed  and  Suit  Remanded. 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  661 


WHEBUNG, 

RucKER  V.  Supervisors. 

July  15,  1874. 
1.  Section  nine  of  article  three,  of  the  Constitution  of  1868,  of  this  State,         i874. 


providing  that  no  salary  or  compensation  of  any  public  ofl8cer_ 
shall  be  increased  or  diminished,  during  his  term  of  office,  applies 
only  to  such  salaries  or  compensation  of  public  officers,  as  have 
been  definitely  fixed  or  prescribed  by  law ;  either  by  the  Consti- 
tution of  the  State,  or  by  some  statute  made  in  pursuance  thereof. 

2.  It  was  competent  for  the  Board  of  Supervisors  to  fix  the  annual 
amount,  which  the  prosecuting  attorney  of  a  county  should  be 
allowed,  under  section  sixty-six  of  chapter  thirty-nine  of  the  Code, 
or  to  reduce  his  allowance,  aUer  his  term  of  office  commenced, 
without,  thereby,  violating  the  foregoing  article  of  the  Constitu- 
tion, or  said  sixty-sixth  section  of  chapter  thirty-nine  of  the  Code.* 

♦The  following  is  section  nine  of  article  three,  of  the  Constitution  of 
West  Virginia,  of  1868 ;  and,  also,  section  sixty-six  of  chapter  thirty- 
nine,  of  the  Code  of  West  Virginia,  referred  to  in  the  opinion  of  the 
Court: 

'*9.  No  extra  compensation  shall  be  granted  or  allowed  to  any  pub- 
lic officer,  agent  or  contractor,  after  the  gerviees  shall  have  been  ren- 
dered, or  the  contract  entered  into.  Nor  shall  the  salary  or  compen- 
sation of  any  public  officer  be  incroaFcd  or  diminished  during  his 
term  of  office." 

"66.  The  supervisors  of  every  county  shall  allow  annually  to  the 
county  officers  hereinafter  mentioned,  for  their  public  services  for 
which  no  other  fee  or  reward  is  allowed  by  law,  such  sums,  to  be  paid 
quarterly  out  of  the  county  treasurv,  as  are  deemed  reasonable  by  the 
board,  within  the  limits  ascertained  by  law,  that  is  to  say :  to  the 
sheriff,  not  less  than  fifty  nor  more  than  two  hundred  dollars;  clerk 
of  the  circuit  court  not  less  than  fifty  nor  more  than  two  hundred 
dollars;  recorder  not  less  than  twenty-five  nor  more  than  one  hun- 
dred dollars ;  jailors,  not  less  than  thirty  nor  more  than  sixty  dollars; 
and  prosecuting  attorney,  not  less  than  one  hundred  nor  more  than 
six  hundred  dollars,  except  that  the  prosecuting  attorney  of  Ohio 
county  shall  be  allowed  annually  not  less  than  six  hundred  nor  more 
than  twelve  hundred  dollars.  But  no  extra  compensation  shall  be 
allowed  to  any  public  officer  after  his  services  shall  have  been  ren- 
dered ;  nor  shall  the  salary  or  compensation  of  any  public  officer  be 
increased  or  diminished  during  his  term  of  office." 


June  Term. 
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.luiw  xirm.  Appeal,  by  the  plaintiff  below,  from  a  judgment  of  the 
circuit  court  of  Pocahontas  county,  rendered  on  the  12th 
day  of  March,  1872,  in  a  certain  proceeding  therein  pend- 
ing, wherein  William  P.  Rucker  was  plaintiff,  and  tlie 
Board  of  Supervisors,  of  said  county,  were  defendants* 

The  material  facts  appear  in  the  opinion  of  Paull, 
Judge. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court,  presided  at  the  trial  below. 

James  W,  Davis,  for  the  appellant. 

George  H.  Moffett,  for  the  appellees. 

Paull,  Judge  : 

The  plaintiff,  William  P.  Rucker,  was,  in  the  month 
of  October,  1870,  elected  Prosecuting  Attorney  for  the 
County  of  Pocahontas,  for  the  term  of  two  years,  said 
term  commencing  the  Ist  day  of  January,  1871,  under 
the  then  Constitution  and  laws  of  the  State.  He  regu- 
larly qualified  and  entered  upon  the  duties  of  his  office 
within,  and  at  the  time,  prescribed  by  law,  and  attended 
upon  the  circuit  court  of  said  county,  at  the  March  term, 
1871,  and  discharged  the  duties  of  said  office.  At  a 
meeting  of  the  Board  of  Supervisors  in  December,  1866, 
it  was  ordered,  that  there  be  allowed  to  the  Prosecuting 
Attorney  of  said  county,  the  sum  of  $300  per  annuro^ 
and,  under  this  order  the  Prosecuting  Attoi'ney  drew 
his  salary  allowance  until  the  1st  of  January,  1871  • 
More  than  four  months  after  the  term  of  office  of  the 
plaintiff  commenced,  it  was  ordered,  by  the  Board  of 
Supervisors,  that  he  should  receive  $150  per  annum  lor 
his  services  as  Prosecuting  Attorney. 

The  Constitution  of  1863,  section  nine,  article  three,, 
provides  that  no  salary  or  compensation  of  any  public 
officer  shall  be  increased  or  diminished  during  his  term 
of  office.  The  sixty-sixth  section  of  chapter  thirty-nine 
of  the  Code  contains  the  same  provision,  and  also  pro- 
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vides  that  the  supervisors  of  every  county  shall  allow  j„neTeVm. 
annually,  to  prosecuting  attorneys,  not  less  than  one  nor      r^^^ 
more  than  six  hundred  dollars.  superviaow. 

The  order  of  the  Supervisors  reducing  the  allowance 
or  at  least  fixing  the  allowance,  of  the  Prosecuting  Attor- 
ney in  the  present  case,  having  been  made  after  his  term 
of  office  commenced,  and  making  the  amount  less  than  it 
had  been  during  the  previous  term,  the  question  present- 
ed is,  have  the  Constitution  and  Code  of  the  State  been 
violated  by  this  last  order  of  the  Board  ? 

It  will  be  observed  that  the  Prosecuting  Attorney  re- 
ceives no  fixed  salary  prescribed  by  law,  but  his  compen- 
sation consists  of  such  fees  as  are  allowed  to  be  taxed  for 
his  benefit,  under  different  provisions  of  the  Code,  as  in 
section  sixteen  of  chapter  one  hundred  and  twenty-eight, 
and  such  further  allowances,  as  are  authorized  to  be  made 
to  him  by  the  board  of  supervisors  under  the  aforesaid 
section  sixty-six  of  chapter  thirty-nine,  being  not  less 
than  one  nor  more  than  ^ix  hundred  dollars. 

This  Court  is  of  opinion  that  section  nine,  article  three, 
of  the  Constitution  applies  only  to  such  salaries  or  com- 
pensation of  public  officers  as  have  been  definitely 
fixed  or  prescribed  by  law ;  either  by  the  Constitution 
of  the  State  or  by  statute  made  in  pursuance  thereof. 
This  is  not  the  case  in  regard  to  the  compensation  of  the 
prosecuting  attorney  for  a  county,  who  is  paid  for  his 
services  in  the  manner  hereinbefore  indicated,  and  by  no 
fixed  salary  prescribed  by  law.  Consequently;  section 
nine,  article  three  of  the  Constitution,  and  the  provision 
in  section  sixty-six  of  chapter  thirty-nine  of  the  Code  do 
not  apply  to  the  allowance  or  compensation  which  the 
law  authorizes  to  be  made  to  him  by  the  board  of  super- 
visors, and  which  is  of  uncertain  amount.  The  Constitu- 
tion and  Code  have  not  been  violated  by  the  order  of  the 
Supervisors  fixing  the  annual  allowance  of  the  Prosecut- 
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jttn^Tenn.  ^°S  Attorney,  the  plaintiff,  in  the  present  case,  after  his 
— ^^^^^j, — term  of  office  commenced.     The  judgment  of  the  circuit 
supJriMn.  ^^^^^  ^^  Pocahontas   county,  dismissing  this  cause,   is 
affirmed,  with  costs  to  the  appellees 

Haymond,  President,  and  Moore,  Judge,  concurred. 

Absent,  Hoffinap,  Judge. 

Judgment  Affirmed. 
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WHEEUNG. 

Campbell  v.  Lynn  &  Co. 

July  15, 1874. 

On  the  trial  of  an   issue  under  the  plea  of  non  aasumpsitj  C^  the         1874. 
pluintifF,  introduces  evidence  tending  to  prove  that  a  contract  was 


made  by  the  defendant  L.  to  pay  him  $1^000 per  annum  for  wages,  and 
that  said  contract  was  agreed  to  be  kept  secret,  that  others  in  the  em-  I  87     W 

ploym^nt  of  defendant  might  not  be  incited  to  demand  an  advance  in  |  66   euo! 

their  wages ;  that  plaintiff  continued  under  said  contract  for  about 
three  years,  and  had  received  $2,840 ;  that  defendant  introduced  evi- 
dence tending  to  prove  that  no  such  contract  was  made,  but  that  plain- 
tiff was  to  receive  $15.  per  week  during  said  three  years,  and  that  that 
amount  per  week  was  paid  him  during  that  time,  and  that  a  few  days 
before  said  three  years  expired,  plaintiff  made  a  claim  for  $1,000  per 
year  as  being  their  contract  but  which  was  denied  by  the  defendant? 
and  nothing  further  said  at  that  time ;  that  it  was  further  proved  that 
no  other  claim  was  made  by  plaintiff  until  about  six  months  after- 
wards, when  suit  was  brought,  and,  thereupon,  the  defendant  offered 
to  give  evidence  to  the  jury  as  follows,  to-wit :  "that  the  plaintiff  was, 
during  said  three  years  and  ever  since,  has  been  in  very  poor  and 
very  needy  circumstances,  pecuniarily."-:— Hbld  : 

1.  That  the  evidence  is  inadmissable. 

2.  That  a  new  trial  will  not  be  granted  where  a  case  has  been  fairly  ^ 

submitted  to  the  jury  and  a  verdict  fairly  rendered,  unless  mani- 
fest wrong  and  injustice  have  been  done,  or  unless  the  verdict 
is  plainly  not  warranted  by  the  facts  proved. 

Appeal,  by  the  defendants,  from  the  judgment  of  the 
municipal  court  of  the  city  of  Wheeling,  rendered  on 
the  8th  day  of  July,  1873,  in  a  suit  therein  pending, 
wherein  James  Campbell  was  plaintiff  and  David  Lynn, 
S.  8.  Lynn  and  John  G.  Lynn,  partners  in  trade  under 
the  firm  name  of  D.  Lynn  &  Co.,  were  defendants. 

But  two  questions  were  discussed  and  considered  bv 

84 
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junrxonu.  ^^^^^  court,  and  these  arose  upon  the  exclusion  of  certain 
^^pj,^  evidence,  by  the  court  below,  from  the  jury,  on  the  trial  ,^ 
Lynn  4^  c-o.  '^^^^  *'^^  Overruling  of  the  motion  of  the  defendants  to  set 
aside  the  verdict  of  the  jury  and  grant  them  a  new  trial. 
As  shown  by  theyir«^  bill  of  exceptions,  taken  by  de- 
fendants below,  and  which  raises  the  fird  question  dis- 
cussed here  "the  plaintiff  to  maintain  the  issue  on  his 
part,  introduced  evidence  tending  to  prove  that  a  contract 
was  made  by  the  defendants  immediately  before  January 
1,  1869,  to  pay  him  $1,000  per  year,  and  to  pay,  also,  his 
house  rent,  amounting  to  $120  per  year,  for  his  services 
after  that  date  as  foreman  of  their  iron  foundry,  and  that 
said  contract  was  agreed  to  be  kept  secret,  so  that  the 
other  employes  of  the  defendants  might  not  be  incited 
thereby  to  demand  an  advance  in  their  wages,  and  tend- 
ing also  to  prove  that  plaintiff  had  served  defendants 
under  such  contract  until  January  1, .  1872,  for  which 
they  had  paid  him  before  this  suit  was  brought  $2,340, 
and  had  paid  also  therefor  his  house  rent  during  said 
three  years ;  and  the  defendants,  to  maintain  the  said 
issue  on  their  part,  introduced  evidence  tending  to  prove 
that  no  such  contract  was  ever  made,  but  that  the  plain- 
tiff was  to  sers^e  the  defendants,  as  aforesaid,  for  $15  per 
week  and  his  house  rent,  as  above,  during  said  three 
years ;  and  it  was  proved  that  said  house  rent,  for  said 
three  years,  was  paid  by  the  defendants  before  this  case 
was  begun,  and  that  the  plaintiff  was  paid  by  them,  also 
before  this  suit  was  begun,  $15  per  week  for  his  services 
as  such  foreman  at  the  end  of  each  week,  from  January 
1,  1869,  to  January  1.  1872,  which  amount  was  received 
by  him  during  said  three  years  without  any  claim  that 
any  more  was  due  him  for  his  services  as  aforesaid,  ex- 
cept that  a  few  days  before  January  1,  1872,  plaintiff 
claimed  to  David  Lynn,  one  of  the  defendants,  that  his 
understanding  was  that  defendants  were  to  pay  him 
$1,000  per  year  and  to  pay  his  house  rent,  and  that  said 
Lynn  denied,  in  reply  to  said  claim,  that  there  was  ever 
any  such  understanding,  and  nothing  more  was  said  by 


Digitized  by 


Googk 


OP  WEST  VIRGINIA.  667 

either  Lynn  or  Campbell  at  that  time ;  and  it  was  ftir-  junirirm, 
ther  proved  that  no  other  claim  was  ever  made  by  plain-     campbeii 
tiff  upon  defendants  for  anything  more  than  said  $2,340   Lynn  a  co^ 
and  the  house  rent,  until  over  six  months  after  January 
1,  1872,  about  the  time  this  action  was  brought,  and  that 
plaintiff  left  the  defendants'  employment  on  December 
.'}!,.  1871.      And  thereupon  the  defendants,  to  further 
maintain  the  issue  on  their  part,  offered  to  give  evidence 
to  the  jury  as  folloM^s,  to-wit :     That  the  said  Campbell 
was,  during  said  three  years,  and  ever  since  has  been,  in 
very  poor  and  very  needy  circumstances,  pecuniarily. 

Whereupon  the  court,  upon  motion  of  the  counsel  for 
the  plaintiff,  excluded  said  evidence,  so  offered,  from  go- 
ing to  the  jury,  as  inadmissible  in  law.  To  which  ruling 
of  the  court,  excluding  the  same,  the  defendants  excep- 
ted, and  tendered  this  their  bill  of  exceptions,  and  prayed 
that  the  same  might  be  signed,  sealed  and  made  a  part  of 
the  record  in  this  case,  which  is  here  accordingly  done, 
this  9th  day  of  July,  A.D.  1873." 

The  second  question  discussed  is  raised  by  the  second 
bill  of  exceptions,  which  recites  ''that  after  the  jury  were 
sworn  to  try  the  issue  joined  in  this  cause,  the  following 
facts  were  proven  :  That  David  Lynn,  one  of  the  defend- 
ants, on  being  asked  by  Matthew  Beazle,  a  witness,  in  the 
iron  foundry  of  the  defendants  in  Wheeling,  West  Va.^ 
in  the  fall  of  1869,  what  wages  defendants  were  paying 
plaintiff  as  their  foreman  in  said  foundr\\  replied  one 
thousand  dollars  per  year  and  house  rent,  which  house 
rent  was  afterwards  proved  to  have  been  $120  per  year, 
though  the  amount  or  rate  thereof  was  not  stated  by 
said  David  Lynn  to  said  Beazle ;  that  said  Campbell 
was  employed  by  D.  Lynn  &  Co.,  from  January  1, 1869, 
until  Januarj'  1,  1872,  as  such  foreman,  and  was  paid  by 
defendants,  before  the  commencement  of  this  action,  fif- 
teen dollars  per  week  for  each  week  during  said  time, 
and  at  the  end  of  each  week  during  said  time  received  said 
wages  for  the  week  past;  that  his  house  .rent,  $120  per 
year,  for  said   three  years,  was  also   paid  by  defendants 
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1874. 
June  Terra. 

Campbell 

V. 

Lynn  &  Co. 


before  the   commencement  of  this   action ;  that  at  the 
"time  said  Beazle  made  inquiry,  as  above,  of  David  Liynn, 
Beazle  informed  him   he  was  about  to  go   into  the  em- 
ploy  of  Bell  &   Co.,  a   firm   who   owned  and  operated 
another  iron   foundry  in   Wheeling,  West  Va.     It   wajs 
provedby  the  defendant  David  Lynn  that  he  did  not  rec- 
ollect of  making  any  such  statement,  as  above,  to  Beazle, 
but  defendant  stated  that  whatever  statement  he  made  to 
Beazle  was  the  truth  ;  that  a  few  days  prior  to  January 
1,  1872,  the   plaintiff,  in  the  engine   room   of  said  iron 
foundry  of  defendants,  told  David  Lynn  that  his  under- 
standing was  that  defendants  were  to  pay  him  one  thous- 
and dollars  per  year   and  his  house  rent   as  aforesaid  ; 
that   David   Lynn   denied   that    defendants    had    ever 
agreed  to  do  so,  and  no   more  was  said  on  the  subject  at 
that  time ;  that  claimant   was  paid   at  the   close  of  the 
year  1871,  by  defendants,  fifteen  dollars  for  his  services, 
as  aforesaid,  during  the  last  week  of  1871,  and  received 
the   same   without   claiming   more  was  due   him ;  that 
plaintiff  left  the  service  of  the  defendants  as  foreman  on 
January  1,    1872;  that  the   plaintiff  told   John  Reed,  a 
witness,  a  few   days  after   January  1,    1872,  that  he  had 
.settled   with   defendants   and   left   their   employ;    that 
plaintiff,  while  in  the  service  of  defendants,  as  aforesaid, 
as  foreman,  had  sold  out  of  the  defendants'  foundry  the 
merchandise  specified  in  the   defendants^  bill  of  set-offs, 
which  is  here  referred   to  and  made  a  part  hereof;  that 
said  merchandise  was  thus  sold  at  the   dates  and  for  the 
prices  therein   stated,  and   that   the  plaintiff  had    never, 
before  the  trial  of  this  case,  informed  defendants  he  had 
made  any   such  sales,   nor   accounted   with  them  for  or 
paid  them  the    value   of  said  merchandise,   or  any  of  it 
And  these    were  all   the  facts  proved   during  the  trial  of 
said  cause. 

And  thereupon  the  said  jury  being  sent  out  of  court 
to  consult  of  their  verdict,  after  some  time  returned  and 
rendered  a  vcfdict  for  the  plaintiff,  assessing  his  dama- 
ges at  seven  hundred   and  eleven  dollars  and  one  cent 
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aggregate  of  principal  and  interest  to  the  date  of  said  juil'Term. 
verdict,  and  interest  thereon  from  that  date  till  payment,     ca^pbeii 
and   costs :  whereupon   the   defendants,  by  their  attor-    Lynn* Co. 
neys,  moved  the  court  to  set  aside  the  said   verdict  and 
grant  them  a  new  trial  therein,  upon  the  ground  that  the 
said  verdict  is  contrary   to  the   evidence,  which  motion 
was  overruled,  and  the  defendants   excepted  to  said  rul- 
ing of  the  court,  and  tender  this  their  bill  of  exceptions, 
which  they  pray  may  be  signed,  sealed,  and  made  a  part 
of  the  record    in  this   case  which  here  accordingly  done, 
this  9th  day  of  July,  A.  D.,  1873." 

The  Hon.  Gibson  L.  Cranmer,  judge  of  said  munici- 
pal court,  presided  at  the  trial  below. 
Caldwell  &  Caldwell,  for  the  appellants. 
J,  Hanson  Good  and  James  P.  Rogers,  for  the  appellee. 
Pauli^,  Judge  : 

The  plaintiff,  James  Campbell,  brought  his  action  of 
assumpsit  in  the  court  below,  for  services  rendered  the 
defendants  for  three  years,  amounting  to  ?3,360,  only 
claiming  an  actual  balance,  however,  to  be  due  him  of 
$660.  The  declaration  consists  only  of  the  common 
counts.  Upon  the  trial,  verdict  and  judgment  were  ren- 
dered for  him,  for  the  balance  claimed  and  interest. 

The  plaintiff  gave  e\'idence  as  stated  in  the  first  bill  of 
exceptions,  tending  to  prove  that  a  contract  was  made  by 
the  defendants  immediately  before  January  1,  1869,  to 
pay  him  $1,000  per  year,  and  to  pay  also  his  house  rent 
amounting  to  $120  per  year,  for  services  as  foreman  in 
their  iron  foundry ;  that  said  contract  was  to  be  kept 
secret,  and  that  he  had  received  thereon  the  sum  of  $2,- 
340  and  his  house  rent  during  said  three  years. 

And  the  defendants  gave  evidence  tending  to  prove 
that  no  such  contract  was  ever  made,  but  that  the  plain- 
tiff was  to  serve  the  defendants  as  aforesaid  for  $15  per 
week  and  his  house  rent,  for  three  years;  that  $16  per 
week  and  his  house  rent  was  paid  during  the  said  three 
years  without  any  claim  that  any  more  was  due  him,  un- 
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junJ^Terni.  *^^  ^  ^^^^  ^^Y^  before  Jannary  1,  1872,  when  plaintiff 
— Campbcir^^''*^''"^^  ^^  ^*  ^^X^^j  ^^^  ^^  ^^^  defendants,  that  they 
Lynil&co.  Were  to  pay  hiin  Jl, 000  per  year  and  house  rent,  and 
that  said  Lynn  denied,  at  that  time,  that  there  was  any 
8ueh  understanding ;  and  that  no  other  claim  was  made 
by  plaintiff  until  six  months  afterwards  when  suit  was 
brought. 

And,  thereupon,  the  defendants  offered  to  give  evidence 
to  the  jury,  "that  the  plaintiff  was,  during  said  three 
years,  and  ever  since  has  been  in  very  poor  and  very 
needy  circumstances,  pecuniarily,"  but  the  court  excluded 
the  evidence,  and  defendants  excepted.  It  will  not  be 
contended  that  this  evidence  was  admissible  with  a  view 
of  impeaching  the  credibility  of  the  plaintiff  as  a  wit- 
ness: Though  it  does  not  certainly  appear  from  the  bill 
of  exceptions  that  he  was  introduced  as  a  witness.  Is 
the  evidence  pertinent  to  the  inquiry,  whether  there  was 
anything  due  to  the  plaintiff,  being  a  question  involved 
in  the  issue  ?  The  answer  to  this  inquiry  may  not  be 
wholly  free  from  doubt ;  but  we  do  not  think,  under  the 
evidence  as  contained  in  the  bill  of  exceptions,  a  suffi- 
cient foundation  has  been  laid  for  introducing  the  evi- 
dence proposed.  As  he  never  claimed,  for  nearly  three 
years,  that  more  was  due  him  than  he  had  been  receiv- 
ing, the  inference  it  is  claimed,  would  be,  that  his  neces- 
sities would  have  compelled  him  to  make  the  claim  ear- 
lier, if  it  had  been  founded  in  right.  But  the  record 
shows  that  this  contract,  as  to  the  amount,  was  to  be  kept 
'  secret,  and  it  does  not  appear  that  all  the  evidence  ad- 
duced is  contained  in  the  bill  of  exceptions.  Although 
in  needy  circumstances,  the  inference  proposed  to  be 
drawn  from  the  evidence  to  be  introduced  may  not  be 
the  correct  one,  to-wit :  That  nothing  was  due  him,  or 
that  full  payment  had  been  made  to  him.  He  may  have 
had  other  and  what  he  regarded  as  sufficient  reasons 
for  his  silence  up  to  the  time  of  making  his  demand. 
Upon  the  whole  we  think  the  evidence  was  not  admissi- 
ble and  that  there  was  no  error  in  excluding  it  from  the 
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Was  there  error  in  overruling  defendants'  motion  for  a  juuJ^Tenn. 
new  trial,  is  the  only  remaining  question  ?  The  motion  campbeii 
is  made  on  the  ground  that  the  verdict  is  contrary  to  Lynii\^  co. 
the  evidence.  The  second  bill  of  exceptions,  setting 
forth  the  motion  for  a  new  trial  contains  a  statement  of 
the  facts  and  evidence.  It  is  unnecessary  to  give  a  par- 
ticular analysis  of  the  testimony,  but  merely  observe 
that  the  contract  for  the  payment  of  $1,000  per  annum 
to  plaintift  and  the  house  rent  is  clearly  proved  by  the 
admission  of  one  of  the  defendants,  which  he  made  by 
his  own  declaration  to  a  witness,  and  which  admission 
he  does  not  deny,  although  himself  examined  in  the 
case.  It  appears,  however,  that  when  the  plaintiff  sub- 
sequently claimed  a  larger  amount  than  $15  per  week, 
under  a  contract  for  $1,000  per  annum,  the  defendant 
Lynn  denied  that  such  agreement  was  made.  It  is 
further  shown  that  the  plaintiff  had  said  that  he  had  set- 
tled with  the  defendants  and  left  their  employment. 
Upon  a  careful  examination  of  this  testimony  and  the 
evidence  as  it  is  presented  in  the  record,  we  are  unable  to 
say  that  the  judgment  of  the  court,  under  the  rules  ap- 
plicable to  such  motions,  is  erroneous.  The  rules  of  law 
governing  applications  for  new  trials  have  been  clearly 
settled  by  repeated  adjudications. 

In  the  case  of  Patteson  v.  Fard,  2  Gratt.,  18,  it  was 
A<?/dthat  the  jury  is  the  proper  judge  of  the  credibility  of 
a  witness.  Consequently,  when  a  motion  for  a  new 
trial,  based  upon  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  has  been  overruled  by  the  court  below,  the 
appellate  court  will  not  reverse  the  judgment  upon  a  cer- 
tificate of  the  evidence.  Contradictory  or  conflicting  ev- 
idence, it  has  been  alleged  by  the  defendants  in  their  peti- 
tion, was  given  by  the  parties  themselves,  it  would  seem 
as  witnesses,  involving  their  credibility  before  the  jurj-; 
and  in  such  cases,  according  to  the  foregoing  authority, 
an  appellate  court  will  not  interfere. 

In   Grayson's  case,  6  Gratt.,  712,  the  principles  appli^ 
cable  to  new  trials  are  again  passed  in  review.     And  in 
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june^Tenu.  ^^^  ^^^  ^^  Blo88€r  r.  Harshbavger,  21  Gratt.,  214,  it  was 
Campbell   ^'^  ^  follows,  in  accordancc  with  previous  cases  :     "A 

Lynn'*  Co.  "^w  trial  askcd  Oil  the  ground  that  the  verdict  is  con- 
trary to  the  evidence,  ought  to  be  granted  only  in  a  case 
of  plain  deviation  from  right  and  justice;  not  in  a  doubt- 
ful case,  merely  because  the  court,  if  on  the  jury,  would 
have  given  a  different  verdict."  Again,  "When  a  case 
has  been  fairly  submitted  to  a  jury,  and  a  verdict  fiiirly 
reifdered,  it  ought  not  to  be  interfered  with  by  the  court, 
unless  manifest  wrong  and  injustice  has  been  done,  or 
unless  the.  verdict  is  plainly  not  warranted  by  the  facts 
proved." 

And  again,  "Where  some  evidence  has  been  given 
which  tends  to  prove  the  feet  in  issue  ;  or  the  evidence 
consists  of  circumstances  and  presumptions,  a  new  trial 
will  not  be  granted,  merely  because  the  court,  if  upon  the 
jury,  would  have  given  a  diflFerent  verdict.  To  wTirrant 
a  new  trial  in  such  cases,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the  jury.  And  this 
restriction  applies  a  fortiori  to  an  appellate  court."  In 
the  light  of  these  decisions,  and  applying  these  principles 
to  the  evidence  in  the  case  before  us,  we  do  not  think 
there  was  error  in  the  judgment  of  the  court  below  over- 
ruling the  motion  for  a  new  trial,  and  the  same  is,  there- 
fore, affirmed,  with  costs  and  damages  according  to  law  to 
the  appellee,  and  this  opinion  directed  to  be  certified  to 
the  municipal  court  of  Wheeling. 

Raymond,  President,  and  Moore,  Judge,  concurred. 

Absent,  Hoffman,  Judge. 

Judgment  Affirmed  and  Suit  Remanded. 
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WHBBUNG. 

Dickinson,  Exor.,  v.  Lewis. 

July  15,  1874. 

When  a  partv  obtains  an  appeal  and  supersedeas  to  decrees  of  a  cir-         1874. 

Jnne  Term. 


cuit  court,  rendered  upon  bill  taken  for  confessed  as  to  him,  before  ap^ 
plying  to  the  court  in  which  the  decree  was  rendered,  or  the  judge 
thereof  in  vacation,  to  reverse  or  amend  the  errors  of  which  he  com- 
plains, his  appeal  and  supersedeas  will  be  dismissed  as  improvidently 
allowed.* 

*  The  following  are  sections  five  and  six  of  chapter  cne  hundred  and 
thirty-four  of  the  Code  referred  to  in  the  opinion  of  the  Court: 

**5.  The  court  in  which  there  is  a  judgment  by  default,  or  decree 
on  a  bill  taken  for  confessed,  or  the  judge  of  said  court  in  the  vaca- 
tion thereof,  may,  on  motion,  reverse  such  judgment  or  decree,  for 
any  error  for  which  an  appellate  court  might  reverse,  if  the  fol- 
lowing section  was  not  enacted,  and  give  such  judgment  or  decree 
as  ought  to  be  given.  And  the  court  in  which  is  rendered  a  judg- 
ment or  decree,  in  a  cause  wherein  there  is  in  a  declaration  or 
pleading,  or  in  the  record  of  the  judgment  or  decree,  any  mistake, 
miscalculation,  or  misrecital  of  any  name,  sum,  quantity,  or  time, 
when  the  same  is  right  in  any  part  of  the  record  or  proceedings,  or 
when  there  is  any  verdict,  report  of  a  commissioner,  bond,  or  other 
writing  whereby  such  judgment  or  decree  may  be  safeh*  amended ;  or 
in  which  a  judgment  is  rendered  on  a  forthcoming  bond  for  a  sum  lar- 
ger than  by  the  execution  or  warrant  of  distress  appears  to  be  proper, 
or  on  a  verdict  in  an  action  for  more  damages  than  are  mentioned 
in  the  declaration ;  or  in  the  vacation  of  the  court  in  which  any 
such  judgment  or  decree  is  rendered,  the  judge  thereof  may,  on  the 
motion  of  any  party,  amend  such  judgment  or  decree  according  to 
the  truth  and  justice  of  the  case ;  or  in  anv  such  case  the  party 
obtaining  such  judgment  or  decree  may,  in  the  same  court,  at  any 
future  term,  by  an  entry  of  record,  or  in  the  vacation,  by  a  writing 
signed  by  him,  attested  by  the  clerk,  and  filed  among  the  papers  of 
the  cause,  release  a  part  of  the  amount  of  his  judgment  or  decree  ; 
and  such  release  shall  have  the  eflfect  of  an  amendment,  and  make 
the  judgment  or  decree  operate  only  for  what  is  not  released.  Every 
motion  under  this  chapter  shall  be  after  reasonable  notice  to  the 
opposite  party,  his  agent,  or  attorney  in  fact  or  at  law,  and  shall  be 
within  five  years  from  the  date  of  the  judgment  or  decree, 

"6.  No  appeal,  writ  of  error,  or  supersedeas  shall  be  allowed  or 
entertained  by  an  appellate  court  or  judge  for  any  matter  for  which 
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This  is  an  appeal^  operating  as  a  supersedeas,  granted 
Dickinson  ^^  ^^^  ^^  the  judgBS  of  this  Coiirt,  upon  the  petition  of 
E^or.,  John  D.  Lewis,  from  two  several  decrees  of  the  circuit 
Lewis,  court  of  Kanawha  county,  rendered  on  the  16th  day  ot 
December,  1868  and  7th  day  of  July,  1870.  The  com- 
plainant below  was  "William  Dickinson,  as  executor  of 
William  Dickinson,  deceased,  who  was  the  surviving 
partner  of  William  Dickinson,  deceased,  and  Joel 
Shrewsbury,  deceased,  late  partners  in  trade,  by  the 
name  and  style  of  Dickinson  &  Shrewsbury ;''  and  the 
respondents,  said  John  D.  Lewis  and  William  D.  Shrews- 
bury, and  a  large  number  of  persons,  who,  either  indi- 
vidually or  in  some  other  capacity,  were  secured  in  cer- 
tain deeds  of  trust,  executed  by  the  said  Lewis  and  Wil- 
liam D.  Shrewsbury,  as  partners  under  the  firm  name  of 
Lewis  &  Shrewsbury,  on  the  3d  day  of  January,  1843; 
by  the  said  John  D.  Lewis,  on  said  Sd  day  of  January, 
1843,  the  20th  day  of  October,  1868,  and  on  the  22d 
day  of  November,  1855.  It  is  not  deemed  necessary  to 
set  forth  the  names  of  all  the  respondents ;  and,  in  the 
view  which  this  Court  took,  it  is  not  necessary  to  further 
state  the  facts  as  they  appear  in  the  record. 

The  Hon.  James  W.  Hoge,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

William  H.  Hogernan,  for  the  appellant. 
Smith  &  Knight,  for  the  appellees. 
Haymond,  President  : 

In  this  case  the  plaintiff  William  Dickinson  filed  a 
bill  and  supplemental   bill  against  defendant  John  D. 

a  judgment  or  decree  is  liable  to  be  reversed  or  amended,  on  motion 
as  aforesaid,  bv  the  court  which  rendered  it,  or  the  judge  thereof, 
until  such  motion  be  made  and  overruled  in  whole  or  in  part.  And 
when  an  appellate  court  hears  a  case  wherein  an  appeal,  writ  of 
error,  or  supersedeas  has  been  allowed,  if  it  appear  that  either  befor** 
or  since  the  same  was  allowed,  the  judgment  or  decree  has  been  so 
amended,  the  appellate  court  shall  affirm  the  judgment  or  decree, 
unless  there  be  other  error ;  and  if  it  appear  that  the  amendment 
ought  to  be  and  has  not  been  made,  the  appellate  court  may  make 
such  amendment,  and  affirm  in  like  manner  the  judgment  or  decree, 
unless  there  be  other  error." 
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DiekiiisoD, 
Exor., 

V. 

Lewis. 


Lewis,  and  a  number  of  other  persons,  trust  creditors  of  j^nlf  xenu. 
said  Lewis,  defendant.     John  D.  Lewis  is  a  resident  de-~ 
fendant  and  is  proceeded  against  as  such — Some  of  the 
other  defendants  are  residents  of  the  State  and  proceeded 
against  as  such,  and  some  of  the  defendants  are  non-resi- 
dents of  the  State  and  are  proceeded  against  as  such. 

The  first  decree  in  the  cause  was  made  by  the  circuit 
court  of  Kanawha  county,  on  the  13th  day  of  October, 
1866,  at  which  time  the  cause  was  heard  upon  the  com- 
plainants bill  and  supplemental  bill  and  exhibits  and 
taken  as  for  confessed  as  to  the  defendant  John  D.  Tjewis 
(the  appellant)  and  other  defendants,  in  the  decree  named, 
upon  whom  process  had  been  served,  personally,  and 
upon  publication  as  to  the  non-resident  defendants.  The 
decree,  then  made  in  the  cause,  is  a  decree  of  reference 
to  a  commissioner  to  ascertain  and  report  the  nature  and 
amount  of  plaintiff's  claim,  the  real  estate  of  said  Lewis, 
the  liens  thereon,  the  amount  and  priorities  thereof,  &c. 

The  next  decree  made  in  the  cause  by  the  circuit  court 
was  on  the  16th  day  of  September,  1868,  when  it  appears 
the  cause  was  heard  on  the  bills  and  exhibits,  the  former 
decree  made  in  the  cause,  and  upon  the  report  of  the 
commissioner  made  to  the  court,  asking  for  certain  in- 
structions and  stating  the  matters  required  by  said  de- 
cree ;  and  the  cause  was  then  referred  to  William  H. 
Hogeman,  in  lieu  of  the  former  commissioner,  who  was 
relieved  at  his  own  request,  to  ascertain  and  report  cer- 
tain matters  stated  in  the  decree  and  giving  certain  di- 
rections stated  in  the  decree  then  made. 

The  next  decree  in  the  cause  was  made  on  the  7th  day 
of  July,  1870,  by  which  it  appears  that  the  cause  was 
heard  on  the  bills,  and  all  the  papers  theretofore  read  and 
the  report  and  supplemental  report  of  special  commis- 
sioner Hogeman.  And  there  being  no  exceptions  to 
the  reports,  the  court,  by  its  decree,  confirmed  the  report 
of  special  commissioner  Hogeman,  as  amended  and  cor- 
rected by  his  supplemental  report,  and  decreed  the  sale 
of  lands  of  defendant  Lewis  to  pay  certain  debts  of  said 
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Lewis,  and  appointed  special  commissioners  for  that  pur- 
"pose  with  directions  to  them  to  make  the  sale  upon  the 
terms  in  the  decree   stated,  and   to  report  their  proceed- 
ings to  the  court. 

From  these  orders  and  decrees  an  appeal  has  been  al- 
lowed the  said  Lewis  to  this  Court,  upon  his  petition  and 
assignment  of  errors, — no  other  orders  and  decrees  hav- 
ing been  made  in  the  cause. 

Defendant  Lewi.s,  though  personally  served  with  pro- 
cess in  the  cause,  never  appeared  thereto  or  filed  any  an- 
swer therein,  and  no  exceptions  were  filed  to  the  reports 
of  the  commissioner  by  Lewis  or  any  other  person. 

The  fifth  section  of  chapter  one  hundred  and  thirty- 
four  of  the  Code  of  this  State,  provides  that  the  court 
in  which  there  is  a  judgment  or  decree  on  a  bill  taken 
for  confessed,  or  the  judge  of  said  court  in  the  vacation 
thereof,  may  on  motion,  reverse  such  judgment  or  de- 
cree for  any  error  for  which  an  appellate  court  might 
reverse  it,  if  the  following  section  was  not  enacted,  and 
give  such  judgment  as  ought  to  be  given. 

And  the  sixth  section  of  the  same  chapter  of  the  Code, 
provides  that  no  appeal,  writ  of  error  or  supersedeas, 
shall  be  allowed  or  entertained  by  an  appellate  court,  or 
judge,  for  any  matter  for  which  a  judgment  or  decree  is 
liable  to  be  reversed  or  amended,  on  motion  as  aforesaid, 
by  the  court  which  rendered  it,or  the  judge  thereof,  until 
such  motion  be  made  and  overruled,  in  whole  or  in  part. 

All  the  decrees  in  this  cause  were  clearly  made  on  bill 
taken  tor  confessed,  as  to  said  Lewis,  and  it  does  not  ap- 
pear by  the  record,  that  he,  or  any  other  person,  has 
made  the  motion  to  reverse  said  decrees,  or  any  part  of 
them,  required  by  the  said  fifth  and  sixth  sections. 
Under  this  condition  of  the  case  it  is  clear  that  thi.s 
Court  has  not  now  any  jurisdiction  or  authority  to  en- 
tertain the  appeal  allowed  the  said  Lewis,  in  this  case, 
and  the  appeal  was  improvidently  allowed. — See  Davis, 
Sherifv.  The  Commonwealth,  16  Gratt.,  136,  and  21  Graft., 
107,  as  to  judgments  by  default. 
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For  these  reasons,  the  appeal  and  superaedeaSy  allowed  j^^^^^jem. 
in  this  cause,  must  be  dismissed^  as  being  improvidently    p,^.yn^j, 
allowed,  and  the  appellees  recover  against  the  appellant      ^J* 
their  costs  in  this  Court  expended.  ^^^ 

PauU  and  Moore,  Judges,  concurred. 

Absent,  Hoffman,  Judge. 

A I  PEAL  Dismissed  as  Improvidently  Allowed. 
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WHEBUNG, 

Brown  t?.  Knapp. 

July  15,  1874. 

J    ^^i**'        1»  Allegations  in  a  bill,  denied  in  an  answer — the  bill  and  answer  be 

ing  both  under  oath — appearing  to  be  established  by  satisfactory 

proofs  in  accordance  with  section  fifty-nine  of  chapter  one  hun- 
dred and  twenty-five  of  the  Code ;  it  is  error  to  dismiss  the  bill. 

2.  It  appearing  in  the  progress  of  a  cause,  that  a  person  having  such 
an  interest  in  the  subject  matter  of  the  suit  as  to  make  him  a 
necessary  party  to  the  cause,  is  not  before  the  court,  it  h  error 
to  decree  in  his  favor,  without  his  being  first  made  a  party,  and 
ascertaining  his  rights. 

Appeal  by  the  complainant  below,  Tinsley  Brown, 
from  two  several  decrees  rendered  by  the  circuit  court  of 
Greenbrier  county,  one  on  the  15th  day  of  December, 
1871,  and  the  other  on  the  12th  day  of  April,  1872,  in  a 
suit  in  chancery  against  Gamaliel  Knapp,  N.  W.  Noell 
and  Phares  B,  Harrah  respondents. 

The  facts  and  statutes  alluded  to  sufficiently  appear 
in  the  opinion  of  the  Court. 

The  Hon.  Joseph  M.  McWhorter,  judge  of  said  cir- 
cuit court  presided  at  the  hearing  below. 

James  W,  Davis,  for  the  appellant. 
Samuel  Price,  for  the  appellees. 
Paull,  Judge  : 

The  plaintiff  in  this  case  claims  under  the  alleged  as- 
signment of  a  bond  made  to  him  by  the  payee  therein, 
and  the  payee  and  maker  of  said  bond  are  made  parties. 
The  bill  alleges  that  after  said  assignment  and  delivery 
of  the  bond   to  the   plaintiff,  the   same  was  returned  to 
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the  payee   or  assignor,   that  he  might  take   measures   to  junl^Term. 
secure  the  collection  of  the  same,  and  that  said  assign-      ^^^i^ 
ment  was  made  for  value.  Knapp. 

The  assignor  Knapp,  filed  his  answer,  expressly  deny- 
ing the  assignment  of  said  bond,  and  its  delivery  to  the 
plaintiff  as  his  absolute  property,  and  that  the  same  was 
subsequently  returned  to  him  by  the  plaintiff  and  was  as- 
signed by  said  Knapp  for  value  to  one  Phares  B. 
Harrah. 

The  plaintiff  then  filed  an  amended  bill,  making  said 
Harrah  a  party,  and  charging  that  the  assignment  to  him 
was  fraudulent,  and  praying  that  he  might  be  required  to 
deliver  up  said  bond  to  the  plaintiff. 

Harrah  filed  his  answer,  denying  the  allegations  of  the 
bill,  and  alleging  that  there  was  no  assignment  on  the 
bond,  when  the  same  came  into  his  possession,  which  was 
some  years  after  the  alleged  assignment  to  the  plaintiff; 
that  the  same  was  assigned  to  him  for  value,  and  by  him 
assigned  for  value  to  another  party. 

The  bill  and  answers  were  sworn  to  by  the  parties. 

Under  the  case,  as  thus  presented,  the  plaintiff  is  re- 
quired to  establish  his  title  to  the  bond  by  sufficient  evi- 
dence. The  assignment  of  the  bond  is  denied,  and  any 
ownership  therein  on  the  part  of  the  plaintiff,  arid  these 
facts  must  now  be  made  to  appear  by  satisfactory  proofs. 
The  fifty-ninth  section  of  chapter  one  hundred  and  twen- 
ty-five provides,  "when  a  defendant  in  equity  shall  in  his 
answer  deny  any  material  allegation  of  the  bill,  the  effect 
of  such  denial  shall  only  be  to  put  the  plaintiff  on  satis- 
factory proof  of  the  truth  of  such  allegation,  and  any 
evidence  which  satisfies  the  court  or  jury  of  the  truth 
thereof,  shall  be  sufficient  to  establish  the  same.^'  No 
evidence  whatever  is  taken  by  the  defendants  to  estab- 
lish the  allegations  in  their  answers,  and  the  case  rests 
simply  on  their  denials  and  the  depositions  taken  by  the 
plaintiff  in  support  of  his  bill.  The  plaintiff  himself 
proves  that  the  bond  was  assigned  to  him  by  the  defen- 
dant Knapp  for  value  in  1861,  to-wit :  in  part  payment 


Digitized  by 


Googk 


680 


SUPBEME  COURT  OP  APPEALS 


1874. 
June  Term. 


for  the  price  of  a  horse  ;  that  the  same  was  assigned  to 
Brown  ^^^  ^"  Writing,  and  had  been  returned  to  defendant 
Kn^app.  Knapp,  that  he  might  take  steps  to  secure  its  collection  ; 
and  moreover,  that  the  maker  of  said  bond,  the  defendant 
Noell  had  said  to  him,  since  the  bringing  of  this  suit,  that 
said  bond  was  not  paid. 

The  defendant  Noell,  himself  testifies  that  he  saw  the 
bond  in  the  possession  of  plaintiff,  Brown,  and,  to  the 
best  of  his  recollection,  there  was  an  assignment  on  said 
bond.  Said  Noell  further  testifies,  that  defendants 
Knapp  and  Harrah,  both  came  to  him,  after  he  was  no- 
tified by  the  plaintiff  not  to  pay  the  said  bond,  and 
wished  him  to  execute  a  new  bond.  Samuel  Pucket 
testifies  that,  in  1862,  defendant  Knapp  came  to  the 
house  of  the  plaintiff,  who  told  him  that  he  was  in  need 
of  money,  and  Knapp  said  to  him,  if  he  would  give  him 
the  note  he  would  try  and  collect  it  for  him,  and  the  note 
was  given  to  him  ;  he  also  proves  defendant  NoelPs 
declaration  to  Brown,  made  in  1861,  that  he  would  pay 
the  same  in  a  short  time.  In  the  absence  of  all  evidence 
to  the  contrary,  or  of  any  evidence  whatever  in  support 
of  the  answers,  we  think  the  assignment  to  the  plaintiff 
is  sufficiently  established,  as  also  notice  of  this  assign- 
ment to  the  maker  thereof,  to-wit :  defendant  Noell,  by 
the  depositions  found  in  the  record. 

As  before  stated,  there  is  no  evidence  on  the  part  of 
the  defendants,  and  they  claim  no  affirmative  relief. 
The  defendant  Noel  proves  his  knowledge  of  the  assign- 
ment of  the  bond  in  1861 ;  that  he  had  notice  thereof  at 
that  time,  and  that  said  bond  was  not  paid  until  after 
this  suit  was  brought. 

With  this  statement  of  the  case  and  the  evidence,  we 
think  the  decree  of  the  circuit  court,  made  on  the  15th 
day  of  December,  1871,  dismissing  the  plaintiffs  bill,  is 
erroneous. 

It  seems,  however,  from  a  decree  entered  in  this  cause 
on  the  12th  day  of  April,  1872,  that  there  is  a  judgment 
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on  the  law  side  of  the  circuit  court  of  Greenbrier  county,  j„nrTenii. 
in  favor  of  O.  C.  Martin,  assignee,  &c.,  v.   N.  W.Noell,      ^^i^^ 
and  that  by  consent  of  parties   the  money  to  satisfy  the      Knapp. 
same  should  be  paid  by  the  sheriff  to  J.  W.  Davis,  to  be 
held  subject  to  the  ordei*  of  the  court  in  this  suit ;  and 
the    plaintiff's  bill  having  been  dismissed,  it  was  ad- 
judged and  ordered,  that  said  judgment  be  absolute,  and 
said  O.  C.  Martin  be  permitted  to  receive  the  money  col- 
lected on  the  same  directly  to  his  own  use  and  benefit. 
We  have  seen  that  it  was  error  to  dismiss  the  bill,  and 
it  was,  consequently,  error  to  make  the  foregoing  order, 
without  first  making  the  said  O.   C.   Martin  a  party  in 
this  cause,  he  now  appearing  to  be  a  person  directly  in- 
terested in  the  subject  matter  of  this  cx)ntrover8y. 

The  decree  of  the  circuit  court,  made  on  the  15th  day 
of  December,  1871,  and  the  decree  of  said  court  made 
on  the  12th  day  of  April,  1872,  are  reversed  and  an- 
nulled, with  costs  to  the  appellant  against  the  appellees, 
P.  B.  Harrah,  and  N.  W.  Noell,  and  this  cause  is  remanded 
to  the  circuit  court  of  Greenbrier  county,  with  leave  to 
the  plaintiff  to  amend  his  bill,  and  make  additional  par- 
ties, and  for  further  proceedings  touching  the  rights  of 
said  parties. 

Raymond,  President,  and  Moore,  Judge,  concurred. 

Hoffman,   Judge,  did  not    sit  in  the  hearing  and  de- 
cision of  this  suit. 

Decrees  Reversed  and  Suit  Remanded. 
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^I  ^1  Tappan  v.  Pease. 

July  15, 1874. 

June^erm        '^^  entitle  a  person,  who  claims  to  have  a  mortgage  lien  on  land  at- 

tached  by  a  creditor,  in  a  suit  in  equity  in  which  an  attachment  is. 

sued  out  against  a  non-resident  debtor,  under  the  twenty-fourth 
section  of  chapter  one  hundred  and  six  of  the  Code  of  West  Vir- 
ginia, to  dispute  the  validity  of  the  attachment,  such  person  must 
appear  in  the  court  in  which  the  proceeding  is  had  and  file  his 
petition  and  give  security  for  costs ;  and  so  as  to  contesting  the 
priority  of  the  attaching  creditor's  lien  over  the  mortgage  lien.* 

Appeal,  operating  as  a  supersedeas,  granted  by  the 
Hon.  Ralph  L.  Berkshire  one  of  the  judges  of  the  late 
Supreme  Court  of  Appeals  of  this  State,  upon  the  peti- 
tion of  Claudius  B.  Pease,  from  an  order  and  decree  of 
the  circuit  court  of  Kanawha  county,  made  and  entered 
on  the  2d  day  of  April.  1872,  in  a  suit  therein  pending, 
wherein  Eli  T.  Tappan,  was  complainant  and  Giles  Pease, 
respondent. 

The  interest  of  the  petitioner  in  this  suit,  together  with 
such  of  the  material  facts  necessary   to   understand  the 

*  Section  twenty-four  of  chapter  one  hundred  and  six  of  the  Code 
of  this  State,  referred  to  in  the  opinion  of  the  Court,  is  as  follows : 

Any  person  interested  may  file  his  petition,  at  any  time  before  the 
property  attached  as  the  estate  of  a  defendant  is  sold  under  the  decree 
or  judgment,  or  if  the  proceeds  of  the  sale  have  not  been  paid  over  to 
the  plaintiff,  or  his  assigns,  within  one  year  after  such  sale,  disputing  the 
validity  of  the  plaintiff's  attachment  thereon,  or  stating  a  claim  there- 
to, or  an  interest  in  or  lien  on  the  same,  under  any  other  attachment 
ortherwise,  and  in  its  nature,  and  upon  giving  security  for  costs,  the 
court,  without  any  other  pleading,  shall  impanel  a  jury  to  inquire  into 
such  claim,  and  if  it  be  found  that  the  petitioner  has  title  to,  or  lien  on, 
or  any  interest  in,  such  property  or  its  proceeds,  the  court  shall  make 
such  order  as  is  necessary  to  protect  bis  rights ;  the  cost*  of  which  in- 
quiry shall  be  paid  by  either  party  at  the  direction  of  the  court. 
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decision  of  this  Court,  will  be  found  stated  in  the  opin- 
ion of  Haymond,  President.  ri^^ 
The  Hon.   Charles   W.   Smith,  judge  of  the   circuit      piae. 
court  of  Cabell  county,  presided  at  the  hearing  below. 

Smith  &  Knight,  for  the  appellant. 
Abram  Burlew,  for  the  appellee. 
Raymond,  President: 

The  plaintiff  commenced  this  suit,  on  the  chancery 
side  of  the  circuit  court  of  Kanawha  county,  on  the 
26th  day  of  July,  1870,  and  on  the  same  day  the  clerk 
of  the  court,  upon  affidavit  being  filed,  issued  orders  of 
attachment  against  the  estate  of  the  defendant,  Giles 
Pease.  On  the  26th  day  of  July,  1870,  the  order  of  at- 
tachment directed  to  the  sheriff  of  Kanawha  county  was 
levied  on  four  hundred  and  seventy  acres  of  land,  of 
said  Giles  Pease,  situated  partly  in  the  county  of  Kana- 
wha and  partly  in  the  county  of  Clay,  as  stated  in  the 
sheriff's  return.  The  bill  is  filed  to  set  up  a  lost  bond 
made  by  Giles  Pease  to  the  plaintiff,  for  $900;  and  to  col- 
lect the  same  out  of  the  estate  of  Giles  Pease,  in  this 
State,  he  being  proceeded  against  in  the  cause  as  a  non- 
resident by  order  of  attachment  sued  out  in  the  cause,, 
when  the  summons  was  issued. 

It  appears  that  the  plaintiff  was  the  owner  of  an  un- 
divided third  of  the  four  hundred  and  seventy  acre  tract 
of  land  on  which  the  order  of  attachment  was  levied,  and 
sold  his  interest  in  the  land  to  Giles  Pease  for  $900 — for 
which  a  bond  was  given  by  Giles  Pease,  to  plaintiffs 
which  was  payable  in  the  future,  and  upon  the  happen- 
ing of  some  events  not  necessary  now  to  mention. 

Plaintiff  had  his  lis  pendens  docketed  in  the  Recorder's 
office  of  Kanawha  county  on  the  26th  of  July,  1870. 
Order  of  publication  was  made  and  executed  in  the  cause 
as  to  Giles  Pease  and  on  the  24th  day  of  November, 
1871. 

Giles  Pease  appeared  to  the  cause,  and  filed  his  an- 
swer therein.    This  answer  goes  principally  to  the  merits 
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juul^Terra.   ^^  ^^^  cause,  and  the  sufficiency  of  the  affidavit  filed  on 
"which  the  order  of  attachment  issued  is  in  no  wise  ques- 
tioned by  the  answer,  or  by  Giles  Pease,  in  any  other 
manner, 

A  general  replication  was  filed  by  the  plaintiff  to  the 
answer. 

On  the  30th  of  March,  1872,  Claudius  B.  Pease  ai>- 
peared  in  court  and  asked  leave  to  file  a  petition  in  the 
cause  in  which  he  claimed  a  lien  on  the  four  hundred  and 
seventy  acres  of  land  on  which  the  order  of  attachment 
had  been  levied,  by  reason  of  a  mortgage  alleged  to  have 
been  executed  by  Giles  Pease  to  the  petitioner,  on  the 
20th  day  of  March,  1871,  to  secure  the  payment  of  f4,- 
443,  evidenced  by  the  promissory  note  of  said  Giles  Pease, 
of  even  date  with  the  mortgage,  payable  to  petitioner, 
one  year  after  date  bearing,  eight  per  cent,  interest.  A 
copy  of  the  mortgage  is  alleged  to  be  filed  with  the  pe- 
tition. In  the  petition  it  is  alleged  that  the  attachment 
is  invalid,  null  and  void,  because  sued  out  upon  an  ille- 
gal and  insufficient  affidavit,  and  because  the  land  lies 
wholly  within  the  county  of  Clay,  and  the  circuit  court 
of  Kanawha  county  has  no  jurisdiction  of  said  suit. 
The  plaintiff  objected  to  the  filing  of  the  petition,  but 
the  court  overruled  the  objection  and  permitted  the  peti- 
tion to  be  filed. 

The  alleged  mortgage  which  is  filed  appears  to  have 
been  acknowledged  by  Giles  Pease  in  the  state  of  Ma^ss- 
achusetts,  the  31st  day  of  March,  1871,  but  does  not 
seem  to  have  been  admitted  to  record  in  the  county  of 
Kanawha  or  the  county  of  Clay  or  in  fact  in  any  county 
within  this  State. 

On  the  2d  day  of  April,  1872,  the  cause  was  heard 
upon  said  petition  by  the  court,  neither  party  requiring 
a  jurj^,  and  the  court  decided  that  the  petitioner  had  a 
mortgage  lien  upon  the  lands  of  Giles  Pease,  on  which 
the  plaintiff^s  attachment  had  been  levied,  for  the 
sum  of  $4,443,  as  of  the  20th  of  March,  1871,  with  inter- 
est, &c. 
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And  thereupon  the  petitioner    moved  the   court    to  junl^Tem. 
quash   plaintiffs  attachment   issued    and    levied   in  the      Jappan 
cause,  without  assigning  any  reasons,  so  far  as  the  record       p^. 
discloses,  and  the  court  overruled  the  motion.    The  court 
also  determined  that  the  attachment  is  a  prior  and  supe- 
rior lien  upon  the  lands  of  Giles  Pease  on  which  it  was 
levied,  to  the  mortgage  aforesaid,  and  that   the  plaintiff 
was  entitled  to  be  satisfied  out  of  the  proceeds  that  may 
arise  from  the  sale  of  the  land. 

On  the  same  day  the  cause  came  on  to  be  heard  upon 
the  bill  and  exhibits  filed  therewith,  the  answer  of  Giles 
Pease,  the  replication  thereto  and  upon  the  petition  of 
C^laudius  B.  Pease  and  the  replication  thereto,  and  upon 
certain  affidavits  therein  named,  and  upon  the  sheriff's 
return  upon  the  attachment  issued  on  the  26th  day  of 
July,  1870,  and  directed  to  the  sheriff  of  Kanawha,  and 
upon  the  depositions  taken  by  complainant  and  filed  in  the 
cause,  and  upon  plaintift^s  affidavit,  and  upon  the  lis  pen- 
dens duly  recorded  in  the  county  of  Clay,  on  the  3d  of  Au- 
gust, 1870,  and  in  the  county  of  Kanawha  on  the  26th 
day  of  July,  1870,  and  the  court  determined  and  ascer- 
tained plaintift^s  debt  against  Giles  Pease  to  be  $1,273.50, 
with  interest  from  the  first  day  of  April,  1872,  until  paid, 
and  rendered  a  personal  decree  against  said  Giles  Pease 
tor  said  sum,  with  interest  as  aforesaid,  and  the  costs  of 
suit,  and  decreed  that  unless  the  same  Avere  paid  within 
twenty  days  from  the  rising  of  the  court,  that  the  four 
hundred  and  seventy  acres  of  land  be  sold,  &c.,  and  ap- 
jK)inted  a  special  commissioner  for  the  purpose,  &c. 

From  said  orders  and  decrees  made  on  the  said  2nd 
day  of  April,  1872,  the  said  petitioner  Claudius  B. 
Pease  has  obtained  an  appeal  and  supersedeas.  Claudius 
B.  Pease,  in  his  petition  for  an  appeal  and  supersedeas 
assigned  four  causes  of  error  in  the  said  decrees  of  the 
circuit  court,  the  third  and  fourth  of  which  his  counsel, 
in  his  written  argument,  filed  with  this  Court,  at  the  hear- 
ing thereof,  abandoned,  so  far  as  they  apply  to  the  merits 
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june^erm.  ^^  ^^^  causc,  OS  stated  in  said  argument,  by  consent. 
-And  the  counsel  for  the  appellant,  (Claudius  B.  Pease,) 
relies  before  this  Court  on  the^r«^  and  second  errors  as- 
signed in  his  said  petition  for  an  appeal  and  supersedeas. 
No  other  errors  in  the  said  decrees  have  been  assigned 
or  alleged  before  this  Court,  by  the  appellants,  than  the 
said  first  and  second  assigned  in  his  said  petition  for  an 
appeal  &c.,  since  the  abandonment  of  the  said  third  and 
fourth. 

The  jirsi  error  assigned  is  that  the  court  erred  in 
overruling  the  appellant^s  (Claudius  B.  Pease,)  motion 
to  quash  the  attachment  "because  the  aiBBdavit  upon 
which  the  attachment  issued  is  defective.  And,  second^ 
the  court  erred  in  deciding  that  plaintiff's  attachment 
was  a  prior  and  superior  lien,  upon  the  said  land,  to  said 
mortgage.^'  As  the  same  result  must  be  arrived  at,  as 
to  each  of  the  assignments  of  error,  they  will  both  be 
considered  together.  The  first  questionto  be  determined 
is,  had  the  appellant  before  or  at  the  time  of  making  the 
motion  to  quash,  placed  himself  in  a  position  to  author- 
ize him  to  do  so,  or  to  call  in  question  the  priority  of 
the  plaintiff's  attachment  lien  over  his  alleged  mortgage 
lien.  To  do  this  it  was  necessary  that  he  should  have 
done  two  things  required  by  the  twenty-fourth  section  of 
■chapter  one  hundred  and  six  of  the  Code  of  this  State, 
to- wit : 

Firsty  filed  his  petition  stating  his  claims  or  lien  on 
the  property  attached,  and 

Second,  give   security  for   costs  before   the  court. 

It  appears  that  he  did  file  his  petition  stating  his  claim 
and  lien,  but  it  does  not  appear  that  he  gave  security  for 
€Osts.  He  had  no  right  to  make  the  motion  to  quash  or 
take  or  require  the  court  to  take  any  step  in  the  cause 
before  giving  security  for  costs,  after  his  petition  was 
filed.  The  petitioner,  the  appellant,  not  having  given 
.security  for  costs,  according  to  law  in  such  case,  was  not 
entitled  to  move  to  quash  said  attachment,  and  for  this 
reason  it  was  not  error  in  the  circuit  court,  of  which  the 
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appellant  can  complain,  to  overrule  said  motion.  See  the  junrTem. 
opinion  of  the  Court  delivered  by  Judge  Maxwell  in  the  T^p^n 
case  ofLudington  v.  Hull,  4  W.  Va.,  131,  132  and  133.  p^ 
The  opinion  in  that  case  is  predicated  on  the  provis- 
ions of  the  twenty-fifth  section  of  the  code  of  Virginia, 
of  1860,  and  the  twenty-fourth  section  of  chapter  one 
hundred  and  six  of  the  Code  of  this  State,  under  which 
the  proceedings  in  the  case  at  bar  were  had,  and  the  pro- 
visions of  said  twenty-fourth  section  are  identical,  with 
the  provisions  of  said  twenty-fifth  section.  The  decis- 
ion in  the  Ludington  case,  was  rendered  in  1870,  and 
there  has  been  no  change  made  in  the  law  since  that  time, 
applicable  to  this  case.  In  that  case  Judge  Maxwell 
says : '  "This  section  provides  the  only  means  by  which 
a  person  claiming  an  attachment  lien,  on  property  at- 
tached, can  come  into  court  to  dispute  the  validity  of  a 
prior  attachment.  It  must  be  by  petition  stating  the  na- 
ture of  the  claim  to  a  lien  on  the  property  attached,  and 
security  for  costs  must  be  given.''  There  is  no  difference 
in  case  of  an  attachment  lien  and  any  other  Hen  at- 
tempted to  be  asserted. 

The  same  rule  and  principle  applies  to  the  appellant's 
second  error  assigned,  as  to  the  jiratj  as  must  be  obvious. 
Generally,  to  authorize  this  Court  to  reverse  a  decree  of 
the  court  below,  it  must  appear  affirmatively,  by  the 
record,  that  the  court  erred  to  the  prejudice  of  the  party 
■complaining  of  the  action  of  the  court.  Neither  the 
plaintiff  or  defendant  in  this  cause  complain  here  of  the 
action  of  the  circuit  court,  in  overruling  said  motion,  or 
in  deciding  that  the  plaintiff  had  an  attachment  Hen, 
first  in  priority,  upon  the  land  for  the  payment  of  his 
debts.  No  one  makes  such  complaint  here  but  the  ap- 
pellant. Indeed,  the  defendant,  (Giles  Pease,)  raised  no 
question  as  to  the  sufficiency  of  the  affidavit  in  the  cir- 
cuit court.  It  has  been  suggested,  however,  that  this 
Court  should  presume  that  security  was  given  in  the 
court  below.      Appellate  courts  sometimes,  under  pe- 
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june^Temi.  culiar  ciTOumstances,  will  presume  some  things  in  sup- 
Tappan  P^^^  of  judgments  or  decrees  of  inferior  courts,  when 
Pewe.  they  are  sought  to  be  reversed.  But  it  is  apprehended 
that  an  appellate  court,  in  a  case  where  all  the  proceed- 
ings are  of  such  recent  date  as  in  the  case  at  bar,  will 
seldom  supply  the  record  by  presumptions  in  favor  of  an 
appellant,  in  order  to  furnish  sufficient  reasons  to  reverse 
a  judgment  or  decree,  which,  according  to  the  record,  is 
right,  so  far  as  the  appellant  is  concerned.  Such  cases 
may,  perhaps,  be  presented ;  this,  however,  we  do  not 
now  determine ;  but  certainly,  if  there  are  such  cases, 
this  is  not  one.  It  does  not  appear  by  the  record,  for 
what  reason  the  circuit  court  overruled  the  motion  to 
quash,  &c,;  therefore,  if  this  Court  can  see  any  sufficient 
reason,  it  is  sufficient.  If  the  affidavit  be  defective,  the 
defect  is  not  of  such  character  as  to  authorize  this  Court 
to  determine,  in  considering  this  appeal,  under  the  cir- 
cumstances, that  it  was  the  duty  of  the  circuit  court,  ex 
officio y  to  quash  the  attachment. 

For  the  reasons  above  stated,  the  oixler  and  decree  of 
the  circuit  court  of  Kanawha  county,  rendered  in  this 
cause  on  the  2d  day  of  April,  1872,  must  be  affirmed 
with  costs  and  $30  damages  against  the  appellant. 

Paull  and  Moore,  Judges,  concurred. 
Hoffman,  Judge,  absent,  by  reason   of  sickness. 
Order  and  Decree  Affirmed. 
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Lewis  v.  Spencer. 

July  15,  1874. 

1.  A  court  of  equity  has  jurisdiction  to  enjoin  a  sheriff  from  making         l^jj*- 

sale  of  personal  property  for  the  payment  of  taxes,  on  which  he . — '- 

has  levied,  where  the  bill  alleges  that  said  taxes  have  been  fully 
paid  and  discharged. 

2.  Upon  proof  that  the  taxes  have  been  paid  off  and  discharged,  the 

injunction  will  be  perpetuated. 

Appeal,  by  the  complainant  below,  from  two  decrees 
of  the  circuit  court  of  Roane  county,  rendered  on  the 
13th  and  14th  of  November,  1872,  dissolving  an  injunc- 
tion and  dismissing  a  bill,  in  a  suit  then  pending  in 
said  circuit  court,  between  Edward  Lewis,  complainant, 
and  John  W.  Spencer  and  N.  P.  Lee,  respondents. 

The  object  of  the  suit  was  to  restrain  the  respondent 
S|>encer,  who  was  at  the  time  acting  sheriff  of  said 
Roane  county,  and  said  Lee,  his  acting  deputy,  from 
making  sale  of  a  horse  theretofore  distrained  and  adver- 
tised for  sale,  to  satisfy  certain  taxes  for  the  year  1868, 
in  the  hands  of  said  sheriff,  or  his  said  deputy,  for  col- 
lection, against  the  estate  of  James  A.  Lewis,  who  was 
the  father  of  complainant.  The  bill  alleged  that  the 
taxes,  for  which  said  distraint  had  been  made,  had  been 
fully  paid  and  discharged,  to  one  Adelbert  Noyes,  an 
acting  deputy  of  said  sheriff,  by  the  representatives  of 
the  estate  of  said  James  A.  Lewis ;  and  the  proof  fully 
sustained  the  allegation  of  payment.  The  testimony 
also  proved  that  there  was  special  authority,  in  this 
case,  to  receive  payment  of  the  taxes  in  controversy,  in 
addition    to    the   general   authority    inhering    in   said 

Noves,  as  such  deputy. 
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junV^Term.  Spencer  answered  admitting  that  Noyes  was  his  deputy 
~for  the  year  1868;  alleging  that  Noyes  was  his  deputy 
*^for  said  county  of  Koane  and  no  where  else ;"  that  the 
tax  ticket  against  said  estate  was  never  delivered  to  said 
Noyes,  but  was  retained  by  respondent  in  his  own  pos- 
session ;  that  said  Noyes  happening  to  be  in  the  county 
ol  Kanawha  after  said  taices  were  assessed^  made  out  a 
tax  ticket  for  the  same^  at  the  request  of  said  personal 
representatives,  and  collected  it ;  denied  the  authority  of 
Noyes  to  make  the  collection,  and  charged  that  if  paid, 
it  was  paid  to  a  person  wholly  unauthorized  to  receive 
the  same ;  and  that  the  said  personal  representatives 
should  have  made  inquiry  as  to  the  authority  of  said 
Noyes  to  go  into  Kanawha  county  and  make  such  collec- 
tion, "pj^rticularly  as  said  Noyes  then  and  there  made 
out  such  ticket." 

The  respondents  took  no  testimony.  The  complain- 
ant rested  his  case  on  the  deposition  of  said  Noyes, 
which  sustained  the  material  allegations  in  his  bill,  and 
which  was  unimpeached,  and  read  upon  the  hearing — 
all  objections  thereto  having  been  overruled. 

The  Hon,  Robert  S.Brown,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

William'  H,  Hogeman,  for  the  appellant. 

Henin/  C.  Fkaher,  for  the  appellees. 

Paull,  Judge: 

The  only  question  presented  upon  the  record  in  this  case 
is  as  to  the  jurisdiction  of  a  court  of  equity  to  enjoin  a 
sheriff  from  the  ajale  of  personal  property,  which  he  has 
distrained  for  the  payment  of  taxes. 

The  bill  alleges  that  the  sheriff  of  Koane  county 
claiming  that  certain  taxes  were  due  and  unpaid,had  lev- 
ied upon  a  horse  of  the  plaintiff  for  the  payment  of  the 
same,  and  had  advertised  said  horse  for  sale ;  that  the 
taxes  for  which  said  levy  was  made  had  long  since  been 
paid  off  and  discharged,  and  if  said  horse  was  disposed 
of  under  said  advertisement  and  sale,  great  injury,  loss 
and  damage  would  accrue  to  the  plaintiff. 
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The  judicial  history  of  Virginia,  and  of  thisState,fails,  juui^Term. 
so  far  as  we  are  aware,  to  present  any  case,  wherein  the      j^^ 
question  here  presented,  has  been  adjudicated.  spencer. 

Various  and  different  grounds  have  been  assigned  on 
which  this  jurisdiction  is  claimed  to  be  based,  and  the 
decisions  not  altogether  uniform.  See  3  Munford  99  and 
559,  where  it  was  held  that  a  court  of  equity  might  en- 
join a  sale  of  personal  property  until  the  question  of  title 
was  settled,  and  that  a  party  claiming  the  property  should 
not  be  left  to  an  action  at  law  for  uncertain  damages. 
This  decision  however  was  modified  by  the  subsequent 
<;ases  in  3  Rand.  25  and  170.  Mr.  Tucker,  in  his  Com- 
mentaries, 2  vol.,  481,  expresses  strong  dissent  from  these 
latter  cases. 

In  the  later  case  of  Crawford  v.  Thurmond,  -3  Leigh, 
85,  the  facts  were  these :  before  an  execution  had  been 
delivered,  to  the  sheriff  the  debtor  had  made  full  satis- 
fied, to  the  creditor,  and  taken  his  receipt  in  full  for 
the  debt ;  it  was  held  that  though  the  debtor  might  have 
made  a  motion  to  quash  the  execution,  and  thus  have  had 
a  remedy  at  law,  yet  equity  may  give  relief  by  way  of  in- 
junction to  inhibit  further  proceedings  on  the  execution. 

The  case  under  consideration  is  perhaps  not  material- 
ly different  in  principle,  if  it  is  conceded  that  the  tax 
payer  has  a  remedy  at  law  against  the  sheriff,  as  a  trespass- 
er, and  obtains  damages  by  way  of  compensation  for  the 
injury  he  has  sustained,  from  what  turns  out  to  have  been 
illegal  conduct  on  the  part  of  the  officer.  The  latter 
18  armed  with  the  authority  of  law,  with  the  tax  bill  in  his 
bands,  to  distrain,  at  once,  the  property  of  the  citizen.  Tf, 
upon  his  alleging  that  the  very  taxes  for  which  the  levy 
has  been  made  have  been  paid  off  and  discharged,  he  is 
not  permitted  to  come  into  equity  to  stay  the  hand  of  the 
officer,  until  the  truth  of  the  facts  can  be  ascertained,  it 
is  manifest  that  he  may  be  subjected  to  great  hardships 
and  inconvenience.  The  levy  may  have  been  made,  for 
example,  upon  the  engine  or  other  machinery  in  his  mill 
or  other  establishment,  which  are  thereby  stopped,  and  the 
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.luiilf  ririn.  ^^vner  required  to  await  the  result  of  an  action  for  damages, 
Lewis  "after  the  sale  and  removal  of  the  property  have  been  ef- 
sptnccr.  fected.  A  debtor,  against  whom  an  execution  has  issued, 
but  who  claims  that  he  is  entitled  to  further  credi t,  on 
the  same,  is  debarred  au  entrance  into  a  court  of  equity 
for  the  reason  that  he  may  apply  to  the  court  whence 
the  executioa  issued,  and  have  the  wrong  corrected* 
Morrison  v.  SpeerylO  Gratt.  228 ;  but  this  case  is  distm- 
guished  from  the  case  ofCrawford  r.  Thurmondy  3  Leigh. 
85,  hereinbefore  cited.  In  the  case  before  us,  the  citi- 
zen has  no  such  ready  and  effectual  means  of  relief.  In 
this  connection  the  act  of  the  Legislature  found  in  sec- 
tion two  of  chapter  one  hundred  and  fifty-eight  of  the 
acts  of  1871,  may  be  referred  to.  It  provides  that  no 
court  shall  have  jurisdiction  to  enjoin  the  sale  of  any 
regil  estate  delinquent  for  taxes,  unless  (among  other 
things)  it  be  averred  in  the  bill  that  all  taxes  and  levies 
which  have  been  made  and  assessed  thereon,  have  been 
fully  paid.  This  would  seem  to  imply  that  in  regard  to 
real  estate,  at  least,  that  where  this  allegation  is  mad.» 
such  injunction  may  be  awarded;  and  no  sufficient  rea- 
son is  perceived  why  the  same  course  may  not  be  pursued 
in  regard  to  personal  property,  where  sale,  as  we  have 
seen,  may  also  result  in  great  inconvenience  to  the  citi- 
zen. Upon  the  whole  we  think  the  jurisdiction  of  the 
court,  under  the  allegations  of  this  bill,  should  be  sus- 
tained. The  evidence  in  this  case  satisfactorily  shows 
that  the  taxes  for  which  the  levy  wiis  made,  were  paid 
off  and  discharged,  previous  to  such  levy. 

We  are  therefore  of  opinion  that  the  decree  of  the 
circuit  court  of  Roane  county,  made  in  this  cause,  on 
the  13th  day  of  November,  1872,  is  erroneous,  and  the 
same  is  hereby  reversed  with  costs  to  the  appellant ;  and 
this  Court  proceeding  to  render  such  decree  as  the  circuit 
court  should  have  rendered,  doth  adjudge,  order  and  de- 
cree, that  the  order  of  injunction  heretoJTore  made  in  this 
-cause,  be  made  perpetual. 

Havmond,  President  and  Moore,  Judge  concurred. 
Absent,  Hoffman,  Judge,  by  reason  sickness. 
Decree  Reversed  and  Injuxction  Perpetuated* 
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Railkoad  Company  v.  Tyree. 

July  15,  1874. 

Commissioners  appointed  by  a  circuit  court,  under  the  eleventh  gee-         i874.  ' 
tion  of  the  forty-second  chapter  of  the  Code  of  West  Virginia  to  as-   J"p«  Term, 
certain  the  value  of  the  land  proposed  to  be  taken  by  a  railroad  com-    _J   |S 
pany  for  the  purposes  of  its  road  and  damages  to  the   residue   of  the   "  7   eosl  ' 
tract,  &Cm  ascertain  the  actual  value  of  the  land  at  the  time  when    •E_^_. 
taken,  without  reference  to  any  enhanced  value  given  thereto  and     [    qp  447 
common  to  other  land  owners  along  the  line  of  the  road  by  reason  of 
the  prospective  construction  of  the   railroad  company's  road  through 
the  land,   such  value,  so  ascertained,   is  a  just  compensation  for  the 
land,  to  the  land  owner,  within  the  meaning  of  the  Constitution.* 

Writ  of  error,  granted  by  one  of  the  Judges  of  this 
Court,  upon   the  petition  of  the   Chesapeake  and  Ohio 

*  For  section  fourteen  of  chapter  forty-two  of  the  Code,  referred 
to  in  the  opinion  of  the  Court,  sqq  Railroad  Company  v.  Halsiead,  infra 
301.  The  following  is  section  eleven  of  the  said  chapter,  referred  to 
in  the  opinion  of  the  Court : 

"11.  The  appraisement  shall  be  made  as  follows:  thirteen  disinter- 
ested freeholders  shall  be  nominated  by  the  court,  of  whom  the 
applicant  may  strike  off  four  or  less  number  from  the  list,  and 
the  defendants,  or  such  of  them  as  appear  or  are  represented,  may 
also  strike  off  four  or  less  number,  and  after  eight  names  arc  stricken 
from  the  list,,  the  remaining  Ave  shall  be  the  commissioners.  But 
where  there  is  no  appearance  for  the  defence,  or  the  defendants  who 
appear  or  are  represented  do  not  agree  as  to  any  one  or  more  of  the 
name^  to  be  stricken  off  on  their  behalf,  or  the  right  to  strike  off  any 
one  <»r  more  names  is  waived  on  the  part  of  either  the  applicant  or 
defendant,  or  from  any  cause  the  full  number  shall  not  be  stricken 
off  by  the  parties,  the  names  or  additional  names,  as  the  case  may  be, 
to  be  stricken  from  the  list  in  order  to  reduce  the  number  to  five,  shall 
be  ascertained  by  lot,  under  direction  of  the  court.  Vacancies  shall 
be  filled,  and  any  commissioner  for  good  cause  shown  may  be  removed 
bv  the  court." 
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june^Tenu.  Rai'road  Company,  to  a  judgment  of  the  circuit  court 
Bcairoad  co7~^^  Fayette  county,  to  certain  proceedings  had  thereia 
Tyree.  Under  the  forty-second  chapter  of  the  Code,  to  acquire  so 
much  land,  owned  by  William  Tyree,  situate  in  said 
county,  as  should  be  necessary  for  the  right  of  way,  and 
for  other  purposes,  under  their  charter,  by  the  said  Com- 
pany. 

The  judgment  was  rendered  on  the  3rd  day  of  Sep- 
tember, 1873.  The  other  facts  appear  in  the  opinion 
of  the  Court. 

The  Hon.  Homer  A.  Holt,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

William  H.  Hogeman,  for  the  appellant. 

Sarmiel  Price,  for  the  appellee* 

Haymond,  President: 

This  is  a  proceeding  of  the  plaintiff  against  the  de-- 
feudant  to  condemn  a  part  of  the  defendant  Tyree 's 
land  for  the  purposes  and  uses  of  plaintiff*  in  constructing, 
maintaining  and  using  its  Railroad.  The  proceedings 
were  had  under  the  forty-second  chapter  of  the  Code  of 
this  State.  It  is  agreed  by  the  parties  that  the  applica- 
tion by  the  plaintiff^  was  duly  and  properly  made  accord- 
ing to  the  statute ;  that  the  notice  was  duly  served  on 
the  defendant;  that  the  commissioners  were  regularly 
appointed  according  to  the  provisions  of  section  eleven 
of  chapter  forty-two  of  the  Code ;  that  the  commission- 
ers were  duly  sworn,  and  a  certificate  cf  their  oath  re- 
turned with  their  report,  and  that  said  Tyree  was  duly 
notified  of  the  time  and  place  of  the  meeting  of  the 
commissioners  on  the  land  proposed  to  be  taken,  and 
that  he  was  present  with  them  at  the  time  of  the  valua- 
tion. The  report  of  the  commissioners  is,  on  its  face,  in 
substance,  as  well  as  form,  in  accordance  with  the  pro- 
visions of  the  fourteenth  section  of  chapter  forty-two  of 
the  Code  and  is  signed  by  the  five  commissioners.     The 
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defendant,  on   the  report  being  returned  to  the  circuit  juni^Term. 
court  of  Fayette  county,  in  which   county  the   land  is  Railroad  co. 
situate,  filed  three  several  exceptions  thereto,  of  which  it      Tyree. 
is  only  necessary  to  consider  the  third,  which  is  as  fol- 
lows, viz : 

"Because  the  commissioners,  in  making  their  assess- 
ment of  damages,  adopted  an  erroneous  principle  which 
misled  them.  They  assessed  the  then  value  of  the"  land 
without  reference  to  any  enhanced  value  which  the  pros- 
pect of  the  road  had  imparted  to  that  land,  in  common 
with  all  the  other  lands  adjoining  and  contiguous  to  the  line 
of  the  Road.''  The  case  was  on  the  3rd  day  of  Septem- 
ber, 1873,  heard  by  the  court  on  the  report,  and  the  ex- 
ceptions filed  thereto,  and  the  facts  as  agreed  by  the  par- 
ties. Among  the  facts  agreed  are  those  numbered  seventh^ 
eighth  and  ninth,  and  they  are  as  follows : 

^'Seventh.  That  the  commissioners,  in  ascertaining  a 
just  compensation  to  the  defendant,  for  the  land  and  dam- 
ages mentioned  in  their  report,  valued  said  land  without 
reference  to  any  enhancement  of  its  exchangeable  value 
existing,  on  the  day  of  the  valuation,  by  the  commission- 
ers, and  given  to  it  by  the  contemplated  building  of  said 
Railroad,  butestimated  it  at  its  actual  value  at  the  time 
without  reference  to  any  enhanced  value  given  to  said 
land  by  reason  of  the  prospective  construction  of  the 
applicant's  Railroad  through  said  land." 

^^ Eighth.  That  if  said  commissioners  had  estimated 
said  land  according  to  the  enhanced  value  at  the  time, 
based  on  the  prospective  building  of  plaintifi^'s  Railroad, 
through  said  land,  which  enhanced  value  was  common 
to  other  lands  along  the  said  road,  the  assessment  would 
have  been  considerably  larger." 

"iVmfA.  That  the  said  Railroad  was  not  built  at  the 
time  of  said  assessment  along  the  line,  and  at  that  point, 
but  was  in  process  of  construction  along  the  line  and  at 
that  point." 

The  court,  on  the  facts  agreed,  aforesaid,  sustained 
said  third  exception  to  the  report,  and  gave  no  opinion 
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junrxerm.  ^  *^  *^^  Other  two  cxceptions,  and  adjudged  and   or- 
"TT. — ~ — dered,  that  the  report  be  set  aside  and  recommitted  to 

Railroad  Co.  '  ^ 


Tyree. 


the  same  commissioners  for  a  further  report  to  be  made 
according  to  law.  To  which  opinion  and  decision  of 
the  court  the  plaintiff  excepted.  To  this  opinion  and 
decision,  on  the  application  of  plaintiff,  a  supersedeas  has 
been  allowed,  and  the  question  to  be  determined  is 
whether  the  circuit  court  erred  in  its  said  decision. 

The  fourteenth  section  of  the  forty-second  chapter  of 
the  Code  provides  that  as  to  each  tract,  the  commission- 
ers after  viewing  the  same  and  hearing  any  proper  evi- 
dence which  is  offered  shall  ascertain  what  will  be  a  just 
compensation  to  the  person  entitled  thereto,  for  so  much 
thereof  as  is  proposed  to  be  taken,  and  for  damage  to  the 
residue  of  the  tract,  beyond  the  peculiar  benefits  to  be 
derived  in  respect  to  such  residue  from  the  work  to  be 
constructed,  for  the  purpose  to  which  the  land  to  be  taken 
is  to  be  appropriated  and  make  report,  &c.  This  section 
of  the  Code  so  far  as  I  have  quoted  from  it  is  taken  from 
the  tenth  section  of  the  fifty-sixth  chapter  of  the  code  of 
Virginia  of  1860,  which  was  in  force  in  this  State  so  far 
as  relates  to  this  subject,  as  now  recollected,  up  to  the 
time  the  Code  ot  this  State  took  effect,  and  it  is  inten- 
ded to  be  in  accordance  with  the  principles  decided  by 
the  Court  of  Appeals  of  Virginia  in  1838,  in  the  case  of 
the  James  River  and  Kanatcha  Company  t?.  Turnery  9 
Leigh.  313,  so  far  as  the  principles  there  decided  apply 
thereto.  Although  that  decision  was  made  by  less  than 
a  full  court,  and  by  a  majority  of  those  present,  its  cor- 
rectness has  since  been  recognized  by  the  same  court. 
See  Muire  v.  Falconer  10  Graft.,  17  and  18.  The  general 
legislation  in  Virginia  and  this  State  upon  the  subject 
has,  so  far  as  I  am  advised,  conformed  to  the  principles 
held  in  the  case  cited  in  9  Leigh.  The  charter  of  the 
J.  R.  and  K.  Company  provided,  that  the  assessors  for 
ascertaining  damages  to  proprietors  of  lands  required  for 
the  Company's  canal  and  improvement,  should  take  into 
consideration  the  quantity  and  quality  of  the  land  to  be 
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♦ondemned,  the  additional  fencing  that  will  be  required  juniT'erm. 
thereby,  and  all  other  inconveniences  that  will  result  to  RaUroadCoT 
the  proprietor  from  the  condemnation  thereof,  "and  shall  Tyree. 
combine  therewith  a  just  regard  to  the  advant^iges  which 
the  owner  of  the  land  will  derive  from  the  improvement, 
for  the  use  of  which  his  land  is  condemned/'  Held 
that  the  advantages  to  be  derived  to  the  owner  of  the 
land  condemned  for  the  Company's  use,  from  the  im- 
provement to  which  the  charter  requires  the  assessors  to 
have  regard,  are  such  advantages  as  particularly  and  ex- 
clusively affect  the  particular  tract  or  parcel  of  land 
whereof  a  portion  is  condemned — not  advantages  of  a 
general  character  which  may  be  derived  to  the  owner  in 
common  with  the  country  at  large  from  the  improve- 
ment. And  it  seems  that,  if  the  charter  had  provided 
that  advantages  of  a  general  character,  which  the  owner 
of  the  land  condemned  may  derive  from  the  improve- 
ment in  common  with  the  country  at  large  should  be  set- 
off against  the  actual  value  of  the  land  condemned  and 
the  actual  damages  sustained  by  the  owner,  such  a 
provision  would  have  been  unconstitutional."  9 
Leigh.,  313. 

The  facts  agreed  in  the  case  under  consideration  fairly 
construed  certainly  mean  that  the  commissioners  did  as- 
sess or  ascertain  the  actual  value  ot  the  defendant's  land 
at  .the  time  when  taken,  without  reference  to  any  en- 
hanced value  given  to  the  land  in  common  with  other 
land  owners  along  the  line  of  the  road  by  reason  of  the 
prospective  construction  of  the  plaintiff's  Railroad  through 
the  land.  Said  fourteenth  section  of  the  Code  evidently 
means  that  the  commissioners  shall  ascertain  what  will 
be  a  just  compensation  to  the  owner  for  so  much  thereof 
as  is  taken,  at  the  time  it  is  taken.  The  question  here 
arises,  what  is  a  just  compensation  for  the  land  taken  in 
the  sense  and  meaning  of  the  law  and  constitution  ?  If 
the  owner  of  the  land  proposed  to  be  taken  gets  its  act- 
ual value  at  the  time  when  taken  by  the  railroad  compa- 
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jw^xli*.  °y>  without  reference  to  any  enhanced  value  which  may 
Eaiirottd  Co.  ^avc  attached  thereto  by  reason  of  the  prospect  of  the 
TyT«e,  railroad  being  constructed  in  the  future,  does  he  not  re- 
ceive a  just  compensation  therefor  within  the  meaning  of 
the  law  and  the  constitution  ?  Is  not  the  enhanced  val- 
ue which  may  or  does  attach  to  the  land  by  reason  of  the 
prospective  construction  of  the  railroad  speculative  ? 
The  railroad  may  never  be  completed.  Its  construc- 
tion for  various  reasons  may  fail  to  have  its  supposed 
effect.  Again,  if  we  attempt  to  fix  the  enhanced  value  of 
the  land  because  of  the  prospect  of  the  railroad  being 
constructed  and  completed  in  the  future,  do  we  not  fix  or 
ascertain  the  value  of  the  land  taken  with  reference  to 
the  future  and  not  to  the  time  when  taken  ?  and  is  not 
that  value  predicated  upon  an  uncertain  contingency, 
and  speculative  ?  It  is  my  conclusion  after  much  reflec- 
tion and  thought  upon  the  subject,  that  a  valuation  thus 
ascertained  and  fixed  would  be  speculative  in  its  charac- 
ter and  would  not  be  the  actual  value  of  the  land  taken, 
at  the  time  when  taken.  When  the  government  needs 
my  land  it  has  the  sovereign  right  to  take  it ;  and  when 
it  takes  it  by  virtue  of  such  sovereign  right  and  power, 
it  is  bound  by  the  constitution  to  pay  me  the  value 
thereof  at  the  time  it  is  taken.  The  government  cannot 
speculate  upon  contingent  benefits  in  lieu  of  the  land 
actually  taken,  nor  can  the  owner  speculate  upon  what 
would  be,  thereafter,  the  enhanced  value  of  the  land,  after 
the  purpose  for  which  it  is  taken  is  completed.  Robbinn, 
Resj^ondent,  v.  the  Milwaukee  and  Horicon  Railroad 
Company^  6  Wis.,  636.  The  commissioners  should  de- 
termine what  would  be  a  just  compensation  for  the  land 
taken,  when  taken.  They  were  to  decide  questions  of 
present  value  and  not  to  speculate  in  respect  to  the  prob- 
able consequences  of  constructing  and  operating  a  rail- 
road. These  are  too  uncertain  to  be  made  the  subject  of 
judicial  enquiry.  The  C.  and  N,  FallSy  R.  Co.,  v.  Payntj 
16  Barbour,  (N.  Y.)  273.  See  opinion  of  court  on  page 
276. 
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Upon  the  whole  it  seems  to  me  that  the  actual  value  of  the  juii^irm. 
land  when  taken  without  reference  to  enhanced  value,  given"^,^^^  q^ 
to  it,  common  to  other  land  owners  along  the  line  of  the  road,  Tjiee, 
by  reason  of  the  prospective  construction  of  the  railroad 
in  question,  through  the  land,  is  as  nearly  a  just  compen- 
sation, when  everything  is  considered,  within  the  mean- 
ing of  the  Constitution  as  can  be  arrived  at.  If  this,  as 
a  rule,  is  departed  from,  there  is  manifest  danger  of  in- 
justice being  done  to  the  Railroad  Company  or  to  the 
public,  as  the  case  may  be.  If  it  is  adhered  to,  then 
the  land  owner  receives  a  just  compensation  for  his  land, 
which  is  taken,  and  not  an  excessive  or  unjust  compen- 
sation. In  addition  to  ascertaining  the  actual  value  of 
the  land  the  fourteenth  section  of  chapter  forty-two  of 
the  Code  requires  the  commissioners  to  ascertain  the 
damage  to  the  residue  of  the  tract,  beyond  the  "peculiar 
benefits,''  to  be  derived  in  respect  to  such  residue  from 
the  work  to  be  constructed  or  the  purpose  to  which  the 
land  to  be  taken  is  to  be  appropriated.  "Peculiar  benefits'' 
as  employed  in  said  section  I  understand  to  mean,  such 
benefits  as  particularly  and  exclusively  afiect  the  particu- 
lar lot,  parcel  or  tract  of  land,  whereof  a  portion  is  con- 
demned, and  not  advantages,  of  a  general  character, 
which  may  be  or  are  derived  in  common,  by  the  owners 
along  the  line  of  the  improvement  or  road,  or  benefits,  de- 
rived by  the  country  at  large. 

It  appears  by  the  record,  that  on  the  4th  day  of  Sep- 
tember, 1873,  the  Railroad  Company  paid  into  said  cir- 
cuit court  $96,  being  the  amount  reported  by  the  com- 
missioners in  this  case,  for  the  land  taken,  including  in- 
terest thereon,  from  the  date  of  the  report  to  the  time  of 
payment. 

For  these  reasons,  the  decision  and  judgment  of  the 
circuit  court  of  said  county  of  Fayette,  setting  aside  and  re- 
committingthe  said  report  of  the  commissioners,  must  be 
reversed  and  annulled,  and  the  appellant  recover  its  costs 
here  against  the  appellee,  William  Tyree.  And  this  Court^ 
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june^TeVm.  proceeding  to  render  such  judgment  in  the  cause,  as  the 
Railroad  Co.  Said  circuit  court  ought  to  have  rendered,  it  is  adjudged 
Ty^ee.  and  Ordered,  that  the  said  report  of  the  commissioners 
be,  and  the  same  is,  hereby  confirmed,  and  that  the  same 
be  recorded  on  the  chancery  order  book  of  the  circuit 
court  of  said  county  of  Fayette.  It  is  further  considered 
and  adjudged,  that  the  said  Chesapeake  and  Ohio  Rail- 
road Company  do  pay  to  the  said  William  Tyree,  his 
costs  incurred  in  this  cause  in  the  said  circuit  court. 

Paull  and  Moore,  Judges,  concurred. 

Hofiman,  Judge,  absent,  by  reason  of  sickness. 

Judgment  Reversed,  and  Corrected  in  Appel- 
late Court. 
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WHEELING. 

King  v.  Board. 

July  15,  1874. 

1.  In  a  proceeding  in  equity,  in  the  nature  of  a  foreign  attachment,         1874. 

'against  a  non-resident  of  the  State,  to  subject  his  property,  in  the 1 

State,  to  the  payment  of  a  debt,  under  the  eleventh  section  of 
chapter  one  hundred  and  fifty-one  of  the  Code  of  Virginia  of 
1860,  it  is  not  material  that  the  order  of  attachment,  endorsed  on 
the  summons,  by  the  clerk,  should  specify  the  property  of  the 
debtor  mentioned  in  the  affidavit  in  which  the  order  of  attach- 
ment was  issued. 

2.  Although,  in  such  case,  the  order  of  attachment  does  not  recite 

that  an  affidavit  has  been  tiled  or  refer  to  any  affidavit  on  its  face* 
still,  if  it  sufficiently  appears  by  the  record  that  a  sufficient  affi- 
davit was  filed  by  the  plaintifl?",  with  the  clerk,  when  the  order  of 
attachment  was  issued,  the  order  of  attachment  being  otherwise 
sufficient,  is  good.* 

♦The  following  is  section  eleven  of  chapter  one  hundred  and  fifty- 
one  of  the  Code  of  Virginia,  ed,  1860,  alluded  to  in  the  opinion  of  the 
Court : 

"A  claim  to  any  debt,  or  to  damages  for  breach  of  any  contnict 
against  a  person  who  is  not  a  resident  of  this  state,  but  who  has  estate 
or  debts  due  him  within  the  same,  may,  if  such  claim  exceed  twenty 
dollars,  exclusive  of  interest,  be  maintained  in  any  court  of  equity 
for  a  county  or  corporation  in  which  there  may  be  any  such  estate,  or 
a  defendant  owing  any  debt  to  such  non-resident.  When  a  person 
has  such  claim,  or  when  a  person  claims  to  be  entitled  in  equity  to  any 
money  or  property  from  a  person  against  whom  and  for  which  an  at^ 
tachment  might  be  sued  out  of  a  clerk's  office,  if  the  claim  were  re- 
coverable at  law,  there  may  be  an  affidavit  according  to  the  nature  of 
the  case,  conforming  as  near  as  its  nature  will  admit,  to  Avhat  is  speci- 
fied in  previous  sections ;  and  such  affidavit  may  be  at  the  time  or 
after  the  institution  of  the  suit.  Upon  such  affidavit,  the  plaintifi 
may  require  the  clerk  to  endorse  on  a  summons  an  order  to  the  offi- 
cer to  whom  it  is  directed  to  attach  the  specific  property  (if  any  be 
mentioned  in  the  affidavit),  and  the  debts  due,  or  to  become  due  by 
other  defendants  (if  any),  to  the  defendant  against  whom  the  claim  is, 
and  also  any  other  estate  of  that  defendant,  whether  in  his  own  hands 
or  in  the  hands  of  other  defendants.  Any  attachment  under  this  sec- 
tion shall  be  executed  in  the  same  manner,  and  shall  have  the  same  ef- 
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June  Tirin.  Appeal,  by  Adam  Board,  from  a  decree  of  the  circuit 
King  court  of  Jackson  county,  rendered  on  the  3d  day  of  August, 
^^  1872,  in  a  suit  in  chancery,  in  the  nature  of  a  foreign 
attachment,  wherein  George  S.  M.  King  was  complain- 
ant and  said  Adam  Board,  Absalom  Board,  Sarah  Board, 
Rachel  Pringle,  John  H.  Board,  Thomas  Board  and  . 
John  H.  Riley  were  respondents. 

The  material  facts  sufficiently  appear  in  the  opinion  of 
the  Court. 

The  Hon.  Roberts.  Brown,  judge  of  said  circuit  court, 
presided  at  the  decision  below. 

Henry  C.  Flesher.  for  the  appellant. 

John  H.  Riley y  for  the  appellees.   - 

Raymond,  President  : 

This  is  a  bill  in  the  nature  of  a  foreign  attachment. 
The  plaintiff  commenced  his  proceeding  against  his  debt- 
or Absalom  Board,  and  others,  in  the  circuit  court  of 
Jackson  county  on  the  8th  day  of  January,  1868,  upon 
the  summons  issued  in  the  cause,  and  the  clerk  at  the  in- 
stance of  the  plaintiff  endorsed  thereon,  substantially,  the 
order  of  attachment  required  by  the  eleventh  section  of 
chapter  one  hundred  and  fifty-one  the  Code  of  1860.  The 
plaintiff  filed  his  bill,  regularly,  against  the  defendants 
named  in  the  summons.  The  sheriff  levied  the  order  of 
attachment  upon  the  interest  of  the  defendant  Absalom 
Board,  in  certain  real  estate,  situate  in  said  county  of 
Jackson,  in  the  bill  and  proceedings  mentioned.  The 
defendants  Absalom  Board,  Adam  Board,  and  John  H. 
Riley  filed  their  answers.  The  defendant  Adam  Board 
in  his  answer  sets  up  a  claim  to  the  real  estate  attached  in 
the  cause,  and  at  the  time  he  filed  his  answer  he  moved 
to  quash  the  order  of  attachment,  which  motion  was  over- 
fed as  at  law,  but  the  proceedings  therein  shall  be  the  same  as  in  other 
suits  in  chancery.  And  the  court,  or  in  vacation  thereof,  a  judge  of 
a  circuit  court  may  interpose  by  injunction,  or  the  appointment  of  a 
receiver,  or  otherwise,  to  secure  the  forthcoming  of  the  specific  prop- 
erty sued  for,  and  so  much  other  estate  as  will  probably  oe  required 
to  satisfy  any  future  order  or  decree  that  will  be  made  in  the  cause. 
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ruled  by  the  court.     The  debtor  Absalom  Board  did  not  junrTerm. 
move  to  quash  the  order  of  attachment.     Such   proceed-       ^j~ 
ings  were  afterwards  regularly  had  in  the  cause  as  that      ^^^ 
the   court,  on  the  3rd  day  of  August,  1872,  decreed  in 
favor  of  the  plaintiff  against  the  debtor  Absalom  Board 
for  the  sum  of  $162.22,  with  interest  from  the  6th  day 
of  April,  1872,  till  paid,  and  the  costs  of  the  suit;   and 
also  decreed  that  the  land  attached  by  the  sheriff  in  the 
cause  be  sold,  &c.,  to  pay   the  debt  and  costs,  and  ap- 
pointed a  special   commissioner  to   make   the  sale  &c. 
From  this  decree  the  defendant  Adam  Board  has  ap- 
pealed to  this  Court ;  and,  by  his  counsel,  assigns  the  fol- 
lowing grounds  of  error  in  said  decree,  viz : 

^^ First  That  the  endorsement  on  the  summons,  issued 
in  the  cause,  requiring  the  sheriff  to  attach  the  estate  of 
the  petitioner's  co-defendant  Absalom  Board,  or  to  per- 
form any  other  act  in  premises,  has  none  of  the  essentials 
of  a  valid  attachment,  because  the  order  of  attachment 
does  not  run  in  the  name  of  the  State  of  West  Virginia, 
and  he  cites  the  Constitution  of  West  Virginia,  of  1867, 
Code  of  1868,  p.  31.  It  is  true  the  order  of  attachment 
endorsed  on  the  back  of  the  summons,  by  the  clerk,  does 
not,  on  its  face,  run  in  the  name  of  the  State  of  West 
Virginia,  but  the  summons  in  the  cause  on  which  it  is 
endorsed  does.  The  question  raised  by  this  assignment 
of  error  was  decided  by  the  Supreme  Court  of  Appeals 
of  this  State  at  the  July  term,  1871  in  the  cases  M. 
Guimank  Co.,  v.  The  Virginia  Iron  Company;  McClel- 
Ian  &  Knox  v.  Idem,  5  W.  Va.,  23.  In  these  causes 
Judge  Moore  delivered  the  opinion  of  the  Court  in  which 
it  is  expressly  held"  that  the  order  of  attachment  pro- 
vided for  in  the  act  of  1867,  chapter  one  hundred  and 
eighteen,  section  one,  is  not  a  writ,  and  need  not  run 
in  the  name  of  the  State."  I  do  not  think  it  proper 
to  disturb  this  decision,  at  this  time,  by  expressing 
dissent  therefrom,  as  a  different  ruling  now  might  be 
productive  of  great  injury,  and  the  ruling  being  upon 
a   constitutional  question  it  ought  not  now  to  be   de- 
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parted  from,  for  slight  cause.  The  cases  above  cited  were 
actions  at  law,  and  the  proceedings  by  order  of  attach- 
ment were  had  under  chapter  one  hundred  and  eighteen 
of  the  acts  of  the  Legislature  of  1867,  page  one  hundred 
and  forty-seven.  This  chapter  is  entitled  "An  act  to 
amend  and  re-enact  sections  one  and  three  of  chapter 
one  hundred  and  fifty-one  of  the  Code  of  Virginia"  and 
was  passed  27th  February,  1867.  The  proceedings  in 
the  present  cause  were  had  under  the  provisions  of  the 
eleventh  section  of  chapter  one  hundred  and  fifty-one  of 
the  Code  of  Virginia  of  1860  which  was  not  repealed  or 
affected  by  the  said  act  of  1867. 

'^Second.  Because  the  court  overruled  the  motion  of 
petitioner  to  quash  said  order  of  attachment." 

^^  Third,  Because  the  property  was  not  specified  in  the 
said  order  of  attachment." 

^^ Fourth.  Because  no  order  of  attachment  was,  in  fact, 
ever  issued,  and  the  act  of  1867  is  cited." 

^^ Fifth.  Because  the  order  endorsed  on  said  summons 
does  not  show  that  the  plaintiff  had  filed  his  affidavit, 
as  required  by  law,  and  said  act  of  1867,  is  again  cited." 
An  order  of  attachment,  endorsed  on  the  summons  in 
the  cause,  levied  by  the  sheriff  on  estate  of  the  debtor,  not 
specified  in  the  order,  would  be  as  valid  and  binding, 
under  the  eleventh  section  of  chapter  one  hundred  and 
fifly-one  of  the  Code  of  18G0,  of  Virginia,  on  the 
property  so  levied  on,  as  if  levied  on  the  specific  prop- 
erty of  the  debtor  mentioned  in  the  affidavit,  upon  which 
the  order  of  attachment  issued.  This  is  manifest  from 
the  provisions  of  the  section  on  that  subject.  It  must 
follow,  therefore,  if  the  order  of  attachment  does  not 
direct  the  sheriff  to  attach  the  specific  property  of  the 
debtor,  mentioned  in  the  affidavit,  in  a  case  like  thi.s, 
but  directs  the  sheriff  to  attach  the  estate,  both  real  and 
personal,  of  the  debtor  sufficient  to  satisfy  the  plaintiff's 
demand  of  $184.85,  with  interest  and  costs  of  the  suit; 
and  the  order  is  duly  levied  on  real  estate  of  the  debtor 
in  the  county,  and  due  return  made  thereof,  that  such 
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order  and  levy  are  valid  and  binding  This  proceeding  j,ine^T<;rtB. 
is  had  against  the  debtor  as  a  non-resident  of  this  State,  ^^ 
and  the  proceeding  could  only  be  had  in  a  county  where  Bcitd. 
the  debtor  has  estate.  It  is,  therefore,  proper  that  the 
bill  should  show  that  the  debtor  had  estate  in  the  county 
where  the  proceeding  or  suit  is  had.  But  it  is  not  essen- 
tial to  the  validity  of  the  attaching  order,  and  the  levy 
thereof,  that  the  property,  mentioned  in  the  aflSdavit,  is 
not  mentioned  in  the  order  in  a  proceeding  of  the  char- 
acter of  this.  This  is  not  a  suit  in  equity  for  the  re- 
covery of  specific  property  from  ae  defendant,  Absalom 
Board,  but,  as  before  stated,  it  is  for  the  recovery  of  a 
debt,  from  the  absent  debtor,  by  subjecting  his  estate,  by 
order  of  attachment  in  the  cause,  to  the  payment  thereof. 
Where  the  suit  is  for  the  recovery  of  specific  property, 
it  is  then,  perhaps,  material  that  the  specific  property, 
sought  to  be  recovered,  should  be  mentioned  in  both 
the  affidavit  and  order.  The  attaching  order  in  this 
case  was  levied  by  the  sheriff  on  the  real  property  of 
the  absent  debtor,  mentioned  in  the  affidavit,  situate  in 
Jackson  county.  Proceedings  in  cases  of  this  kind, 
under  said  eleventh  section,  are  the  same  as  in  other  suits 
in  chancery. 

As  before  stated,  this  proceeding  is  not  under  the  act 
of  1867,  cited  by  appellant's  counsel,  but  is  a  proceeding 
under  the  eleventh  section  of  chapter  one  hundred  and 
fifly-one  of  the  code  of  Virginia,  of  1860,  and  there 
was  an  order  of  attachment,  endorsed  by  the  clerk,  upon 
the  summons.  It  is  true  that  the  order  of  attachment 
does  not  recite  that  the  plaintiff  has  filed  an  affidavit, 
but  it  is  sufficiently  shown  by  the  record  that  an  affidavit 
was  filed  by  the  plaintiff,  and  it  is  certified  as  a  part  of 
the  record  and  as  being  the  affidavit  of  the  complainant 
on  which  the  order  of  attachment  was  issued.  And  the 
grounds,  and  only  grounds,  upon  which  the  appellant 
moved  the  court  to  quash  the  attachment,  as  disclosed  by 
the  record,  were  : 
89 
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j«no^wm.       First.  That  the  affidavit  on   which  the  attachment  is 
:£^^       founded  is  insufficient. 

u^.  Second,  That  the  order  of  attachment  endorsed  on  the 

summons  did  not  run  in  the  name  of  the  State. 

Tliird.  That  the  property  is  not  specified  in  said  order. 

Certainly  the  court,  in  overruling  the  motion  to  quash, 
heard  and  considered  the  motion  on  the  affidavit,  as  well 
as  the  other  proceedings  involved  in  the  determination 
of  the  motion.  The  affidavit  was  made  by  the  plaintiff 
before  the  clerk,  who  issued  the  summons  and  endorsed 
thereon  the  order  of  attachment,  and  it  bears  the  same 
date  as  the  summons  and  order  of  attachment.  The  affi- 
davit is  full  and  substantially  sufficient  on  its  face,  under 
the  provisions  of  said  eleventh  section.  However,  it  is 
not  insisted  here  by  the  appellant's  counsel,  that  the  affi- 
davit, appearing  by  the  record,  is  insufficient.  Upon 
the  whole,  the  grounds  of  error  assigned  by  the  appel- 
lant's counsel,  are  not  well  taken. 

There  being  no  errors  assigned  by  the  appellant's 
counsel,  except  those  above  considered,  and  no  others  in 
:any  way  brought  to  the  attention  of  this  Court,  and  the 
Court  seeing  none  in  the  decree  appealed  from,  the  said 
decree  of  the  circuit  court  of  the  county  of  Jackson, 
Tendered  in  this  cause  on  the  3d  day  of  August,  1872, 
must  be  affirmed  with  costs  and  $30  damages,  in  favor  of 
the  appellee,  George  S.  M.  King,  against  the  appellant, 
Adam  Board,  and  the  cause  remanded  to  the  circuit 
•court  of  Jackson  county,  for  the  further  proceedings 
therein  to  be  had,  according  to  the  rules  governing  courts 
of  equity  in  such  cases. 

Paull  and  Moore,  Judges,  concurred. 

Absent,  Hoffman,  Judge,  by  reason  of  sickness. 

Decree  Affirmed  and  Suit  Remanded. 


Digitized  by 


Googk 


OF  WEST  VIRGINIA.  701 


WHEELING. 

Jones  v.  Cunningham. 

July  15,  1874. 

1    if  nn  appeal  is  taken,  from  a  decree  of  a  circuit  court  to  this  Court    ,   *^7i. 
,    ,              ..,....,..          ,                    .                              June  lej 
and  the  case  is  within  its  jurisdiction,  the  matter  in  controversy 

must  be  inquired  into  and  determined;  and  if  the  decree  be  found 
to  be  right,  in  all  other  respects,  and  erroneous  as  to  costs,  this  Court 
will  not  reverse  the  decree,  because  of  such  error,  as  to  costs ;  but 
may,  in  a  proper  case,  correct  the  decree,  as  to  the  error,  and  affirm 
it,  as  corrected. 
:2.  AVhen  the  plaintiff,  by  bill  of  discovery,  Eeeks  a  discovery  from  the 
defendant  as  to  any  matter  of  fact,  the  answer  is  evidence  for  the 
the  defendant,  so  far  as  it  is  responsive  to  such  bill,  as  to  the  fact  as 
to  which  the  discovery  is  sought ;  yet  as  to  matter  in  respect  to 
which  no  discovery  is  sought,  if  the  answer  alleges  anything  affirm- 
atively, it  is  not  evidence  for  the  defendant,  but  it  is  to  be  proved 
by  him.* 

Appeal,  with  stay  of  proceedings,  granted  by  the  Hon. 
Evermont  Ward,  judge  of  the  ninth  judicial  circuit,  on 
the  petition  of  William  A.  Jones,  from  a  decree  of  the 
circuit  court  of  Kanawha  county,  rendered  an  the  31st 
day  of  May,  1873,  in  two  suits  therein  pending,  which 
came  on  to  be  heard  together,  wherein  said  Jones  was 
(romplainant  and  John  S.  Cunningham  and  Edward  B. 

*The  following  is  section  seven  of  chapter  ninety-six  of  the  Code 
referred  to  in  the  opinion  of  the  Court. 

*7.  "Any  borrower  of  money  or  other  thing  may  exhibit  a  bill  in 
equity  against  the  lender,  and  compel  him  to  discover,  upon  oath,  the 
money  or  thing  really  lent,  and  all  bargains,  contracts,  or  shifts  rela- 
tive to  such  loan,  and  the  interest  or  consideration  of  the  same ;  and  if 
it  appear  that  more  than  lawful  interest  was  reserved,  the  lender  shall 
recover  his  principal  money  or  other  thing  with  six  per  cent,  interest 
only,  but  shall  recover  no  costs.  If  property  has  been  conveyed  to  se- 
<;ure  the  payment  of  the  debt,  and  a  sale  thereof  is  about  to  be  made, 
oris  apprehended,  an  injunction  may  be  awarded  to  prevent  such  sale 
pending  the  suit." 
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junl^Term.  Knight,  trustce  in  a  deed  of  trust  executed  by  said  Jones 
Jones     ^"^  ^^^  ^^^^  ^  secure  said  Cunningham  in  the  sum  of 
Cunningham.  $2^000,  with  the  interest  thereon,  and  dated  April   26, 
1871,  were  respondents. 

The  other  facts  appear  in  the  opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  hearing  below. 

for  the  appellant. 

Smith  &  Knight,  for  the  appellee,  Cunningham. 

Haymond,  President  : 

On  the  26th  day  of  April,  1871,  the  plaintiflF  bor- 
rowed of  the  defendant,  Cunningham,  the  sum  of  $2000, 
and  executed  his  note  therefor  to  Cunningham,  payable 
two  years  after  date,  with  ten  per  cent  interest,  payable 
semi-annually  in  advance ;  and  plaintiff  by  deed,  of  the 
date  aforesaid,  conveyed  to  defendant,  Knight,  a  tract  of 
land  containing  fifty  acres,  more  or  less,  situate  in  Ka- 
nawha, county,  in  trust  to  secure  to  defendant,  Cun- 
ningham, said  debt  and  interest  from  date,  at  the  rate 
aforesaid,  and  payable,  as  aforesaid ;  the  debt  to  be  paid 
in  two  years  from  the  date  of  the  deed.  All  of  which 
appears  on  the  face  of  the  deed  of  trust  which  was  duly 
acknowledged  by  the  plaintiff,  and  admitted  to  record  in 
the  Recorder's  office  of  said  county,  on  the  27th  day  of 
April,  1871. 

At  the  execution  of  the  deed  of  trust  plaintiff  paid 
Cunningham  $100,  interest  for  six  months,  and  after- 
wards, on  April  3rd,  1872,  he  paid  him  $200  more,  to  be 
applied  to  interest  on  the  trust  deed  as  stated  in  a  re- 
ceipt then  given  by  Cunningham  to  plaintiff^,  therefor. 

On  the  20th  day  of  May,  1873,  plaintiff'  filed  his  bill 
in  the  clerk's  office  of  the  circuit  court  of  said  county, 
in  which  he  alleges,  substantially,  the  facts  above  stated 
and  plaintiff*  filed  with  the  bill  a  copy  of  the  deed  of 
trust.     The  bill  prays  for  a  discovery  of  the   usury,  &c. 
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It  prays  that  the  note  and  deed  of  trust  may  each  be  j„ni^TOTm. 
declared  void,  as  to  any  excess  of  interest  agreed  to  be  j^^^^^^ 
paid  above  legal  interest,  and  that  the  proper  credits  be  cuunrnRbam. 
given,  <fec.  The  bill  appears  to  have  been  sworn  to  on 
the  5th  of  May,  1873 ;  when  process  issued  does  not  ap- 
pear. But  on  the  19th  day  of  May,  1873,  the  day  pre^ 
vious  to  the  filing  of  the  other  bill,  the  plaintiff  filed  his 
bill  of  injunction,  in  said  clerk's  oiBce,  enjoining  and 
restraining  the  defendants  from  proceeding  to  sell  the 
land,  under  the  deed  of  trust,  during  the  pendency  of  the 
first  named  cause,  alleging  that  the  trustee  had  adver- 
tised the  land  for  sale  under  the  deed  of  trust  on  the 
31st  day  of  May,  1873.  The  last  named  bill  is  substan- 
tially the  same  as  the  first,  except  it  does  not  pray  for  a 
discovery.  The  bills  were  evidently  filed  under  the 
provisions  of  the  seventh  section  of  the  ninety-fifth 
chapter  of  the  Code  of  this  State.  The  plaintiff  does 
not,  in  either  of  the  bills,  offer  to  pay  the  amount  due  on 
the  debt,  with  legal  interest,  alter  deducting  the  two  pay- 
ments ;  nor  does  he  allege  that  Cunningham  claims  or 
demands  more  on  the  debt  than  he  is  legally  entitled  to 
receive;  nor  does  he  allege  that  he  has  demanded  of 
Cunningham  that  the  usurious  interest,  or  any  part 
thereof,  should  be  deducted  or  credited,  and  that  Cun- 
ningham refused  or  claimed  the  usury.  In  fact  he  does  not 
directly  or  indirectly  allege  that  he,  at  any  time,  before  or 
after  the  debt  became  payable  or  the  land  was  advertised 
for  sale,  had  any  conversation  or  communication  of  any 
kind  with  Cunningham,  or  the  trustee,  on  the  subject. 

Cunningham,  in  his  answer,  admits  the  loan  and  the 
deed  of  trust  as  alleged,  and  that  at  the  date  of  the  loan 
plaintiff  paid  him  $100  for  six  months'  interest  in  ad- 
vance, and  that  plaintiff,  on  the  3d  day  of  April,  1872, 
paid  him,  on  the  loan,  the  further  sum  of  $200,  and  he 
avers  these  are  the  only  payments  ever  made  on  the  loan. 
He  also  states  that  he  advised  the  trustee  of  the  payments, 
and  instructed  him  to  allow  plaintiff  credit  for  said  pay- 
ments, and  not  to  require  more  than  six  per  cent,  interest 
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junerirw.  ^^^  ^^^  debt,  if  plaintiff  did  not  see  fit  to  pay  more;  but 
■  j]^^  that  the  plaintiff  never  approached  him  or  the  trustee 
(\innh'i«i.am.^^'^^l^  reference  to  the  payment  of  the  loan,  or  with  ref~ 
erence  to  the  sale,  and  that  plaintiff  did  not  have  reason 
to  believe  that  his  credits  aforesaid  would  not  be  alloAved^ 
or  that  the  ten  per  cent,  interest  would  be  required,  if  he 
did  not  choose  to  pay  it;  that  the  purpose  of  the  plain- 
tiffin  rushing  into  equity  was  to  harrass  him  and  with- 
out right  or  equity  hinder  and  delay  him  in  making  his 
debt ;  that  he  credited  plaintiff  with  the  full  amount  of 
said  payment  on  the  debt.  He  prays  that  the  injunction 
may  be  dissolved  and  plaintiff's  suit  dismissed. 

The  trustee  Knight,  in  his  answer,  admits  that  he  ad- 
vertised the  land  for  sale  under  the  deed  of  trust,  as 
stated  in  the  bills,  at  the  instance  of  Cunningham ;  that 
he  (Knight)  was  advised  by  Cunningham  that  he  could 
not  exact  the  ten  per  cent,  interest  specified  in  the  trusty 
and  was  instructed  by  Cunningham  not  to  require  the  same^ 
if  plaintiff  did  not  see  fit  to  pay  it,  or  if  a  sale  was  made 
under  the  deed  of  trust;  that  Cunningham  informed  him 
of  the  payments  made  by  plaintiff,  and  he  was  fully  pre- 
pared to  allow  the  payments  in  settling  with  plaintiff^ 
and  in  making  a  sale  imder  the  deed  of  trust.  He  also 
states  that  he  has  always  intended  to  allow  said  payments, 
as  credits  to  plaintiff^  on  the  trust  debt ;  that  plaintiff  had 
never  approached  him  with  reference  to  the  matter,  or  said 
a  word  to  him  about  it^  and  never  offered  to  pay  any  part 
of  the  balance,  and  that  if  plaintiff  had  come  to  him  in- 
stead of  rushing  into  court  he  would  have  learned  that 
nothing  more  was  demanded  or  required  of  him  than  the 
payment  of  the  balance  due  on  his  just  indebtedness  Uy 
Cunningham  computed  at  legal  interest. 

These  answers  are  made  under  oath. 

Afterwards  the  causes  were  heard  together  by  the  cir- 
cuit court  of  said  county  by  consent  of  the  parties,  upon 
the  bills,  exhibits,  answer  of  John  S.  Cunningham  to  each 
of  the  bills,  the  answer  of  Knight  (trustee)  to  the  bill  of 
injunction,  with  general  replication  to  each  answer,  and 
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upon  the  motion  of  Cunningham  to  dissolve  the  injunc-  jnnJ^^^Hi. 
tion;  and  it  is  recited  in  the  decree  "and  the  defendant  }~ 
(\inningham  only  claiming  in  his  answer  legal  interest  cunningiiaM. 
upon  the  debt  secured  in  the  deed  of  trust  filed  as  an 
exhibit  in  these  causes,  and  having  credited  plaintijff,  in 
his  answer,  for  all  the  payments  he  claims  to  have  made 
on  the  debt  aforesaid,  and  the  court  ascertaining  that 
there  is  now  due  defendant  Cunningham  on  said  trust 
debt  the  sum  of  J  1,932.24,  including  principal  and 
legal  interest  to  date,  after  allowing  all  just  credits,  and 
sets-off,  it  is  therefore  adjudged,  ordered  and  decreed,  by 
the  court,  that  the  injunction  heretofore  awarded  plaintiff 
be  dissolved."  The  decree  further  recites:  "And  it  not 
appearing  to  the  court  that  the  plaintiff  had  any  reason 
or  occasion  to  come  into  court  for  redress,  or  that  the  de- 
fendants or  either  of  them  were  requiring  the  plaintiff  to 
pay  more  than  the  amount  justly  due  from  the  plaintiff 
to  the  defendant  Cunningham,  and  these  causes  being 
now  adjudicated,  it  is  further  ordered  that  both  causes 
be  dismissed  and  that  the  plaintiff  pay  to  the  defendants 
their  costs  by  them  expended  including  $25  statute  fee  as 
allowed  by  law." 

An  appeal  has  been  allowed  by  a  circuit  court  judge  to 
this  court. 

It  is  difficult  to  determine  whether  the  appeal  as 
prayed  and  allowed,  is  an  appeal  and  supersedeas  to  the 
whole  decree,  or  only  so  much  of  it  as  dissolves  the  in- 
junction ?  From  the  language  of  the  petition  and  the  order 
allowing  the  appeal  and  supersedeas  perhaps  it  might  be 
considered  that  they  apply  only  to  so  much  of  the  de- 
cree as  dissolved  the  injunction  and  decreed  costs  and 
"$25  statute  fee"  to  the  defendants.  However,  I  think  the 
appeal  and  supersedeas  may  be  considered  as  allowed  to  the 
whole  decree.  Adopting  this  view  the  court  seems  to 
have  allowed  the  plaintiff  all  the  payments  to  which  he 
could  be  entitled  and  ascertained  the  true  aggregate 
amount  of  principal  debt  with  legal  interest  up  to  the 
date  of  the  decree,  after  deducting  all  the  credits  which 
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jun^Term.  pl^intiff  claimed ;  and  it  is  not  claimed  in  the  assign- 

jonw      ^^^^  of  errors  that  the  sum  so  ascertained  is  erroneous. 

CuimiDghain.  There  are  no  depositions  in  the  cause.  It  was  heard  upon 
the  bills,  exhibits,  answers  and  general  replication  thereto. 
The  plaintift  having  received  credit  for  all  he  claimed, 
the  payments  being  admitted,  and  only  two  in  number, 
and  the  date  and  amount  of  each  credit  being  clearly 
shown  by  the  bill  and  answer  of  Cunningham,  there  was 
no  necessity  or  propriety  in  the  court  referring  the  cause 
to  a  commissioner  to  ascertain  the  amount  due  Cunnings 
ham  from  plaintiff  and  the  court  did  not  err  in  ascertain- 
ing the  amount  without  the  intervention  of  a  commis- 
sioner— The  plaintiff  was  not  and  could  not  be  preju- 
diced thereby.  The  plaintiff  having  been  allowed  all  he 
claimed,  not  only  by  Cunningham  in  his  answer,  but  by 
the  court,  there  was  no  necessity  or  propriety  of  longer 
continuing  the  injunction.  To  have  done  so  would  have 
been  unjust  to  the  defendant  Cunningham.  He  was  en- 
titled to  have  the  money  justly  and  lawfully  due  him 
from  the  plaintiff.  If  there  ever  was  any  necessity  for 
the  injunction  it  certainly  ceased  when  plaintiff  was  al- 
lowed credit  to  the  full  extent  he  claimed.  The  court 
therefore  did  not  err  in  dissolving  the  injunction. 

But  the  plaintiff  claims  that  it  was  error  in  the  court 
to  decree  against  him  for  costs  and  $25,  attorneys*  fee. 
The  $25  is  not  allowed  as  an  attorneys*  fee.  The  thir- 
teenth section  of  chapter  one  hundred  and  thirty-eight 
of  the  Code  provides  that  the  clerk  shall  include  in  the 
costs  to  the  prevailing  party  in  a  chancery  cause,  not  less 
than  ten,  nor  more  than  thirty  dollars,  as  the  court  may 
prescribe.  It  is  evident  that  the  $25,  allowed  in  the  de- 
cree as  a  "statute  fee,**  was  intended  for  the  amount  pre- 
scribed by  the  court  to  be  taxed  by  the  clerk  in  the  costs 
under  said  thirteenth  section,  and  if  it  was  right  to  allow 
costs  to  the  defendants  this  is  not  eiror.  But  the  sev- 
enth section  of  the  ninety-sixth  chapter  of  the  Code  of 
this  State,  provides  that  if  it  appear  that  more  than  law- 
ful interest  was  reserved  the  lender   shall   recover  his 
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principal  money  or  other  thing  with  six  per  cent,  inter-  juue^xerm. 
est  only,  but  shall  recover  no  costs.  The  injunction  is~  ~ 
part  of  the  original  cause,  and  in  aid  of  it,  and  must  be  ^^^j^j 
so  considered.  The  injunction  is  authorized  by  the  last 
clause  of  said  seventh  section.  Cunningham  in  his  an- 
swer admits  that  unlawful  interest  was  reserved  as 
charged  in  the  bill,  but  he  avers  that  he  directed  the 
trustee  to  credit  all  the  payments  and  charge  only  legal 
interest  on  the  money  loaned ;  if  the  plaintiff  objected 
to  paying  the  usury,  and  if  a  sale  was  made,  to  only 
charge  the  legal  interest.  This  is  affirmative  matter. 
It  does  not  appear  from  evidence  nor  is  it  even  averred 
that  plaintiff  had  notice  that  Cunningham  did  not  claim 
the  unlawful  interest,  but  relinquished  it.  From  the 
face  of  the  advertisement  plaintiff  might  well  infer  that 
Cunningham  was  claiming  when  he  directed  the  sale, 
and  would  claim,  interest,  according  to  the  contract  and 
the  face  of  the  deed  of  trust.  When  the  plaintiff,  by 
bill  of  discovery,  seeks  a  discovery  from  the  defendant 
as  to  any  matter  of  fact,  the  ansAver  is  evidence  for  the 
defendant  so  far  as  it  is  responsive  to  such  bill,  as  to  the 
fact  as  to  which  the  discovery  is  sought ;  yet  as  to  mat- 
ter in  respect  of  which  the  bill  seeks  no  discovery,  if 
the  answer  alleges  anything  aflBrmatively,  it  is  not  evi- 
dence for  the  defendant,  but  it  is  to  be  proved  by  him. 
Taylor  r.  Moore,  2  Eand.  575  and  576,  opinion  of  judge 
Green ;  2  Rob.  (Old)  Prac.  330. 

But  this  Court  has  appellate  jurisdiction  in  civil  cases 
of  this  description  only  where  the  matter  in  controversy 
exclusive  of  costs  is  of  greater  value  or  amount  than 
$100. 

"The  matter  in  controversy  in  the  suit,  and  upon 
which  the  judgment  or  decree  is  pronounced,  must  not 
only  be  of  the  value  aforesaid,  but  the  controversy  in 
relation  to  the  matter  of  that  value  must  be  continued 
by  the  appeal.  If  the  case  be  within  the  jurisdiction  of 
he  court,  the  matter  in  controversy  must  be  inquired 
90 
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janlfTerm.  ^"*^  ^^^  determined ;  and  if  the  decree  or  judgment  be 
'^~      found  right  in  all  other  respects,  and  erroneous  as  to 

Cunningham,  costs,  such  error  may  be  corrected,  as  might  any  other 
error,  no  matter  how  small  the  amount"  Aahby  v.  Kiger, 
3  Rand.  166-166. 

In  the  case  of  Gakb  Boggesf^  Heirs  v,  Thomas  Robin" 
8on^8  Heirs,  decided  by  the  Supreme  Court  of  Appeals  of 
this  State,  5  W.  Va.  402,  it  was  held  that  a  decree  in  the 
court  below  against  a  person  who  was  not  a  party  to  ihe 
bill,  might  be  corrected  in  the  court  below  on  motion 
and  can  be  corrected  in  this  Court.  But  it  was  furtlier 
held,  in  the  same  case,  that  "whether  the  decree  for  costs 
is  as  it  should  be  or  not  is  a  question  that  cannot  be  looked 
into  by  this  Court,  as  the  appeal  cannot  be  supported  on 
any  other  ground."  The  decree  of  the  circuit  court  is 
erroneous  in  allowing  the  defendants  costs  and  the  de- 
cree in  that  respect  will  be  corrected  hei'c  and  affirmed. 

The  decree  of  the  circuit  court  for  the  reasons  above 
stated  must  be  affirmed,  as  corrected,  with  costs  to  the 
appellee  Cunningham  in  this  Court  and  $30  damages. 

Paull  and  Moore,  Judges,  concurred. 
Absent,  Hoffman,  Judge. 

Decree  Corrected  in  Appellate  Court  and  Af- 
firmed. 
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WHBELINGx 

Henry  v.  Davis. 

July  16,  1874. 

Upon  a  motion  to  grant  a  new  trial,  on  an  issue  out  of  chancery.    ,    '^I;*' 
,-111                    .      1  .11     «               .                .«        1          .1              June  Term, 
and  refused  by  the  court,  the  bill  of  exceptions  certifies  the  evidence, 

and  not  the  facts  proved  on  the  trial. — Held  : 

1.  An  appellate  court  will   not  take  cognizance   of  the  case  and  re- 

verse the  judgment,  unless  by  rejecting  all  the  parol  evidence  for 
the  exceptor,  and  giving  full  force  and  credit  to  that  of  the  ad- 
verse party,  the  decision  of  the  court  below^  still  appears  to  be 
wrong. 

2.  Instructions  to  the  jury  should  be  pertinent  to  the  issue,  and  not 

addressed  to  a  different  inquiry  than  that  contained  therein  ;  and 
should  not  be  couched  in  ambiguous  language,  or  be  of  doubtful 
meaning,  and  if  otherwise,  they  should  be  refused. 

Appeal,  by  Henry  G.  Davis,  from  a  decree  of  the  cir- 
cuit court  of  Doddridge  county  rendered  on  the  3rd  day 
of  May,  1872,  in  a  suit  therein  pending,  Avherein  Eugene 
Henry  was  complainant  and  said  Davis,  Benjamin  Wil- 
son, T.  K.  I^night  and  Benjamin  F.  Martin,  respon- 
dents. 

The  material  facte  appear  in  the  opinion  ofPaull, 
Judge. 

The  Hon.  Chapman  J.  Stuart,  judge  of  said  circuit 
court,  presided  at  the  trial  and  hearing  below. 

Caleb  Boggeaa  for  the  appellant. 

Daniel  Lamb  and  C,  C.  Cole,  for  the  appellee. 

Paull,  Judge  : 

The  following  principles  appear  to  have  been  decided 
by  the  court  of  appeals  of  Virginia,  in  regard  to  issues 
out  of  chancery : 
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1874. 
June  Tenn. 


Uenry 

V 

Davis. 


Firat.  "When  an  issue  is  tried  it  is  under  the  superin- 
tendence of  the  court,  which  will  prevent  the  introduc- 
tion of  improper  testimony ;  and  if  the  verdict  be  against 
evidence,  the  court  will  so  certify,  and  the  chancellor  will 
not  be  satisfied  with  it.  Plesant  Shore  &  Co.  v,  Ross, 
1  Wash.,  156 ;  Southall  v.  McKeand,  Id.,  336. 

Second.  It  is  matter  of  sound  discretion  whether  the 
chancellor  should  direct  the  issue,  or  decide  the  questions 
of  fact  for  himself;  and  like  matter  of  discretion, 
whether  he  should  set  aside  the  verdict  on  the  issue  or 
not ;  he  is  not  bound  to  set  it  aside  in  deference  to  the 
certificate  of  the  judge  of  the  court  of  law  against  it. 
Grigsby  v.  Weaver,  5  Leigh,  197.  Judge  Carr  delivering 
the  opinion  of  the  court  in  that  case,  said  :  "Issues  are  not 
directed  to  get  a  new  supply  of  evidence  when  they  have 
not  enough  ;  but  where  there  is  clashing  and  conflicting 
evidence  leaving  the  fact  in  doubt,  and  rendering  it  neces- 
sary to  weigh  the  character  and  credibility  of  witnesses* 
the  chancellor  who  sees  them  only  on  paper,  considers 
that  his  conscience  can  be  better  satisfied  by  the  verdict 
of  a  jury  who  shall  see  and  hear  them.'* 

Brooke  J.,  who  concurred  in  the  opinion,  said: 
"Weighing  the  verdict  of  the  jur}"  which  is  supported 
by  the  evidence  of  the  record,  I  think,  (admitting  the 
chancellor  was  right  in  directing  the  issue)  that  the  ver- 
dict must  outweigh  the  certificate  of  the  judge.  Both 
were  intended  to  satisfy  the  conscience  of  the  chaneel- 
lor.*' 

Third.  Upon  all  trials  at  law  of  issues  out  of  chancery, 
all  the  proceedings  upon  the  trial  of  the  issues  as  spread 
upon  the  record  thereof,  constitute  part  of  the  certificate 
of  the  verdict,  and  with  it  become  part  of  the  chancery 
record.  Watkins  and  vnfe  v.  Carlton,  10  Leigh,  560. 
Judge  Tucker  delivering  the  opinion  of  the  court,  says : 
"And  upon  this  point,  I  observe  that  I  shall  take  the  whole 
proceedings  in  the  court  of  law  upon  an  issue  directed 
out  of  chancery  for  the  purpose  of  ascertaining  a  partic- 
ular fact,  to  be  part  and  parcel  of  the  chancery  cause. 
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The   court   of   law   is    but  ancillary    to  the  court    of  juni^T^m. 
chancery ;  it  has  no  jurisdiction  in  such  case,  except  that      Heiiry 
which  is  derived  from  the  chancellor's  order;  it  must      j^^;^^ 
pursue     its    directions,   admitting    papers   to   be    read 
which  he  orders  to  be  read ;  and,  if  required,  it  must  cer- 
tify any  instructions  which  are  given  to  the  jury,  that 
the  chancellor  may  decide   whether   they   were   rightly 
given  or  not ;  finally,  it  can  give  no  judgment  on  the 
verdict,  but  must  certify  it  to  the  court  of  chancerj'  to 
avail  there  as  it  may/' 

Fourth,  Upon  an  issue  directed  out  of  Chancery  the 
verdict  of  the  jury  is  conclusive  when  there  is  no  excep- 
tion spreading  the  facts  proved  upon  the  record.  Fltz- 
hvgh'a  Exors.  v.  Fitzhughy  11  Gratt.  210.  In  this  case  it 
was  held,  when  an  issue  is  directed  in  a  chancery  cause, 
and  a  verdict  is  found,  to  which  no  exception  is  taken 
and  a  decree  is  rendered  thereon,  the  facts  found  in  the 
verdict  must  be  regarded  in  the  appellate  court,  as  the 
established  facts  in  the  case. 

From  the  views  and  principles  thus  presented  in  re- 
gard to  chancery  issues,  let  us  endeavor  to  understand, 
what  is  now  the  position  of  the  chancellor,  and  of  the 
appellate  court,  and  what  are  their  respective  powers  or 
duties,  and  the  views  by  which  they  shall  be  controlled. 

The  chancellor  unable  from  the  evidence  in  his  posses- 
sion, to  determine  satisfactorily  what  is  the  fact  in  contro- 
versy, directs  an  issue  to  be  tound  and  tried  in  a  court  of 
law,  that  he  may  have  the  aid  or  benefit  of  the  verdict 
of  a  jury.  It  is  in  cases  generally,  if  not  exclusively,  of 
conflicting  evidence,  involving  the  credibility  of  witness- 
es, that  such  issues  are  directed.  This  mode  of  proceed- 
ing by  chancery  courts,  was  not  founded,  I  apprehend, 
on  the  idea,  to  any  extent,  that  a  body  of  twelve  men, 
was  more  competent  than  the  courts  themselves,  to 
make  the  proper  deductions,  and  the  more  readily  and 
truly  to  ascertain  the  fact  in  question,  if  exactly  the  same 
evidence  in  the  same  form  was  before  them,  as  before  the 
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June  Terra.  J^^X*  -^"^  ^^^^  J^^J  ^"^^  ^^^^  based  upon  the  fkct,  that 
^^^^  before  the  jury  additional  testimony  might  be  introduced; 
Davi».  ^^^^  especially  that  the  jury  would  be  able  to  see  the 
bearing  and  manner  of  the  witnesses  on  the  trial,  and  to 
form  a  better  estimate  of  their  credibility  in  cases  of  con- 
flict and  of  doubt.  Of  these  matters,  formerly,  the  chan- 
cellor could  know  nothing — the  jurisdiction  of  the  law 
and  chancery  courts  being  vested  in  different  persons ; 
this  then  was  the  chief  advantage  sought  for  in  this 
mode  of  proceeding.  The  verdict  was  certified  to  the 
chancellor,  and  might  or  might  not  be  accompanied  with 
a  certificate  of  the  facts  proved,  or  of  the  evidence,  or  of 
the  opinion  of  the  judge  who  presided  at  the  trial,  or  of 
any  of  the  proceedings  which  attended  it.  The  chancel- 
lor was  in  no  way  bound  by  the  verdict,  when  received. 
It  was  not  at  any  time,  and  is  not  now,  anything 
more  than  a  mere  opinion,  whose  chief  value  is  supposed 
to  consist  in  the  way  in  which  it  was  or  is  obtained.  It 
has  no  legal  or  binding  effect  upon  any  court,  tribunal, 
person  or  thing  whatever;  and  this  is  equally  true 
whether  the  trial  in  which  it  was  had  appeared  from  the 
record  to  have  been  free  from  errors  in  the  rulings  of  the 
court  touching  instructions,  or  evidence,  or  any  other  re- 
spect whatsoever.  The  chancellor  did  not  sit  as  an  ap- 
pellate court  to  revise  or  review  the  action  of  the  court 
of  law,  and  did  not  grant  new  trials  merely  because  there 
were  errors  in  the  proceeding.  These  were  considered 
matters  of  indifference  in  themselves  as  it  was  in  the 
power  of  the  chancellor,  in  a  review  of  the  whole  case, 
to  prevent  their  operating  any  prejudice  to  the  rights  of 
the  parties.  All  that  he  desired  was  additional  informa- 
tion to  be  found  in  the  verdict  of  the  jurj';  and  when 
this  was  furnished,  and  he  was  satisfied,  the  enquiry 
ended.  If  he  was  not  satisfied,  he  might  direct  another 
trial,  and  so  continue  in  this  way  his  pursuit  of  infor- 
mation ;  and  in  this  way  he  might  obtain  verdicts  of  an 
opposite  character,  but  he  was  bound  by  none  of  thein, 
and  might  decide  the  case  according  to  his  own  views  of 
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the  evidence  before  him,  or  accept  the  aid  of  a  verdict  at  june^^m. 
his  pleasure.  ^^ 

When  the  jurisdictions  of  the  chancerj'  and  law  courts  Daris. 
was  separate,  it  is  obvious  that  the  appellate  court  and 
the  chancellor  occupied  precisely  the  same  relative  posi- 
tion to  the  proceedings  of  the  court  of  law,  neither  be- 
ing present  and  having  only  the  record  to  guide  them. 
The  appellate  court  had  just  the  same  means  of  judging 
of  their  character,  and  of  arriving  at  just  conclusions, 
respecting  their  effect  in  developing  the  fact  in  question, 
and  might  upon  a  review  of  the  whole  case,  simply  af- 
firm, or  reverse  the  decree  of  the  chancellor,  and  itself 
make  a  final  disposition  of  the  cause.  If,  however,  the 
case  did  not  seem  satisfactory  to  the  appellate  court,  and 
there  was  reason  to  believe  that  fiiller  and  more  satisfac- 
tory- information  touching  the  fact  in  question  might  be 
obtained,  that  court  might  direct  another  trial  by  jury, 
uj>on  its  own  motion — its  powers  and  those  of  the  chan- 
cellor being  the  same.  In  the  case  of  Ross  v.  Pynes  3 
Call.  568,  there  were  two  verdicts  of  the  jury  one  way, 
^nd  two  certificates  of  the  judges  against  them,  as  being 
contrary  to  evidence,  and  in  each  case  the  court  of  ap- 
peals said  that  the  chancellor  ought  to  be  satisfied  with 
the  finding,  notwithstanding  the  opinion  of  the  judge  ; 
in  other  words  the  chancellor  was  not  to  wait  and  en- 
deavor, by  repeated  trials,  to  secure  an  agreement  be- 
tween the  court  and  jury  which  tried  the  case,  as  to  the 
weight  of  the  evidence  ;  still  the  chancellor  was  at  lib- 
erty, as  seen  by  the  cases,  to  inspect  the  whole  record  of 
the  proceedings,  and  render  his  decision,  according  to  the 
best  dictates  of  his  own  judgment  as  informed  or  enlight- 
ened by  the  means  thus  employed ;  but  the  value  to  be 
attached  to  the  verdict  of  the  jury  was  intimated  in  that 
case,  by  the  court  of  appeals,  as  well  also  as  in  the  case 
of  Grigaby  v.  Weaver  in  5  Leigh.,  before  cited,  in  which 
the  certificate  of  the  judge  was  against  the  evidence  ; 
but  the  chancellor  disregarding  it,  entered  a  decree  in 
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janl?Tenn.  acoordancc  with  the  finding  of  the  jury,  and  his  action 

^^^      was  aflBrmed  by  the  appellate  court. 

jyl;^^  Again,  we  note,  particularly,  the  difference  betAveen  a 

verdict  in  a  case  brought  in  a  court  of  law,  and  a  ver- 
dict rendered  in  an  issue  out  of  chancery :  In  the  former 
case,  the  verdict  if  sustained  and  judgment  entered  upon 
it,  becomes  of  binding  and  conclusive  effect  between  the 
parties ;  hence  the  controlling  importance  of  the  rules, 
in  admitting  and  excluding  testimony,  and  in  giving  or 

^  withholding  instructions,  and   in   all   the   proceedings. 

Hence,  for  a  material  error  in  any  of  these  respects,  or  if 
the  verdict  is  plainly  or  palpably  against  the  evidence, 
as  well  as  for  other  matters,  a  new  trial  will  be  granted. 
It  is  very  different  however  with  a  verdict  in  a  chancery 
issue ;  its  office  is  simply  to  inform  or  enlighten  the 
judgment  of  the  chancellor,  and  when  he  is  satisfied 
upon  a  review  of  the  whole  case,  what  might  be  es- 
teemed errors  in  a  court  of  law,  may  be  here  disregarded. 
Nevertheless,  if  this  mode  of  procedure  is  to  be  of  any 
value,  the  results  obtained  are  to  be  respected ;  the  verdict 
fairly  had  is  to  be  regarded,  and  have  its  proper  weight 
in  the  ultimate  decision,  as  intimated  by  the  court  in  the 
cases  before  cited.  Such  are  some  of  the  principles  ap- 
pertaining to  issues  out  of  chancery  when  the  two  juris- 
dictions of  law  and  chancery  were  vested  in  different 
persons. 

But  now  the  chancellor  himself,  as  judge  of  the  law 
court,  presides  over  the  trial  of  the  issue,  which  he  has 
himself  directed.  He  has  now  the  advantage,  which  his 
predecessor  under  the  former  system  had  not,  to- wit :  of 
seeing  the  manner  and  bearing  of  the  witnesses,  and  the 
circumstances  under  which  they  testify.  As  we  have 
seen,  it  was  the  absence  of  this  advantage  heretofore 
which  led  to  this  mode  of  proceeding.  The  verdict  and 
proceedings  are  certified  as  heretofore,  or  at  least  sap- 
posed  to  be,  to  the  chancellor ;  they  still  become  a  part 
of  the  chancery  case,  and  all  matters  in  reference  to 
them,  are  addressed  to  the  chancery  court.     The  same 
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powers  are  still  exercised  by  the  chancellor,  and  his  de-  juni^jenn. 
cree  is  founded  upon  the  whole  case,  as  now  presented.  uemy 

So,  also,  the  same  position,  to  the  case,  is  still  held,  by      j^^;^^ 
the  appellate  court. 

With  this  notice  of  the  law,  let  us  examine  the  ease 
under  consideration,  and  apply  such  of  the  foregoing 
principles  as  are  requisite  for  its  determination,  in  con- 
nection with  the  rules  applicable  to  new  trials. 

Eugene  Henry  filed  his  bill  in  the  circuit  court  of 
Doddridge  county,  in  June,  1866,  for  a  specific  perform- 
ance of  a  contract  made  between  himself  and  the  defen- 
dant Henry  G.  Davis  bearing  date  on  the  19th  day  of 
July,  1865,  for  the  sale  of  a  tract  of  land  containing 
three  hundred  and  thirteen  acres,  setting  forth  the  pro- 
visions of  the  contract,  and  circumstances  under  which 
it  was  made.  In  November,  1866,  defendant  Davis  filed 
his  answer,  resisting  the  execution  of  said  contract  on 
the  ground  of  fraud,  and  in  December,  1866,  filed  his 
<;ross  bill,  setting  up  the  same  ground  or  charges  of  fraud 
in  the  procurement  of  said  contract,  and  prays  for  its  re- 
scission. At  the  October  term  1867,  the  plaintiff  Henry 
filed  his  answer  to  the  cross-bill,  denying  all  fraud  and 
wrong. 

Depositions  were  taken  by  the  parties  on  either  side, 
and  at  the  May  term  1869,  the  cause  was  heard  on  the 
pleadings  aforesaid,  with  the  replications  to  the  answers, 
und  on  the  exhibits  and  evidence,  and  a  decree  was  ren- 
dered against  the  defendant  Davis  for  the  payment  of 
the  balance  of  the  purchase  money  due  upon  said  con- 
tract, and  providing,  if  such  payment  was  not  made,  that 
the  said  tract  of  land  should  be  sold  for  payment  there- 
of. From  this  decree  an  appeal  was  taken  to  the  Su- 
preme Court  of  Appeals.  At  the  Januarj'  term  of  that 
Court  in  1871,  the  decree  of  the  circuit  court  was  re- 
versed, and  an  issue  out  of  chancery  directed  to  try  this 
question,  to-wit :  Whether  the  said  Henry  G.  Davis  at 
the  time  of  entering  into  the  contract  of  the  19th  day  of 
91 
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Juno  xirui.  *^^h^f  1865,  With  the  said  Eugene  Henry,  had  knowledge 
~  uenTy  ^^  ^^^  ^^  fully  informed  as  to  the  extent  of  the  fraud 
Davis,  practiced  upon  him  by  the  said  Henry,  which  induced 
him  to  enter  into  the  said  contract  of  the  9th  of  March, 
1865.  This  issue  was  tried  in  the  circuit  court  of  Dod- 
dridge county,and  at  the  September  term  1871  a  ver- 
dict was  rendered  that  said  Davis  had  knowledge  of  and 
was  fully  informed  as  to  the  extent  of  the  fraud  prac- 
ticed upon  him  by  said  Henry,  which  induced  him  to 
enter  into  the  said  contract  of  the  9th  of  March,  1865,  at 
the  time  of  entering  into  the  contract  of  the  19th  day  of 
July,  1865.  The  defendant  moved  the  court  to  set  aside 
the  verdict  of  the  jury,  on  the  ground  that  the  same  is 
contrary  to  the  evidence,  and  because  of  improper  influ- 
ences brought  to  bear  upon  the  jury.  This  motion  Avas 
overruled  by  the  court.  Certain  instructions  to  the  jury 
were  asked  for  by  tiie  counsel  of  defendant  Davis,  which 
the  court  refused  to  give,  and  the  defendant  excepted, 
and  set  forth  the  instructions  in  two  bills  of  exception 
which  appear  upon  the  record.  Upon  the  motion  for  a 
new  trial  being  overruled  as  before  stated,  the  defendant 
excepted,  and  prayed  the  court  to  certify  the  evidence 
given  on  the  trial  to  the  jury,  which  was  done,  and  the 
same  appears  in  a  bill  of  exceptions  in  the  record.  At 
its  May  term  1872,  the  circuit  court  rendered  a  decree 
against  said  Davis  for  the  unpaid  residue  of  the  purc^hase 
money  due  upon  said  contract,  and  providing  for  a  sale 
of  the  land  for  that  purpose.  From  this  decree  an  aj)- 
peal  is  taken  to  this  Court. 

This  case  is  now  presented  here  for  hearing  and  de- 
termination upon  the  former  record,  and  upon  all  the 
proceedings  of  the  court  of  law,  had  upon  the  trial  of 
the  issue,  as  directed  by  the  Supreme  Court  of  Appeals  ; 
and  upon  the  review  of  the  whole  case,  as  thus  present- 
ed, such  order  or  decree  must  now  be  entered,  as  will  he 
satisfactory  to  this  Court  sitting  as  a  Court  of  chancery. 

We  observe,  in   the  first  place,  that  an  inspection  of 
the  former  record  discloses  nothing,  which  does  or  can 
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exert  any  commanding  or  controlling  influence  upon  j^J^Tiim. 
the  decision  now  to  be  made.  The  Supreme  Court  of  ^^ 
Appeals  simply  adjudged  that  the  contract  of  the  5th  of  DJi^; 
March,  1865,  was  procured  by  fraud,  and  that  the  same 
was  void,  or  at  least  voidable,  at  the  instance  of  the  de- 
fendant Davis,  and  that  in  further  determination  of  the 
matters  in  controversy  between  these  parties,  it  was  emi- 
nently proper,  from  the  "vague  and  indefinite  character 
of  the  testimony,"  that  an  issue  should  be  directed  to  as- 
certain whether  said  Davis  had  knowledge  of,  or  was 
fully  informed,  of  the  extent  of  the  fraud  practiced  upon 
him  by  said  Henry,  which  induced  him  to  enter  into 
the  contract  of  March  5,  1865;  and  whether  he  had 
this  knowledge  or  information  at  the  time  of  entering 
into  the  contract  of  the  19th  day  of  July,  1865.  We 
are,  therefore,  limited  in  our  present  duty  to  the  pro- 
ceedings of  the  law  court,  and  its  results,  as  appearing 
in  the  present  record.  The  chief  matter  here  appearing, 
is  the  verdict  of  the  jury.  They  find  that  defendant 
Davis  had  knowledge  of,  and  was  fully  informed,  as  to  the 
subject  matter  to  which  their  attention  was  directed  by 
the  issues.  What  is  our  duty  in  regard  to  this  verdict  ? 
Upon  the  authority  of  the  cases  heretofore  cited,  as  well 
as  from  the  nature  of  the  proceeding  itself,  unless  there 
is  some  controlling  consideration  otherwise  appearing  in 
the  history  of  the  case,  the  verdict  should  be  respected ; 
if  there  was  no  exception  appearing  in  the  record,  the 
facts  found  by  it,  says  one  of  those  authorities,  must  be 
regarded  as  established.  The  Supreme  Court  of  Ap- 
peals, in  this  case,  has  said  that  the  testimony  is  *S'ague 
and  indefinite ;"  the  counsel,  on  both  sides,  have  admit- 
ted that  the  testimony  is  contradictor},  and  an  examina« 
tion  of  the  same  fully  confirms  the  suggestion  of  the 
court,  and  the  admission  of  counsel.  Upon  its  face  rests 
uncertainty,  conflict,  doubt  and  discredit  of  witnesses^ 
Under  these  circumstances,  the  verdict  is  entitled  to  pe- 
culiar regard.  In  determining  the  proper  disposition  to 
be  made  of  the  verdict  on  this  motion  for  a  new  trials 
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j-.w^'kun.  ^^^  ^^^  "^  objection  to  applying   the   rules   observed  in 
iiciTy      <'ourts  of  law,  on  similar  motions,  and  these  rules  have 
luvis.      ^^^^  cited  by  counsel  on   both   sides,   and   relied  on  in 
argument. 

Here  the  evidence  has  been  certified,  and  not  the  fads 
proved,  in  which  case  the  rule,  as  laid  down  in  Carring- 
ton  V.  Goddin,  13  Gratt.,  587,  applies,  to-wit :  the  court 
will  reject  all  the  parol  evidence  of  the  exceptor,  and 
give  full  force  and  credit  to  all  the  evidence  of  his  ad- 
versary, and  will  not  reverse  the  judgment,  unless  it 
then  appears  to  be  wrong.  Upon  a  careful  examination 
of  the  testimony,  as  contained  in  both  records,  as  given 
to  the  jury,  under  the  operation  of  this  rule,  we  cannot 
say  that  the  decision  is  erroneous,  and,  hence  the  verdict 
must  stand,  unless  there  is  some  other  objection  to  it. 
Moreover,  as  before  stated,  the  weight  and  credit  of  the 
testimony  are  largely  involved  in  this  case,  and,  under 
the  authority  of  Paiteson  v.  Ford,  2  Gratt.,  18,  this 
Court  will  not  reverse  a  judgment,  where  the  case  before 
a  jury  depends  on  the  credibility  of  witnesses  :  and  this 
regard  for  the  verdict,  under  the  circumstances,  accords 
with  the  spirit  of  the  cases  hereinbefore  cited.  It  is  not 
perceived  that  any  elaborate  and  detailed  statement  of 
the  evidence  is  necessary  here  to  be  made,  in  order  to 
sustain  the  view  and  effect  of  the  same,  which  we  have 
taken,  and  no  rule  of  law  would  be  thereby  settled,  and 
it  will  be  omitted,  as  subserving  no  useful  purpose  :  and 
this  \vas  the  course  pursued  in  the  case  aforesaid,  in  IS 
Gratt.,  the  conclusion  of  the  court,  upon  the  evidence 
alone,  being  stated.  Under  the  foregoing  rules  and 
principles,  there  was  no  error  in  overruling  the  motion 
for  a  new  trial,  or  to  set  aside  the  verdict  as  contrary  to 
the  evidence.     See,  also,  Grayson's  case,  6  Gratt.,  712. 

It  is  said,  however,  that  the  court  erred  in  refusing  to 
give  the  instructions,  in  the  bills  of  exception,  marked 
numbers  two  and  three  in  the  record.  Let  us  examine 
them  ;  the  latter  part  of  the  instruction  contained  in  bill 
number  two  alone  needs  notice ;  it  recites  "that  if  the 
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jury  believe  that  defendant  Davis  was  induced  to  enter 
into  the  latter  one,  (supposing  that  by  the  "latter  one,"  ienr^ 
is  meant  the  contract  of  July  19,  1865,)  by  false  state-  iJ,;;^, 
raents  or  fraudulent  assurances  made  by  said  Henry  at 
the  time  of  so  entering  into  it,  they  must  find  for  the 
defendant  Davis."  The  exact  pertinency  of  this  instruc- 
tion to  the  issue,  does  not  appear.  The  question  which 
the  jury  was  to  determine  by  their  verdict,  was  this: 
Had  the  defendant  Davis  knowledge  of,  or  was  he  fully 
informed,  at  the  time  of  entering  into  the  contract  of  the 
19th  of  July,  1865,  of  the  extent  of  the  fraud  practiced 
upon  him  by  said  Henry,  which  induced  him  to  enter 
into  the  contract  of  the  9th  of  March,  1865?  Does  it 
follow,  as  a  necessary  consequence,  at  all,  that  if  Davis 
was  fraudulently  induced  to  enter  into  the  contract  of 
July  1 9, 1865,  at  the  time  of  so  doing,  that  he  was  not  fully 
informed  of  the  extent  of  the  fraud  practiced  upon  him, 
inducing  him  to  enter  into  a  contract  of  an  earlier  date? 
Moreover,  the  language  of  the  instruction  is  ambiguous, 
rendering  its  meaning  somewhat  doubtful. 

The  second  instruction  is  liable  to  the  same  objection. 
It  is  admitted  in  argument  that  it  is  justly  liable  to 
criticism  ;  its  meaning  or  construction  must  be  deter- 
mined by  a  course  of  reasoning,  or  by  the  substitution  of 
other  words  than  those  that  are  employed  ;  whether  the 
true  meaning  has  then  been  determined  must  still  be  a 
matter  of  inference,  rather  than  absolute  conclusion. 
Still  the  instruction  directs  the  attention  of  the  jury  to  a 
different  inquiry  than  that  contained  in  the  issue ;  that 
simply  was  whether  he  had  knowledge  or  full  information 
as  to  a  certain  state  of  things ;  whereas  the  instruction 
says,  whether,  in  effect,  he  had  sufficient  information  to 
induce  him  to  believe  in  a  certain  state  of  things;  this  is 
going  beyond  the  limits  of  the  issue.  The  instructions 
seem  to  be  erroneous,  and  liable  to  mislead  the  jury,  and 
we  think  there  was  no  error  in  refusing  them.  Any  ques- 
tion touching  the  time  when  these  instructions  Avere  asked 
for  during  the  progress  of  the  trial,  does  not  now  seem 
to  properly  arise  upon  the  record  for  decision. 
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june^Tenn.  '^^^  attention  of  this  Court  was  called  during  the  ar- 
Henry  ~  gunicut,  to  a  memorandum  found  in  the  record,  that  three 
j)J;jg  bill:;  of  exception  were  tendered  by  the  defendant  to  the 
opinion  of  the  court,  and  which  were  received,  signed 
and  sealed  by  the  court,  and  ordered  to  be  made  a  part 
of  the  record ;  two  bills  appear  upon  the  record  Nos.  2 
and  3.  The  inference  is,  that  the  missing  bill  was  not 
copied  into  the  record,  when  the  same  was  made  out ;  if 
the  record  is  defective,  the  remedy  is  by  ceriioriari. 
This  case  was  submitted,  without  asking  for  the  writ  and 
the  absence  of  the  bill  is  no  ground  of  complaint. 
Upon  the  review  of  the  whole  case,  the  proceedings  and 
evidence,  it  seems  to  me  that  this  Court  must  be  satisfied 
with  the  verdict,  as  furnishing  the  facts  for  its  decision. 
The  parties,  so  far  as  it  appears,  have  submitted  to  the 
jury  all  the  evidence  within  their  power ;  no  sufficient 
exception  has  been  taken  by  either  party  during  the  pro- 
gress of  the  trial;  the  finding  has  been  approved  by  the 
chancellor,  who  presided  as  a  court  of  law,  and  who  had 
all  the  advantage  of  seeing  the  witnesses,  and  observing 
the  circumstances  and  influences  under  which  they  testi- 
fied. Of  these  this  Court  can  know  nothing :  in  the  case 
of  McRae's  Exor.  v.  Woods'  Exor.,  1  Hen.  and  Munf.  548, 
being  also  an  issue  out  of  chancery,  judge  Tucker  says ; 
"ignorant  of  the  character  of  the  witnesses;  I  know  not 
whom  I  ought  most  to  credit  or  discredit ;  I  must  there- 
fore confide  in  the  opinion  of  the  jury,  who  are  the  con- 
stituted judges  in  such  cases :"  And  it  is  manifest  i  n 
that  case,  as  well  as  others,  which  have  been  cited, 
that  the  court  of  appeals  thought  the  chancellor  ought  to 
have  been  satisfied  with  the  finding  of  the  jury.  Was 
the  decree  which  the  chancellor  entered  the  proper  one, 
is  the  only  remaining  question  ;  it  is  for  the  unpaid  resi- 
due of  the  purchase  mony  due  upon  the  contract. 

It  has  been  suggested  that  the  equity  of  the  case  did 
not,  in  the  opinion  of  the  Supreme  Court  of  Appeals, 
stand  alone  upon  the  fact  in  the  issue ;  that  there  were 
two  others,  to-wit :  that  Davis  was  still  laboring  under 
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the  pressure  or  influence  of  the  original  transaction,  or  june^xemi. 
laboring  under  the  delusive  opinion  that  the  first  con-  u^ 
tract  was  binding  upon  him ;  and,  that  he  was  influenced  j^l^i^ 
to  enter  into  the  second  contract,  by  the  representations 
made  by  Henry,  at  the  time  of  entering  into  it,  that  the 
asphaltum  would  be  found  as  represented,  at  the  time  of 
the  original  purchase ;  and,  it  is  now  claimed  that  these 
facts  should  be  allowed  due  weight  in  determining  the 
final  equity  of  the  case.  It  is  said  that  the  Supreme 
Court  was  of  opinion,  that  if  the  above  facts  are  true, 
that  Davis  was  not  bound  by  this  contract  of  the  19th  of 
July,  1865.  The  opinion  of  the  Court  is  explicitly  ex- 
pressed in  the  following  language  :  '*If  Davis  entered 
into  the  contract  of  July  19, 1865,  with  complete  knowl- 
edge of  the  fraud  practiced  upon  him  in  the  first  con- 
tract, which  he  was  at  liberty  to  rescind,  he  will  be 
bound  by  it ;"  for  which  opinion  authorities  are  cited. 
And,  because  the  fact  involved  in  that  opinion  was  lefl 
in  doubt  and  uncertainty,  the  issue  was  directed.  The 
language  of  the  Court,  in  reference  to  the  two  foregoing 
fiicts,  was  used  subsequently  to  the  announcement  of  the 
opinion  above  stated,  and  in  entire  subordination  to  it. 
That  opinion  has  concluded  the  rights  of  defendant  Da- 
vis in  this  controversy,  if  the  fact  directed  to  be  ascer- 
tained in  the  issue  was  found  against  him  by  the  verdict 
of  a  jury  to  which  no  sufficient  exception  could  be  urged, 
and  the  conscience  of  the  chancellor  should  be  satisfied. 
If  entirely  independent  facts,  not  embraced  in  the  issue 
could  still  control  the  final  decision,  it  is  not  easy  to  see 
why  the  issue  was  directed  at  all.  Moreover,  all  the 
proceedings  in  the  case,  and  the  action  of  the  court  from 
the  beginning  to  end,  have  contemplated  one  or  the  other 
of  the  two  results,  either  the  specific  performance  of  the 
entire  contract,  on  the  one  hand,  or  its  entire  recission 
on  the  other. 

It  is  obvious  that  the  duty  of  the  Court  has  been  verv* 
much  circumscribed  and  limited  by  the  rules  and  princi- 
ples hereinbefore  cited,  and  applicable  to  its  action  in 
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june^Torui.  ^^^^^^  1*^6  this ;    and  if  hardship  still  results  from  de- 
■ — jj^jjj.       creeing  against  the  defendant  the  specific  performance  of 


DftYis. 


a  contract,  springing  fix)m  one  all  tainted  with  deceit 
and  fraud  on  the  part  of  his  adversary,  it  is  the  unavoid- 
able consequence  of  applying  the  law,  as  we  understand 
it,  to  the  case  as  it  is  now  presented. 

The  decree  of  the  circuit  court  of  Doddridge  county, 
rendered  on  the  3d  day  of  May,  1872,  is  hereby  affirmed, 
with  damages  and  costs  to  the  appellant. 

Hoffinan,  Judge,  not  concurring  in  all  the  reasoning 
of  the  opinion  delivered  by  Paull,  Judge,  filed  the  fol- 
lowing opinion  : 

Hoffman,  Judge  : 

In  England,  and  in  Virginia,  the  doctrine  has  pre- 
vailed, that,  in  a  suit  in  equity,  where  there  is  evidence, 
that,  if  unquestioned,  would  sustain  the  plaintiflTs  case, 
which,  however,  is  contradicted  as  to  material  facts,  the 
chancellor,  in  absolute  discretion,  might  direct  an  issue 
as  to  such  facts,  to  be  tried  by  a  jury,  in  order  to  en- 
lighten his  understanding:  And,  that,  when  the  trial 
was  had,  though  it  might  appear  that  there  was  irregu- 
larity, yet  if  the  proceeding  antecedent,  and  the  finding, 
were  such  as  to  satisfy  the  conscience  of  the  chancellor 
and  enable  him  to  make  a  just  decree,  he  might  do  so, 
and  the  decree  would  be  effectual — beyond  the  province 
of  an  appellate  court  to  reverse  it. — This  may  still  be 
law. — I  do  not  now  investigate  the  subject. 

Moreover,  the  doctrine  prevailed  to  some  extent,  that, 
in  such  a  case,  if  the  chancellor  should  not  be  satisfied 
with  the  finding  of  a  jury,  he  might  disregard  it,  and 
decree  as  if  he  had  not  directed  the  issue. 

But,  it  is  well  settled,  that  an  issue  is  not  directed  to 
enable  a  plaintiff^  to  furnish  evidence  necessary  to  sustain 
his  case.  Then,  the  direction  or  re-direction  of  an  issue 
<»an  be  proper  and  useful  only  because,  if  the  proceedings 
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on  the   trial,  are  not  in  any  way  illegal  or   inequitable,  jone^Term. 
the  finding  should  control  the  decision  of  the  court.  h^ 

In  Virginia  and  in  West  Virginia,  in  a  number  of  jy^^i^^ 
cases — among  them,  the  case  before  us — it  has  been 
decided,  that,  when  in  a  suit  in  equity,  the  testimony  o* 
diflferent  witnesses  as  to  material  facts,  conflicts  beyond 
the  reach  of  reconciliation,  and  nothing  paramount  ena- 
bles the  court  to  decide  as  to  the  credibility  of  the  wit- 
nesses contradicting  each  other,  or  in  any  way  to  decide 
the  facts  controverted,  it  is  the  right  of  the  suitor  to  have 
such  facts  submitted  to  and  found  by  a  jury  ;  and  it  is 
the  duty  of  the  court  to  direct  an  issue  for  the  purpose — 
and  not  to  do  so  is  error. 

Then,  when,  according  to  the  absolute  requirement  of 
the  law,  an  issue  has  been  directed,  if  the  court  might 
arbitrarily  disregard  the  entire  proceeding,  and — as  if  no 
issue  had  been  directed  and  no  finding  had — might  find 
the  facts  and  decide  the  case,  the  right  of  the  suitor  to 
have  and  the  duty  of  the  judge  to  direct  an  issue  and 
trial  by  a  jury,  of  the  facts,  would  be  utterly  unavailing. 
Such  an  absurdity  as,  to  my  perception,  this  would 
evolve,  is  so  diflerent  from  the  "perfection  of  human 
reason,'^  that  I  cannot  think  it  ought  to  be  recognized 
as  law. 

Perhaps  the  later  authorities  warrant  the  adjudication 
by  this  Court,  that,  when,  in  a  case  in  chancery,  an  issue 
is  directed  and  tried,  the  testimony  as  to  any  one  or  more 
controverted  facts  so  conflicts  that  it  cannot  be  har- 
monized, if  there  be  no  other  reason  to  set  aside  the 
verdict,  it  should  stand  and  control  the  judgment  of  the 
■court  as  to  such  facts — ^whether  the  evidence  seems  to  the 
judge  presiding,  or  the  appellate  court,  to  warrant  the 
finding  or  not. — In  a  suit  in  chancery,  the  issue  is  more 
special  as  to  the  facts,  and  less  embarrassed  with  law,  than 
in  a  case  at  common  law  it  generally  is :  And,  therefore, 
the  action  of  the  jury  is  more  likely  to  be  correct,  and 
tlie  result  of  the  trial  ought  to  be  more  satisfactory. — It  is 
92 
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june^Toriu.  ©Specially  convenient  and  important  to  society  that  the  law 
n^  by  which  the  conduct  of  its  members  is  regulated  and 
iJCis.      their  rights  determined,  should  be  simple  and  uniform. 

For  the  reasons  I  have  suggested,  it  seems  to  me,  that 
when,  in  a  case  in  chancery,  an  issue  is  directed  and 
tried  and  the  evidence  conflicts,  the  finding  ought  to  be 
accepted  as.  decisive  of  the  facts  found,  unless  for  cause 
sufficient  to  set  aside  a  verdict  at  law,  the  findivg  upon 
the  issue  should  be  set  aside. 

Such  an  irreconcilable  variance  in  the  testimony  of 
witnesses,  as  to  material  facts,  as  I  have  mentioned,  I 
think  exists  in  the  case  in  judgment .  And,  if  the  prin- 
ciple I  have  suggested  be  true,  this  Court  can  not  proper- 
ly consider  the  credibility  of  the  discrepant  witnesses, 
or  the  weight  of  their  conflicting  testimony ;  but  this 
Court  must  recognize  the  finding  of  the  jury,  acted  on  by 
the  circuit  court,  as  determining  these  matters. 

In  the  points  decided  in  this  case,  including  the  sylla- 
bus, Hoffman  and  Moore  Judges,  concur  with  Paull, 
Judge. 

Absent,  Raymond,  President  : 
Decree  Affirmed. 
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CHARLESTON. 

State  v.  Stewart. 

February  25,  1874.  " 

1.  If  a  person,  charged  with  felony,  is  entitled  to  be  examined  before  jj^n„i^*T^,^^ 

the  county  court  of  the  county  wherein  the  offence  is  charged  to ■ 

have  been  committed,  it  is  too  late  after  verdict  of  guilty  and 
judgment  thereon,  against  the  prisoner,  to  claim,  in  the  appellate 
court,  for  the  first  time,  the  right  to  such  examination,  and  to  claim 
that  the  judgment  of  the  circuit  court  should  be  reversed,  and 
the  verdict  of  the  jury  set  aside,  upon  the  allegation  by  him,  in  his 
petition  for  the  writ  of  error,  that  he  had  not  been  examined  be- 
fore the  county  court,  upon  the  charge  of  felony  in  the  indictment 
contained,  and  had  not,  by  his  assent,  entered  of  record  in  the  circuit 
court,  dispensed  with  such  examination. 

The  material  facts  in  the  case  sufficiently  appear  in 
the  opinion  of  the  Court. 

The  Hon.  Joseph  Smith,  judge  of  said  circuit  court, 
presided  at  the  trial  below. 

Attorney  General  Mathews  for  the  State. 

William  A.  Quarrier  for  the  defendant. 

Haymond,  President  : 

At  a  regular  term  of  the  circuit  court  held  in  and  for 
the  county  of  Kanawha,  on  the  3rd  day  of  November, 
1873,  an  indictment  was  found  against  James  Stewart, 
by  the  grand  jury  attending  upon  said  court,  for  a 
felony,  in  this,  viz :  "that  James  Stewart,  on  the  10th 
<ky  of  October,  1873,  at  the  county  aforesaid,  in  and 
upon  the  body  of  one  Moses  Roy,  feloniously  did  make 
an  assault,  and  him  the  said  Moses  Roy,  feloniously  and 
maliciously  did  then  and  there  cut  and  wound,  with  in- 
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januii^y  Term.  *^^^>  '^^"'^j  *^^^  ^^^  Moscs  Roy,  then  there  to  maim^ 
^^  ^disfigure,  disable^  and  kill  against  the  peace  and  dignity 
Stewart.  ^^  ^^®  State.  And  also  for  that  the  said  James  Stewart, 
afterwards,  to-wit:  on  the  10th  day  of  October,  1873,  at 
the  county  aforesaid,  in  and  upon  one  Moses  Roy,  un- 
lawfully did  make  an  assault,  and  him,  the  said  Moses 
Roy,  did  then  and  there  unlawfully,  but  not  maliciously, 
cut  and  wound,  with  intent,  him  the  said  Moses  Roy> 
then  and  there  to  maim,  disfigure,  disable  and  kill, 
against  the  peace  and  dignity  of  the  State.''  Afterwards 
on  the  6th  day  of  November,  and  at  the  same  term  of  said 
circuit  court,  the  said  James  Stewart,  so  indicted,  was  led 
to  the  bar  of  said  circuit  court,  in  custody  of  the  keeper  of 
the  jail,  and  he  plead  not  guilty  to  the  indictment,  and 
thereupon  came  a  jury,  who  being  duly  selected  and  im- 
panelled and  sworn,  after  hearing  the  evidence  and  ar^ 
guments  of  counsel,  found  the  said  James  Stewart, 
guilty,  as  alleged  in  the  second  cou7it  of  the  indictment, 
and  fixed  the  term  of  his  confinement  in  the  penitenfiary 
at  one  year.  And  they  found  him  not  guilty  upon  the 
first  count.  Thereupon  the  defendant  Stewart  moved 
the  court  to  set  aside  the  verdict  of  the  jury  and  award 
him  a  new  trial ;  and  afterwards  on  the  6th  day  of  No- 
vember, 1873,  the  circuit  court  overruled  the  motion  for 
a  new  trial,  and  rendered  judgment  upon  the  verdict  of 
the  jury,  against  the  defendant  Stewart,  that  he  be  taken, 
by  the  sheriflfof  the  county,  as  soon  as  practicable  after 
the  rising  of  the  court,  from  the  county  jail,  thence  to 
be  removed  to  the  penitentiary  of  the  State,  there  to  be 
kept  in  confinement  for  the  period  of  one  year.  To 
this  sentence  and  judgment  of  the  circuit  court,  the  de- 
fendant Stewart  hath  obtained  a  writ  ot  error,  from  one 
of  the  judges  of  this  Court,  during  vacation. 

The  only  error  assigned  here  is,  that  the  circuit  court 
erred  in  rendering  judgment  against  the  defendant  (Stew- 
art), without  his  having  been  previously  examined  by 
the  county  court  of  Kanawha  county,  upon  the  charges 
contained  in  the  the  indictment,  or  the   fact  of  his  hav- 
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ng  waived  such  examination  not  having  been  entered  of  jj^„„JJ^^ j^^ 
record,  in  the  circuit  court.  The  record  does  not  dis-"" 
<;lose  that  the  defendant  at  any  time,  before  trial,  object- 
ed to  being  tried  upon  the  indictment,  upon  the  ground 
that  he  had  not  been  examined  for  the  offense  before  the 
county  court,  according  to  the  provisions  of  the  act  of 
the  Legislature,  approved  April  3,  1873.  He  did  not 
move  to  quash  the  indictment,  or  do  any  other  act,  be- 
fore trial,  by  which  the  attention  ot  the  court  would  be 
directed  to  the  fact  as  to  whether  he  had  been  examined 
by  the  county  court  touching  said  charge.  Nor  did  the 
defendant,  after  verdict  against  him,  upon  his  motion  for 
a  new  trial,  and  before  final  judgment  on  the  verdict 
claim  or  intimate,  to  the  court,  that  he  had  not  been  ex- 
amined by  the  county  court,  upon  the  charges  contained 
in  the  indictment,  or  either  of  them.  The  first  com- 
plaint or  intimation  from  defendant  that  he  had  not  been 
examined  by  the  county  court  upon  the  charges,  or 
waived  such  examination  upon  record,  is  contained  in 
his  petition  to  this  Court  for  the  writ  of  error. 

The  first  section  of  the  act  of  3d  of  April,  1873,  pro- 
vides that  '^before  any  person,  charged  with  a  felony,  is 
tried  before  a  circuit  court,  he  shall  be  examined  as 
hereinafter  provided,  unless,  by  his  assent,  entered  of 
record  in  such  court,  such  examination  be  dispensed 
with.''  And  the  second  section  provides  that  "every  such 
examination  shall  be  had  before  the  county  court  of  the 
county  having  jurisdiction  of  the  offense,  at  one  of  the 
terms  held  for  the  trial  of  causes."  According  to  this  act, 
the  examination  before  the  county  court  may  be  had  be- 
fore indictment.  In  chapter  one  hundred  and  sixty- 
nine,  section  eight,  of  the  revised  code  of  1819,  there  is 
this  provision,  viz :  "Before  any  person,  charged  with 
treason  or  felony,  shall  be  tried  before  a  superior  court 
of  law,  he  or  she  shall  be  examined  in  the  manner  pre- 
scribed by  law,  by  the  court  of  the  county  or  corpora- 
tion wherein  the  oflfence  was  committed ;  unless  such 
examination   be  dispensed  with,  by  the  assent  of  the 
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januiry\ei-m.P"^^"®^^   entered   of  record   in   such   superior  court/ 
-"This  act  was  passed  26th  February,  1819. 

The  same^rovision  is  found,  substantially,  in  the  code  of 
1860,  chapter  two  hundred  and  five,  section  one.  It  was 
held  by  the  general  court  of  Virginia  in  the  case  of  The 
Comraonwealth  v,  Joseph  Cohen,  that  "after  a  verdict  con- 
victing a  prisoner  of  felony,  a  plea  in  arrest  of  judgment 
that  he  has  not  been  examined  for  the  offense  by  a  court 
of  competent  jurisdiction  (alleging  that  the  corporation 
court  by  which  he  was  examined  had  no  criminal  juris- 
diction) ought  to  be  overruled,  because  the  said  plea  sug- 
gests matter  making  no  part  of  the  record,  but  matter 
which,  if  true,  is  proper  for  a  plea  in  abatement,  or  for  a 
motion  to  quash  the  indictment."  This  decision  was 
made  at  the  June  term,  1819.  See  2  Virginia  Cases, 
158.  Afterwards,  the  same  court,  at  the  November  term 
thereof,  1820,  in  the  case  oi  Angel  v.  The  Commonwealth^ 
held  that,  "after  verdict  against  a  prisoner,  he  cannot 
move  in  arrest  of  judgment,  that  he  was  not  examined 
for  the  felony  of  Avhich  he  was  indicted.  The  objection 
comes  too  late."     See  2  Virginia  Cases,  231. 

Afterwards,  at  the  June  term  1822,  of  same  court,  it 
was  held  that  "after  verdict  and  judgment,  in  felony, 
against  a  prisoner,  he  cannot  have  a  writ  of  error  to  re- 
verse the  judgment,  on  the  ground  that  he  was  not  ex- 
amined for  the  felony  of  which  he  was  indicted,  and  has 
been  convicted," — it  is  then  too  late  to  make  the  object- 
tion.  2  Virginia  Cases,  314,  case  of  Campbell  t\  T/ie 
Commonwealth,  So  far  as  I  can  see,  in  these  cases,  the 
records  did  not  disclose  that  the  defendants  had  dispensed 
with  the  examination,  by  their  assent  entered  of  record. 

If  a  person  charged  with  felony  is  entitled  to  be  ex- 
amined before  the  county  court,  under  the  act  of  April 
3,  1873,  still  it  is  too  late  after  verdict  and  judgment 
against  the  prisoner,  to  claim  in  this  Court,  for  the  first 
time,  the  right  to  such  examination  and  to  claim  that  the 
judgment  of  the  circuit  court  should  be  reversed  upon 
the  allegation,  by  him,  in   his  petition,  for  the  writ  of 
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error,  that  he  had  not  been  examined  before  the  couLtyj^^^J^^^j^j.^^ 
court  upon  the  charge  of  felony  in  the  indictment  con-  "^^ 
tained,  and  had  not  by  his  assent,  entered  of  record  in  stewart 
the  circuit  court,  dispensed  with  such  examination.  The 
first  and  second  sections  of  the  act  of  3d  of  April,  1873, 
and  the  eighth  section  of  chapter  one  hundred  and  sixty- 
nine  of  the  revised  code  of  Virginia,  of  1819,  are  sub- 
stantially similar,  and  I  see  no  reason  why  they  should 
be  construed  diflferently,  as  to  the  subject  matter  under 
consideration.  If  a  defendant,  indicted  for  felony,  de- 
sires to  claim  the  benefit  of  the  provisions  of  the  act  of 
3d  of  April,  1873,  he  should  do  so  certainly  before  ver- 
dict of  guilty,  and,  perhaps,  before  the  jury  to  try  the 
cause  are  selected,  impanelled  and  sworn.  And  the  de- 
fendant should  present  the  fact  that  he  has  not  been  ex- 
amined, before  the  county  court,  or  dispensed  with  the 
examination,  by  his  assent,  entered  of  record,  to  the  cir- 
cuit court,  in  such  proper  manner,  as  to  show  to  the  court, 
by  the  record,  that  the  circuit  court  passed  upon  the  sub- 
ject, and  denied  and  refused  to  allow  the  defendant  his 
right  of  examination,  if  such  he  is  entitled  to. 

For  these  reasons  there  is  no  error  in  the  judgment  of 
the  court  below,  and  the  judgment  of  the  circuit  court 
of  Kanawha  county  rendered  in  this  cause  on  the  6th 
day  of  November,  1873,  upon  the  verdict  of  the  jury, 
against  the  said  James  Stewart,  must  be  aflSrmed. 

The  other  Judges  concurred. 

Judgment  APFraMED. 
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JVBATEMENT  OF   PURCHASE  MONEY  AND 
PUICE. 

1.  See  Sale  of  Laod  In  Gross  No.  1,  and 

Reed  V.  Pattertorit       ! 

2.  See  Practice  in  Chancery  No.  18,  and 

Baker  v.  OU  Tract  Co.,       454 

-•ABSTRACT  OF  JUDGMENT"— THE  MEAN- 
ING OF  SAME. 

Sec  Proceedings  to  Enforce  the  Lien  of  a  Judg- 

«nent  and  the  Proof  of  such  Judgment,  No  l,and 

Dickinson  r.  Railroad  Co.,       S90 

ACCOUNT    CURRENT- WHEN  DEEMED    A 
STATED  ACCOUNT. 
Sec  Stated  Account  and 

Ruffner,  Jhmnaliy  <fe  Co.  t.  IlewUt,  Ker- 
chevalik  Co.,  585 

ACCOUNT  OF  SALES. 

An  account  of  sales  rendered  by  a  consignee  to 
a  consignor  is  prima/acie  evidence  of  its  correct- 
ness. 

Ruffner,  DonnaUy  <t  Co.  t.  Hewitt,  Ker- 
chevaide  Co.,  585 

ACKNOWLEDGMENT  OF  PAYMENT  IN 
DEKl)— CONCLUSIVE  OF  WHAT  AND  EF- 
FECT OF. 


I.  Sec  Deeds  5,  and 

Oeheltree  r.  McClung, 


232 


ACKNOWLEDGMENT  AND   RECORDATION 
OF  DEEDS. 

1.  See  Deeds  Nos.  1  and  2,  and 

Henderson  Se  Co.  v.  Alderaon,       217 

2.  Soe  Defective  Certificates  of  Acknowledgment 
-of  Deeds  and  the  Curing  of  the  Snme,  Not.  1  and 
2,  and 

L^icich  V.  Neal,       669 

ADMINISTRATORS-APPOINTMENT  OF,  IN 
PLACE  OF  THOSE  APPOINTED  UNDER 
CONFEDERATE  AUTHORITY,  THEIR 
POWERS,  At. 

4.  J.  Marcus  Alderson,  who  resided  in  the 
county  of  Greenbrier,  in  the  State  of  West  Vir- 
ginia, died,  in  said  county,  in  the  year  1863,  prior 


to  the  26th  day  of  October,  1863.  intestate.  The 
State  of  Wcet  Virginia  was  formed  out  of  the  State 
of  Virginia,  after  the  commencement  of  the  late 
ciril  war,  and  the  government  of  West  Virginia 
was  organized  and  went  into  operation  at  the  city 
of  Wheeling,  under  a  Constitution,  on  the  20th 
day  of  June,  1863.  At  the  commencement  of  said 
war  the  government  of  Virginia,  at  Richmond, 
the  capital  of  the  State  of  Virginia,  adhered  to, 
and  aided  the  late  Confederate  Government,  (so 
called)  in  said  war  with  the  United  States.  About 
the  commencement  of  said  war  a  part  of  the  peo- 
ple of  the  State  of  Virginia,  organized  a  govern- 
ment for  the  State  of  Virginia,  at  the  city  of 
Wheeling,  called  the  Restored  Government  cf 
Virginia,  which  Government  was  recognized  by 
the  Government  of  the  Unite  1  States,  as  the  law- 
ful Government  of  the  Slate  of  Virginia,  through- 
out the  war.  In  the  State  of  Virginia,  before,  nnd 
daring,  the  war,  there  was  held  in  each  county, 
a  county  court,  with  power  to  appoint  adminfstni- 
tors,  and  to  revoke  the  appointment  of  such  fidu- 
ciaries, in  certain  cases.  County  courts  wi>re  unau- 
thorized by  the  constitution  and  laws  of  West 
Virginia,  and  by  the  laws  of  West  Virginia 
the  Recorder,  alone,  of  each  county,  was  author- 
ized to  appoint  administrators.  The  restore! 
Government  of  Virginia,  and  the  Government  of 
West  Virginia,  was  never  organized  in  Greenbrier 
county,  during  said  war,  l)ut  said  county  was  held 
by  the  military  forces  of  the  C/on federate  tJov- 
ernment,  and  of  the  government  of  Virginia,  at 
Richmond,  during  all  that  time.  And  during  the 
war  the  said  county  court  held  its  sessions  in 
said  county,  and  appointed  administrators,  dc. 
On  the  26th  day  cf  October,  1863,  after  the  organi- 
zation of  the  government  of  West  Virginia,  at 
Wheeling,  and  contrary  to  the  laws  thereof,  the 
said  county  court  of  Greenbrier  county  appoint- 
ed Malinda  S.  Alderson,  administratrix  of  said  J. 
Marcus  Alders  m,  deceased.  Afterwards,  and  af- 
ter the  end  of  thn  war,  and  on  the  16th  of  Decem- 
ber, 1868,  William  Robinson  was  app^jinted  ad- 
ministrator of  the  estate  of  said  Alderson,  de- 
ceased, by  the  Recorder  of  said  county.  After- 
wards C.  brought  an  action  of  debt  in  the  circuit 
court  of  said  county,  against  said  Robinson  (as 
administrator)  to  recover  a  debt  claimed  to  be  due 
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from  bis  intestate    Robinson  filed  a  plea  in  said  extent  of  an  agencj  majr  be  implied  and  inferred 
action  of  non-administrator,  to  which  a  general  re-  from    circumstances.    A   common  mode  of  ap- 


plication was  filed  and  issue  Joined.— Hkld  : 

That  Robinson  was,  after  his  appointment,  the 
proper  administrator  of  said  decedent  Alderson, 
and  that  be  was  properly  sued  as  such,  and  that 
allhuugh  tho  acts  of  said  Malinda  8.  Aldeison,  as 
administratrix  of  miid  Alderson,  prior  to  the 
laws  of  West  Virginia  being  extended  over  and 
enforced  in  the  said  county,  and  the  appointment 
of  Slid  Robinson  as  administrator,  will  be  recog- 
nised as  valid  generally— still  whatever  authority 
she  may  have  had  as  administratrix,  as  aforesaid, 
eej»edontbe  appointment  of  said  Robinson,  as 
administrator,  if  not  before,  although  she  had  no 
notice  of  such  appointment. 

Clay  V.  Robinson^  Admr^        348 

AI>.MI8SI0N  OF  DEED  (VALID  AS  AGAINST 
GRANTOR)  TO  RECORD— VALID  AND  EF- 
FECTUAL TO  PASS,  WHAT  ESTATE  AF- 
TER SUCH  ADMISSION,  AS  AGAINST 
WHOM. 

See  Deeds  No.  27  and 

Warren  and  Wife  v.  Sytm^       AlA 

AFFIDAVIT. 

1.  Soe  CjnsLitutional  Law  Nos.  2,  Sand  4,  and 

Itost  V.  Jenkins^       28J 

2.  See  Attachments— Aflftdavit  for  under  Statute 
and  Sufficiency  of  Same,  No.  1  and 

Ititlenhousex,  Hartnan,       38< 

3.  An  affidavit  made  to  a  petition  for  a  rehear- 
ing, by  a  party  not  served  with  process,  is  suffic- 

ently  certified  under  the  'Jode  of  Virginia,  ed 
186'J,  by  the  following  words:  "SuUeribcd  and 
sw^ra  to  before  me  this  22nd  day  of  September, 
18C5,"  the  came  and  official  character  of  the  certi- 
fying officer  being  recognized  and  admitted  by 
t  lie  parties. 

Parker  v.  Clark^       467 

4.  St«e  ConstltuUonal  Law  Nos.  14, 16, 17  and  18, 
and 

Lywh  V.  Hqfrnan,       553,  578 

5.  See  Foreign  Attachments  in  Equity,  Nos.  1 
and  2,  and 

King  v.  Boards       701 

AFFIRMATIVE  FACTS  ALLEGED  IN  A  BILL 
IN  CHANCERY,  WHERE  THERE  IS  A  GEN- 
ERAL DENIAL  OF  SAME,  TO  BE  PROVED- 

\vUfc:N. 


Hee  Practice  in  Chaticery  No.  20,  and 

WariYH  ami  Wife  v.  Syme^ 

AGENTS  AND  AGENCY. 


474 


1.  An  agency  may  be  created  by  express  word? 
or  acts  of  the  principal,  or  it  may  be  implied  from 
his  conduct  and  acquiescence.    The  nature  and 


pointment  of  an  agent  Is  by  a  written  request,  or 
by  implication  from  the  recognition  of  the  princi- 
pal, or  from  his  acquiescence. 

Jit^'nert  Donna/hf  dk  Co.  v.  Jfetrittt  Ker- 
chetHtl  <b  Co,,  5S5 

2.  Generally,  it  is  the  right  of  an  agent  to  be  re- 
imbursed allliis  advances,  expenses,  and  disburse- 
ments, made  in  the  course  of  his  agency,  on  ac- 
count of  or  for  the  benefit  of  his  principal,  when 
the  advances,  expenses  and  disbursements  have 
been  properly  incurred  and  reasonably  and  in 
good  faith  paid,  without  any  default  on  the  port 
of  the  agent. 

Idem,        5V 

3.  If  an  agent  ha^,  without  his  own  default,  in- 
curred losses.or  damages  in  the  course  of  transact- 
ing the  buBlne»s  of  his  agency,  or  in  following  the 
instructions  of  his  principal,  he  will  be  entitled  n> 
full  compensation. 

Idem,       585 

4.  It  is,  ordinarily,  the  duty  of  an  agent  where 
the  business  in  which  he  is  employed  admits  of  it, 
or  requires  it,  to  keep  an  account  of  all  his  trans- 
actions on  behalf  of  his  principal,  not  only  of  his 
payments  and  disbursements,  but  also  of  his 
receipts;  and  render  such  accounts  to  his  principal 
at  all  reasonable  times,  without  any  supprossion, 
concealment  or  overcharge. 

Idem.        58  i 

5.  If  the  agent  unnecessarily  exceeds  his  com- 
mission, or  risks  the  property  of  his  principal,  he 
thereby  renders  himself  responsible  to  bis  princi- 
pal, for  all  losses  and  damage,  which  are  the  nata- 
ral  consequences  of  his  act. 

Idem,        585 

AGENCY— HOW  CREATED. 

See  Agents  and  Agency  No.  1,  and 

Rvffner,  Donnally  <t  Cb.  v.  Ifetciil,  Ker- 
eheval  4k  O).,  5,S5 

AMBIGUITY  IN  DEEDS— AS  TO  THE  INTRO- 
DUCTION OF  EVIDENCE  TO  EXPLAIN 
SAME. 

1.  See  Deeds  Nos.  15  and  16,  and 

Hur$t  V.  M.  V.  B.  Hurst,        28J 

2.  See  Deeds  Noe.  20  and  21,  and 

Hurst  V.  O.  L.  HwrH,        3S9 

AMENDED  DECLARATION. 

When  filed  and  replication  thereto  and  issue 
thereon— how  original  declaration  shall  be  consid- 
:;red.— See  Practice  at  Common  Law  No.  4,  and 

Boderiek  v.  Bailroad  Co,,        5i 

ANSWER  IN  CHANCERY. 

1.  As  to  eflbet  of  answer,  and  how  same  wUI  be 
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tall  en  on  hearing,  in  certain  cmses. — See  Practice 
in  Cliancery  No.  1.  and 

Farqueran  y.  Jkynnally^        114 

2.  See  Practice  in  Chancery  No*.  14  and  18,  and 

Baker  y.  OU  Tract  Company ^       454 

3.  See  Bill  of  Diacoyery,  and 

J(me$  y.  Cunningham,       707 

ANaENT  WRITINGS. 

Sec  ByldeneeNo.  11  and 

Clay  y.  lUMnton^  Admr.^        848 

APPEALS. 


1.  A  Jodgment  haying  been  entered  for  a  larger 
amount  than  the  fticts  agreed  warranted,  and, 
sabeeqoently,  on  motion  of  the  plaintiff,  in  whose 
fa.joT  the  error  was  committed,  and  without  no- 
tice, the  error  was  corrected ;  the  defendants,  for 
whose  benefit  the  correction  was  made,  cannot, 
f»r  that  reason,  appeal  or  obtain  a  reyersal  of  the 
Judgment. 

Farmert'  Sank  r.  WiUit,  81 

2.  Set  Prohibition  No.  2,  and 

Buskirk  y.  Judge  qf  CircuU  Court,       91 

3.  See  Appeilat«  Court  No.  7,  and 

MeMiiUtn  y.  FsTreli,       22» 

4.  See  Practice  in  Chancery  No.  *i8,  and 

Warren  and  Wife  y.  8yme,  474 
4.  See  Practice  in  Appellate  Court  No.  8,  and 

Diekinton,  Etor,  y.  Lewi»,       678 

6.  See  Practice  in  Appellate  Court  No.  9,  and 

Jonet  y.  Cunningham,       707 

APPELLATE  COUBT. 

1.  When  "The  Farmers*  Bank  of  Virginia,"  by 
that  name,  brought  tuit,  and  the  defendants  made 
no  objection,  on  that  account,  but  pleaded  in  bar, 
and  agreed  the  facts,  using  that  name,  and  the 
"President,  Directors  and  Company  of  the  Farm- 
ers' Bank  of  Virginia,"  indiscriminately,  as  the 
name  of  the  same  corporation,  and  submitted  the 
case  to  the  court,  which  gaye  Judgment  in  fayor  of 
the  Bank ;  the  defendants,  who  appealed,  cannot, 
in  this  Court  object,  successfully,  to  the  name  in 
which  the  suit  was  brought. 

Farmert*  Bank  y.  WiUU,       31 

2.  The  7th  section  of  chapter  16,  of  the  acts  of 
the  LegisUitnre  of  West  Virginia,  1872-8,  entiUed 
'*An  act  organizing  the  Supreme  Court  of  Appeals, 
defining  its  Jurisdiction  and  powers,  and  prescrib- 
ing its  manner  of  proceeding."  does  not  apply,  in 
whole,  or  any  part  thereof,  to  a  case  of  prohibi- 
tion, commenced  in  the  Supreme  Court  of  Ap- 
peals. 

Buskirk  y.  Judge  qf  CircuU  Court,       91 

3.  When  the  court  erroneously  makes  an  order 
that  unless  a  person  who  is  not  a  party  to  the  bill, 
is  so  made,  within  thirty  days  from  the  date  of  the 
order,  by  amended  bill,  that  the  plaintiff's  bill 


should  stand  dismissed,  with  coats  to  the  defend- 
ants, without  prejudice  to  any  other  suit,  drc.* 
and  the  plaintiffs  failed  to  make  such  party  a  de- 
fendant by  amended  bill,  or  otherwise,  within  the 
thirty  days  or  afterwards.  And  the  defendants 
afterwards,  and  after  the  thirty  days  had  expired 
and  before  any  other  action  was  taken  in  thecautie 
by  the  court,  or  any  of  the  parties  appeared  in 
court  and  asked  and  obtained  leaye  of  the  court, 
without  objection,  to  file  a  cross  bill  in  the  cause 
against  the  plaintiffb  In  the  original  bill,  and,  in 
pursuance  ol  sueh  leaye,  did  file  such  cross  bill,  to 
which  the  defendants  filed  their  answers  and 
plalntiflfo  and  defendants  afterwards  took  aud 
filed  the  depositions  of  yarlous  witnesses  in  sup- 
port of  their  pretensions  in  the  original  cause,  and 
yarions  orders  Aud  decrees  were  afterwards  made 
by  the  court  in  the  proceedings,  on  both  the  origi- 
nal and  cross  billa.  including  the  decree  adjudi<!at- 
ing  the  principles  of  both  causes  from  which  the 
appeal  is  taken  as  though  said  order  of  conditional 
dismissal  hal  nerer  been  made,  without  objection 
being  made  or  taken,  by  the  court  or  any  of  the 
parties  to  the  cause,  proceeding  further  in  the 
cause,  at  any  time,  after  the  expiration  of  the  said 
thirty  days :  It  is  too  late  for  the  appellants,  who 
were  defendant*  below,  to  be  heard  in  the  appel- 
late court,  to  object  that  the  original  cause  at  and 
after  the  expiration  of  the  thirty  daya  from  the 
date  of  said  order  of  conditional  dismissal  becouie, 
and  was,  dismissed  by  virtue  of  such  order,  and 
that  all  subsequent  proceedings  of  the  court  in 
the  causes,  were,  in  consequence  thereof,  irregular 
and  inoperatire  or  yoid.  In  such  case  the  appel- 
late court  will  ordinarily  consider  that  the  causes 
were  proceeded  with  by  the  court  by  consent  of 
parties. 

Biaehmon,  Admr.  y.  BaUard,  Admr,  152 
4.  If,  in  the  case  above  stated,  the  person  so  di- 
rected to  be  made  a  party  to  the  original  cause, 
was  a  necessary  and  proper  party  thereto,  under 
the  circumstances  above  stated,  the  appelate  court 
will  not  reverse  and  set  aside  the  decree  of  the  court 
below  adjudicating  the  principles  of  the  cause,  lie- 
cause  of  such  conditional  order  of  dismissal  and 
give  full  effect  thereto ;  but  In  such  case  the  ap- 
pellate court  will  ordinarily  reverse  the  decree  ap- 
pealed from,  and  direct  such  person  to  be  mode  a 
party,  and  the  cause  to  be  proceeded  with,  as 
though  such  conditional  order  of  dismissal  had 

never  been  made. 

Idem,       152 

6.  When  a  demurrer  is  filed  to  a  bill  and  the 
court  proceeds  to  adjudicate,  and  does  adjudicate, 
the  principles  of  the  cause,  in  favor  of  the  plain- 
tiff, without  first  acting  pro/orma  upon  the  de- 
murnr,  it  will  be  considered  that  the  court  in  ren- 
dering the  decree  adjudicating  the  principles  of 
the  cause  considered  the  sufficiency  of  the  bill, 
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and  substantially  overruled  the  demurrer  thereto, 
and  this  Court  will  not  reverse  the  decree  adjudi- 
cating the  princi|»leB  of  the  cause,  for  this  cause 

alone. 

Idem,       152 

6  Where  the  record  does  not  show  when  an 
amended  bill  or  an  answer  is  filed,  yet  if  the  de- 
cree shows  the  court  proceeded  to  hear  the  cause 
upon  the  amended  bill  and  answer,  the  appellate 
court  will  consider  them  properly  filed. 

JfendergoH  dt  Ot,  v.  Aldermm,       217 

7.  Notwithstanding  the  act  of  the  Legislature 
approved  the  2l8t  day  of  December,  1872,  entitled 
**an  act  regulating  appeals,  writs  of  error  and  m- 
pertedfost"  does  not  allow  an  appeal  from  an  order 
of  a  judge  of  a  circuit  court  granting  an  injanc- 
Uon,  an  appeal  from  such  an  order,  pending  in 
the  Supreme  Court  of  Appeals  of  this  State,  on 
the  81st  day  of  December,  1872,  and  the  first  day 
of  January,  1873,  and  not  heretofore  decided,  is 
still  pending  in  this  Court,  and  it  still  has  power 
and  jurisdiction  to  hear  and  determine  the  same 
upon  its  merits  or  otherwise,  as  may  be  proper, 
under  the  provisions  of  the  twelfth,  seventeenth 
and  twenty-first  sections  of  the  Schedule  to  the 
Constitntiou  of  this  State,  and  the  act  of  the  Leg- 
islature, approved  January  11, 1878,  entitled  "An 
act  organising  the  Supreme  Court  of  Appeals,  de- 
fining its  jurisdiction  and  powers,  and  prescribing 
its  manner  of  proceeding,"  and  especially  under 
the  provisicns  of  the  fourth  section  of  the  latter 
act. 

MeMWan  v.  FerreU,       223 

8.  When  several  instructions  are  asked  and  re- 
fused, and  a  general  exception  is  taken  to  the 
refusal,  if  all  the  instructions  are  proper  and  should 
have  been  given,  the  exception  is  suflldent  and 
the  judgment  will  he  reversed. 

OchtUrte  V.  McChmg, 

9.  When  on  motion  of  the  defendants,  the  judg- 
nent  entered  at  rules,  in  the  clerk*s  oflloe,  is  set 
aside,  and  leave  given  the  defendants  to  file  a 
special  plea  in  thirty  days,  an  appellate  court  will 
presume,  where  no  bill  of  exceptions  has  been 
filed,  that  such  order  was  made  by  consent  or  ac- 
quiescence of  the  plalntiffii 

Wiilittm*,  Admr.  v  KnighU, 

10.  The  record  not  disclosing  with  certainty 
whether  special  pleas  were  filed,  or  if  filed,  show- 
ing that  no  replications  were  filed  thereto,  and  no 
issue  joined  thereon,  it  was  error  to  try  the  cause, 
and  the  judgment  entered  upon  the  verdict  must 
be  reversed. 

Idem,       835 

11.  Where  an  instruction  is  given  to  the  jury 
by  the  court,  at  the  instance  of  the  plaintiff, 
which  does  not  correctly  propound  the  law,  but  It 
is  manifest  from  the  record,  that  the  defendant 
-could  not,  thereby,  have  been  prejudiced  or  in- 


jured, the  appellate  court  will  not  reverse  the 
judgment  of  the  court  below  on  account  of  such 
instruction. 

Clay  V.  Rottinmrn,  Admr.,  34S 
12.  When,  apparently,  two  defendants,  by  ooun> 
sel,  petition  for  an  appeal,  which  is  allowed,  and 
so  appear  and  prosecute  the  appeal,  though,  on  the 
hearing  evidence  is  found  in  the  case,  tending  to 
show  that  one  was  dead  before  the  decree  appealed 
from  was  rendered,  yet.  In  this  Court,  It  appear- 
ing that  the  decree  is  erroneous,  and  the  other  ap- 
pellant having  the  right  to  prosecute  the  appcad 
and  have  the  decree  reversed  as  to  both,  the  Court 
win  not,  of  its  own  motion,  institute  an  Inqairy 
to  ascertain  whether  the  party  be  living ;  but  will 
treat  him  as  before  the  Court,  by  counsel,  and  re- 
verse the  decree,  with  coats  to  both  appellants. 

MUtenkoum  v.  Haxmam,       SSO 
18.  See  Continuances,  and 

Davit  4b  Moore  v.  Walker,        447 
14.  See  Practice  in  Chancery  No.  22,  awl 

Warren  and  Wife  v.  8yme,        474 

15-  See  Practice  in  AppeUate  Court  No.  8,  and 

Diekineony  Exor,,  v.  Lewis,        673 

1«.  See  Practice  in  AppeHat*  Court  No.  9,  and 

Jonee  v.  Cnnninffham,        707 

17.  See  PracHee  In  Appellate  Oonrt  No.  10, 

and 

Benry  v.  Davis,        716 

18.  See  Criminal  Praetice,  and 

State  V.  Stewart,        781 

APPOINTMENT  BY  WILL. 


See  Deeds  No.  11,  and 

OcheUree  v.  McClung, 


282 


APPOINTMENTS  CONFEBRED  BY  CONFED- 
ERATE COURTS  CONSIDERED  —  AND 
WHEN  SAME  CEASE. 

In  aay  v.  Robinson,  Admr.       34& 

APPOINTMENT  IN  DEED— WHAT. 

See  Deeds  No.  10,  and 

OcheUree  v.  McClung^       237 

APPOINTMENT  OF  COMMITTEES  OF  LU- 
NATICS BY  COURTS  IN  VIRGINIA-WHAT 
PROPER  EVIDENCE  OF. 

See  Evidence  Nob.  4  and  5,  and 

Mlnehman,  Admr.,  v.  Ba/tard,  Admr.,       18t 

ARBITRATION  AND  AWARD. 

1.  Three  persons  are  chosen  by  the  vendor  and 
vendee  of  land  to  ascertain  and  fix  the  value  of 
the  land,  and  to  certify  such  valoatlon ;  in  such 
case  the  certificate  of  valuation  cannot  be  consid- 
ered as  more  solemn,  conclusive  or  binding  npon 
the  parties  than  an  award^it  Is  but  an  awards 
and    the   referees,  or   persons   chosen,   cannot. 
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apoD  principle,  be  coniidered  otherwise  than  ar- 
bitrators. 

Diekintcm  v.  Railroad  Co.,       890 

2.  It  is,  ordinaril J,  in  equity,  though  perhaps 
not  unirersally,  misconduct  in  arbitrators  chosen 
out  of  court  to  determine  and  award,  as  to  the 
matter  or  matters  referred  to  themj  In  the  absence 
of  either  party  in  interest  to  the  submission,  his 
agent  or  attorney,  without  notice  being  previous- 
ly given  to  such  absent  party,  his  agent  or  sttor- 
ney,  of  the  time  and  place  of  their  proceeding  to 
hear  and  determine  the  matter  submitted,  unless 
such  absent  party,  not  having  notice,  has  dis- 
pensed with  or  waived  such  notice,  or  the  like ;  and 
for  such  misconduct  a  court  of  equity  may,  ordi- 
narily, set  aside  the  award,  at  the  instance  of  either 
party  materially  interested,  not  having  such  no- 
tice, who  was  absent. 

Idem,       890 

3.  An  award  procured  by  fraud  and  inipoeltion 
of  one  of  the  parties  to  the  submission,  will  be  set 
aside  lor  that  cause,  by  a  court  of  equity,  in  a 
proper  case. 

Idem,       390 

4.  Though  the  simple  fact  that  one  of  the  parties 
to  the  submission  wrote  the  award,  in  the  absence 
of  the  other,  who  was  not  notified  of  the  time  and 
place  of  the  arbltratora  proceeding  to  make  their 
award,  may  not,  of  itself,  be  sufficient  to  invali- 
date the  award,  still  it  may  be  considered,  unex- 
plained, as  affording  just  ground  for  suspicion  and 
criticism.  But  where  such  party,  in  such  case, 
wrote  the  award,  and  so  wrote  it  that  it  is  materl- 
aliy  erroneous  and  deceptive,  in  his  favor,  and  the 
arbltratora  did  sign  it,  as  written,  a  court  of  equity 
may  set  aside  the  award. 

Idem,       890 

5.  When  the  value  of  property  in  money  is  re- 
ferred to  arbltratora  and  they  fairly  execute  the 
submission,  generally,  the  award  cannot  be  set 
aside  or  determined  to  be  iuvalld  upon  the  ground 
that  the  valuation  is  exorbitant 

Idem,       890 

ASSIGNOR-WHEN    COMPETENT  TO  TES- 
TIFY FOR  ASSIGNEE. 


See  Evidence  Nos.  8  and  9^  and 

WhiU  V.  Heavner,  SheHff,  dee,. 


824 


ATTACHMENTS-AFFIDAVIT  FOR  UNDER 
STATUTE,  AND  SUFFICIENCY  OF  SAME. 

1.  Under  the  act  of  the  Legislature  on  the  sub- 
ject of  attachments,  passed  in  1867,  an  affidavit 
that  the  affiant  "thinks"  the  plaintiff  ought  to  re- 
cover the  sum  claimed,  is  not  equivalent  to  an  affi- 
davit that  he  "believes**  he  ought  to  recover  suck 
sum ;  snd  is  not  sufficient  to  authorize  au  attach- 
ment. 

RUtenhxMt  t.  Ifarman,       880 


2.  See  Foreign  Attachments  in  Equity  Nos.  1 
and  2,  and 

Ring  V.  Board,       701 

ATTACHMENTS-HOW  SAME,  AND  UEN  OF,. 
AFFECTED  BY  SUBSEQUENT  PROCEED- 
INGS IN  BANKRUPTCY. 

See  Bankruptcy  N(s.  2, 3, 4,  6  and  6,  and 

Mammd:  Hog^y.  Warthent,       532 

ATTACHMENTS  OF  REAL  PROPERTY  IN 
SUITS  IN  EQUITY— WHEN  NOT  DIS- 
SOLVED BY  DEATH  OF  DEBTOR. 

The  death  of  a  debtor  whose  real  property  in 
this  State  has  been  attached  in  a  suit  in  equity,  and 
proceedings  therein  by  attachment  against  him  and 
his  estate  as  a  non-resident,  does  not  dissolve  the 
attachment  or  lien  thereon,  where  the  death  oc- 
cura  after  the  attachment  is  levied. 

WhiU  V.  Heavner,  Sheriff,  &e.,       824 

ATTESTATION  OF  COPIES  OF  RECORDS  OF 
COUNTY  COURTS  IN  VIRGINIA. 

See  Evidence  Nos.  4  and  5,  and 

Himehman,  Admr,  v.  BaUard,  Jdmr,       152: 

ATTORNEY  AT  LAW. 

See  Measure  of  Recovery,  and 

PoUey  dc  Sony,  Anderson,       202: 

BANKS. 

As  to  Assignments  and  Trust  Deeds  by  Bank» 
by  virtue  of  SUtute  and  effect  of. 
See  Payments  No.  1,  and 

Farroera*  Bank  of  Virginia  Nos.  2  and  8. 

BANKRUPTCY. 

1.  See  Deeds  No.  29,  and 

Warren  and  Wife  v.  Syme,       474 

2.  The  twentj-firet  section  of  the  Bankrupt 
Act,  of  1867,  so  far  as  the  stay  is  concerned,  applies 
to  personal  final  judgments  against  the  debtor, 
and  not  to  judgments  against  the  property  attach- 
ed, or  the  proceeds  of  the  sale  ^thereof,  when  the 
attachment  lien  accrued  prior  to  the  filing  of  the 
petition  in  bankruptcy. 

Miuon  &  Hoge  v.  Warthent,  532 
8.  An  attachment  lien,  acquired  regularly,  with- 
out the  procurement  or  sufferance  of  an  insolvent 
debtor,  to  give  preference  to  the  attaching  credi- 
tor over  other  creditors,  will  not  be  displaced  by 
virtue  of  the  thirty-fifth  or  thirty-ninth  sections, 
by  subsequent  proceedings  in  bankruptcy,  though 
commenced  within  four  months  after  the  levy  of 
the  attachment 

Idem,       532 

4.  Underssidsectionssomething  more  than  pai;- 

sive  non-resistance  in  an  Insolvent  debtor  is  necea 
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^ary  to  invalidate  an  attachmeDi  lien  on  his  prop- 
erty, when  the  debt  is  due  and  he  haa  no  defence. 

IdeMf       532 

5.  In  such  case  there  is  no  legal  obligation  on 
the  debtor  to  file  a  petition  in  bankruptcy  to  pre- 
vent the  attachment  and  levy  thereof,  and  a  fail- 
ure to  do  so  is  not  sufficient  evidence  of  an  intent 
to  give  preference  to  the  attaching  creditor  or  to 
defeat  the  operation  of  the  Bankrupt  Law. 

Idem,       532 

6.  Though  the  attaching  creditor,  in  such  case, 
may  know  the  insolvent  condition  of  the  debtor, 
his  attachment  and  levy  upon  his  property  are 
not,  therefore,  void,  and  are  no  violation  of  the 
Bankrupt  Law. 

Idem,       532 

BANKRUPT  ACT. 

See  Bankruptcy  Nos.  2  to  6  inclusive,  and 
I  <fc  Hoge  V.  Warthentf 


BARGAIN  AND  SALE,  DEED  OF,  ADEQUATE 
TO  VEST  WHAT  ESTATE  IN  ONE  PERSON, 
AND  AFTERWARDS  DIVEST  OUT  OF  TH  AT|  P»^P<»ea 
PERSON  AND  VEST  IN  ANOTHER  PERSON 

See  Deeds  No.  6,  and 

Ocheltree  v.  McOvmg,       28S 

BELUGERENT  RIGHTS. 

1.  Belligeront  rights  having  been  conceded  by 
the  National  Government  to  the  Confederates  in 
the  late  civil  war,  it  is  the  duty  of  the  Judiciary 
of  this  State  to  recognise  the  same  principle,  in 
actions  against  belligerents  for  acts  done  in  con- 
formity with  uiilitary  authority  and  under  a  mil- 
itary order. 

2.  See  Pleadings  at  Law  Nos.  1,  2,  8  and  4,  and 

Carakadony,  Wi/liamt,        1 

3.  See  Caperton  v.  Martin,  and  other  cases  in 
P'evioos  volumes  of  the  W.  Va.  Reports,  where  a 
contrary  doctrine  seems  to  have  been  held. 


BEQUESTS. 

1.  The  wUl  of  M.  C,  who  lived  and  died 
in  Berkeley  county,  Virginia,  in  1854,  and  which 
will  was  admitted'to  probate  in  said  county,  in 
1855,  contained  this  clauw,  vis : 

First.  I  have  subscribed  $2,000  towards  the  found- 
ing of  an  academy  in  or  near  the  town  of  Mar- 
ti nsburg,  to  be  under  the  contrcJ  and  direction  of 
i.he  Presbytery  of  Winchester,  (OM  School), 
which,  if  not  sooner  paid  by  me,  I  hereby  direct 
my  executor,  first  of  all,  to  pay  out  of  the  pro- 
ceeds of  the  aforesaid  land  (referring  to  land  in 
Pennsylvania),  as  S3on  as  the  same  shall  come  in- 
to bis  hands,  to  such  person  or  persons,  as  the 
said  Presbytery  may  authoriisc  to  receive  the  same 
the  sum  of  $2,000. 

Second.  I  give  to  the  trustees  of  the  Presbyterian 
Congregation  at  Martinsburg  (Old  School)     the 


sum  of  $3,000,  to  be  applied  by  them  towards  the 
purchase  of  a  lot,  and  the  erection  thereon  of  a 
bouse,  fit  the  parehase  of  a  house  and  lot  and  fittlng^ 
the  same  for  the  residence  of  the  pastor  of  the 
said  Congregation. 

Third.  To  the  Trustees  of  the  Boaxd  of  Foreign 
Missions  of  the  Presbyterian  Church  In  the 
United  States  of  America,  the  sum  of  $600,  to  be 
applied  to  the  uses  and  purposes  of  said  Board 
and  under  its  direction. 

Fourth.  To  the  Trustees  of  the  Board  of  Missions 
of  the  General  Assembly  of  the  Presbyterian 
Chunh  in  the  United  States  of  America,  towards 
the  fund  for  superannuated  ministers  and  their 
families,  the  sum  of  $500. 

F\flh.  To  the  Trustees  of  the  Board  of  MiasioDs 
of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  SUtes,  the  sum  of  $500 

Sixth.  To  the  American  Bible  Society,  formed 
in  New  York  in  the  year  1816, 1  give  the  sum  of 
$500,  to  be  applied  to  the  charitable  uses   and 
of  said  Society.— Hklo  : 

That  the  foregoing  bequests  are  void,  onder  the 
statutes  of  Virginia,  and  the  decisions  of  her 
courts. 

Bibte  Society  v.  Pemdtetom,  TVustoe,        79 

2.  See  Conflict  of  Laws. 


BILL  IN  CHANCERY. 


1.  See  Injunctions  No.  2,  and 
Reed  v.  Pattermm, 

2.  See  Injunctions  Nos.  5,  6  and  7,  and 
MeChmg  r.  LeviMjf,       929 

3.  See  Demurrer  in  Proceedings  in  Chancery, 
No.  2,  and 

Rittenhotue  r.  Barman, 

4.  See  Practice  in  Chancery,  No.  11,  and 
Dickinson  v.  Railroad  Co., 

5.  See  Practice  in  Chancery  No.  20,  and 
Warren  and  Wife  v.  Sjpne^ 

6.  See  Practice  in  Chancery  No.  25,  and 

Brown  v.  Knapp, 

7.  See  Injunctions,  Nos.  10  and  II,  and 

Levity,  ^tencer, 
S-  See  Bill  of  Discovery,  and 

Jones  V.  Cunningham, 

BILL  OF  DISCOVERY. 


263 


380 


474 


67S 


or 


When  the  plaintiff,  by  bill  of  discovery, 
discovery  from  the  defendant  as  to  any  matter  of 
fact,  the  answer  is  evidence  for  the  defendant.  »> 
far  as  it  is  responsive  to  such  biU,  as  to  the  faeC 
as  to  which  the  discovery  is  sought;  yet  as  to 
matter  in  respect  to  which  no  discovery  is  sought^ 
if  the  answer  alleges  anything  affirmatively,  it  is 
not  evidence  for  the  defendant,  but  it  is  to  be 
proved  by  him. 

Jones  V.  Cunningham,       707 
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BILL  OF  EXCEPTIONS. 

Rale  as  to  same  in  Coart  of  Appeals  where  evi- 
dence certified  and  not  the  fads  proved. 

Jlenry  v.  Davit ^        71  r 

CASES  DISAPPROVED  OR  DISTINGUISHED 

Mmtdy  V.   VavBter,  8  Gratt.  518,  in 

Warren  and  Wife  v.  Si/mCf       474 
Shuite  V.  Thompson,  15  Wall.  161,  in 

Forqueran  v.  Donnallp,        114 
Gill  and  Simpson  v.   Fauntleroy^s  ITeirSf  8  B. 
Hon.  177,  in 

Ltiflwieh  V.  Neal,       575 

CERTAINTY   IN  A  DEED-HOW   DETERM- 
INED. 


COMMITTEES  OF  LUNATICS— THEIR  POW- 
ERS AND  DUTIES. 

See  Estates  of  Lunatics  Nos.  1, 2,  8,  4  and  5,  and 
Ilinchman,  Admr.  v.  Ballard,  Admr.,       152 

COMMON  Carriers. 

A  common  carrier  will  not  be  liable  for  injury  to 
a  horse  occasioned  by  the  improper  or  unwarrant- 
able interference  of  the  plaiotiiTor  hia  agent  with 
the  management  of  the  car,  by  the  servants  or 
employees  of  the  company. 

Roderick  v.  Railroad  Company,       54 

COMPLIANCE  WITH  CONDITIONS  IN  CON- 
TRACTS. 


See  Deeds  No.  25,  and 

Warren  and  W{fe  v.  Syme, 

CERTIFICATE  OF  VALUATION. 

tke  Arbitration  and  Awards  No.  1,  and 
Dickinson  v.  Railroad  Co., 


474 


390 


CERTIFICATE  OF  ADMINISTRATION  OF 
OATH— WHAT  SUFFICIENT  UNDER  CODE 
OF  VIRGINIA,  1860. 

Sae  Affidavit  No.  3,  and 

Parker  v.  Clark,        461 

CHE'^KS— CERTIFYING  OF  BY  NATIONAL 
BANKS. 


See  National  Banks  No.  1,  and 

National  Bank  v.  National  Bank, 


544 


CHECKS— CONDITIONAL    ACCEPTANCE  OF 
BY  NATIONAL  BANK— WHEN. 


See  Natioaal  Banks  No.  1,  and 

National  Bank  v.  National  Bank, 


514 


CLERK  OF  COURT~HIS  DUTY— WHAT  CON- 
SIDERED PART  OF  RECORD  IN  A  CASE 
AND  WHO  DECIDES  WHAT  IS  THE  RE- 
CORD. 

The  clerk  of  a  court,  under  the  supervision  of 
the  court,  must  ascertain  the  papers  filed  in  a  case 


68 


1.  See  Conditional  Contracts  No.  1,  and 
Fitter,  Admr.  v.  Bums, 

2.  See  Measure  of  Recovery,  and 
Polsley  <t  Son  v.  Anderson,       202 

COMPROMISES  BY  COMMITTEES  OF  LUNA- 
TICS. 

See  Estates  of  Lunatics  Nos.  1,  2,  4,  5,  6  and  7, 
and 

Jlinchman,  Admr.  v.  Ballard,  Admr.,        152 

CONDEMNATION  OF  LANDa 

1.  A  report  of  commissioners,  made  under  sec- 
tion fourteen  of  chapter  forty-two  of  the  Code, 
providing  that  the  party  defendant  shall  have  the 
liberty  of  constructing  certain  easements  over  the 
land  taken  by  the  Company,  is  erroneous  upon  its 
face,  although  otherwise  in  conformity  to  the  stat- 
ute, and  may  bo  set  aside  on  motion  of  the  de- 
fendant. 

Railroad  Company  v.  Halstead,        301 

2.  See  Taking  Land  for  Purposes  of  Public 
Utility,  by  Corporations,  and 

Salt  Company  v.  Brown,        191 

3.  Commissioners  appointed  by  a  circuit  court, 
nnder  the  eleventh  section  of  the  forty-second 
chapter  of  the  Code  of  West  Virginia  to  ascertain 
the  value  of  the  land  proposctl  to  be  taken  by  a 
railroad  company  for  the  purposes  of  its  road  and 
damages  to  the  residue  of  the  tract,  <&c.,  ascertain 
the  actual  value  of  the  land,  at  the  time  when 
taken,  without  reference  to  any  enhanced  value 

or  referred  to  in  the  order  book,  as  a  part  of  the  given  thereto  and  common  toother  land  owners 
recoid:  Though  where  the  papers  are  identified,  ^long  the  line  of  the  road  by  reason  of  the  pros- 
whether  they  may  be  considered  as  properly  a |pective  constrnction  of  the  railroad  company's 
part  of  the  record,  the  court  alone  decides.  I  ^^^  through  the  land,  such  value,  so  ascertained, 

Warren  and  W\fey.  Syme,       474' iga  just  com i^ensaUon  for  the  land,  to  the  land 
owner,  within  the  meaning  <  f  the  Constitution. 
Railroad  Co.  y.  Tyree,       693 


COM>nSSIONEKS  TO  MAKE  SALE  OF  LANDS 
UNDER  DECREE  OF  COURT— WHEN  THEY 
hHOULD  BE  REQUIRED  TO  GIVE  SECU- 
RITY AND  HOW. 


See  Practice  in  Chancery  No.  17,  and 

Baker  t.  Oil  Tract  Co., 


454 


CONDITIONAL  CONTRACTS. 

1.  B.,  on  the  26th  day  of  September,  18J5,  exe- 
cuted a  deed  of  trust  conveying  to  C.  land  in  trust, 
to  secure  the  payment  of  a  debt  of  1300,  with  in- 
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Merest  from  the  date  aforesai  J,  to  F.,  and  other 
debts  to  other  persons.  The  deed  of  trust  pro- 
yides  that  if  the  debts  therein  naiued  arc  not  paid 
within  one  year,  that  the  trustee  shall  sell  the 
land  at  public  auction  to  pay  the  debt.  On  the 
same  day  the  deed  of  trust  was  executed,  F.  exe- 
cuted to  B.  a  writing,  in  these  words:  "It  is  here- 
by understood  and  agree  J  that  if  I  do  not  succeed 
in  clenriag  B.  of  either  of  the  suits  now  i)ending 
in  the  circuit  court  of  law  of  Berkeley  county  by 
II ,  assignee  of  W.  G.  B.,  then  the  note  embraced 
in  n  trust  deed  of  this  date,  to  be  void  and  of 
no  account:  if  I  succeed  in  clearing  him  of  but 
one  of  the  two  cases,  it  is  Toid  as  to  all  but  $150, 
or  the  one  half. 

September  26, 1845.  F. 

F.  was  at  the  time  tho  counsel  and  attorney  of 
B.,  to  defend  snid  pending  suiu,  in  tho  writing 
mentioned. — Held  : 

That  to  read  said  writing  with  the  acknowledg- 
ment of  debt  to  F.  contained  in  the  deed  of  trust 
and  glTe  it  the  most  liberal  ccnstruction,  it  can 
only  have  the  effect  to  make  the  debt  of  F.  condi 
iioiial,  and  a  jtubstantial  compliance  with  the  con 
dition,  by  F.  is  sufficient,  in  equity,  and  the  debt 
then  became  payable  and  F.  entitled  to  enforce 
the  deed  of  trust,  in  equity,  for  the  payment  of 
his  debt  and  interest. 

PUzer,  Admr.  v.  Bums,       63 

!2.  See  Measure  of  Damages,  and 

PoUley  <t-  Son  v.  Anderson^       202 

^.  See  Contracts  Nos.  1  and  2,  and 

Strauss  v.  JtaUroad  Company ^       368 

4.  See  List  V.  }Vheeling,       501 

CONDITIONAL  ORDER  OF  DISMISSAL. 

See  Appellate  Court  Nos.  3  and  4,  and 

Jlinchaum,  Admr.  v.  Ballard,  Admr.,        152 

CONFEDERATE  ADMIN ISTRATORS-WHEN 
THEIR  POWERS  CEASE. 

See  Administrators,  Appointment  of,  in  place 
<oi  thoso  appointed  under  Confederate  authority — 
■their  Powers,  dc.  No.  1,  and 

Clay  V.  Robinson,  Admr., 

CONFEDERATE  CONSIDERATION. 


1.  See  Deeds  No.  2,  and 

Henderson  <fir  Cb.  r.  Atderson,       217 
H.  See  Confederate  Money,  No.  1,  and 

Jameson  v.  MyM  Exor.,       311 
3.  See  Confederate  Money  No.  2,  and 

BrigMwell^  Trustee  v.  Hoover,       842 

CONFEDERATE  CONTRACTS. 

1.  See  Deeds  No.  2,  and 

Henderson  dt  Co.  ▼.  Alderson,       217 

2.  See  Confedentc  Money,  No.  1,  and 

Jameson  y.  My/es*  Exor.,       811 


8.  See  Confederate  Money,  No.  2,  and 

Brighticeli,  Trustee,  v.  Udocer,       812 

CONFEDERATE  MONEY. 

1.  M.  deceased,  in  his  lifetime  and  at  his  death, 
was  the  owner  of  personal  and  real  property,  in 
Greenbrier  county.  In  thU  State ;  and  at  his  death 
he  was  indebted  in  an  amount  so  large  that  it  was 
doubtful  whether  his  real  and  personal  estate 
were,  together,  sufficient  to  pay  his  debts.  Some- 
time prior  to  his  death  he  made  and  published 
bis  will,  in  due  form ;  which  was,  after  hia  death* 
in  the  year  1867,  duly  proveu  by  the  subscribing 
witnesses  and  admitted  to  record  in  said  county. 
The  first,  second,  third  and  fifth  clauses  are  in 
these  words,  via : 

First,  I  direct  that  Richard  H.  GilUlan  be  my 
executor  until  mv  oldest  son,  Aquilla  Myles,  bc^ 
comes  twenty-one  years  of  ag**,  then  I  direct  that 
he  be  associated  with  said  Gillilan,  and  that  they 
jointly  act  in  the  management  of  my  affldrs. 

Second,  I  direct  that  my  business  be  carried  on 
in  the  same  manner  that  it  would  be,  pn.Tided  I 
were  living,  by  my  executors,  for  the  term  of  eight 
years  after  my  doceaje ;  that  my  sons  all  remain 
and  work  together  until  that  time,  in  order  that 
they  may  pay  all  the  debts  against  my  estate,  with 
the  understanding  that  each  receive,  in  the  divis- 
ion to  be  hereafter  named,  a  fair  compensation  for 
their  labor,  from  the  time  they  are  twenty-one 
years  of  age  up  to  the  expiration  tf  the  eight 
years  above  named.  My  daughter  Emily  My  le^ 
to  remain  in  the  family,  as  one  of  the  same,  until 
the  expiration  of  the  time  above  mentioned,  pro- 
vided she  do2s  not  marry,  but  to  receive  no  com- 
pensation for  her  services  other  than  her  suste- 
nance. 

Third,  I  empower  my  executor  or  executora,  t* 
collect  all  money  due  me  and  apply  to  the  pay- 
ment of  my  just  debts  ;  and  should  my  creditors 
be  not  willing  to  wait  until  the  money  can  be 
made  and  collected,  I  direct  my  executor  or  exc-- 
utors,  to  give  a  lien  on  my  lands,  or  so  much  there- 
of as  may  be  necessary,  in  order  to  prevent  suit 
being  brought  on  my  debts  and  costs  added  there- 
to. If  my  creditors  will  not  wait,  1  direct  that  so 
much  of  my  lands  bo  sold  as  may  be  required  to 
satisfy  the  same. 

Fifth,  At  the  expiration  of  the  eight  years  al>ove 
named,  I  direct  that  my  property,  of  all  kinds,  be 
divided  equally  among  my  daughter  and  all  uiy 
sous,  taking  into  consideration  tho  wages  doe  thi^^e 
who  have  arrived  at  twenty-one  years  of  age  pre- 
vious to  this  time,  as  above  provided  for;  hereby 
revoking  aU  other  wills  and  decrees  by  me  made.N 

Gillilan  qualified  as  executor,  at  the  time  the 
will  was  admitted  to  probate.  Afterwards,  in  the 
year  1868,  and  before  G.  had  made  any  sett  fo- 
ment of  his  executorial  account,  J.  filed  his  bill  in 
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the  circuit  court  of  GreeDbrier  county,  claiming 
that  he  was  the  owner,  by  aasignment,  uf  two 
bonds  executed  by  M.,  the  5th  day  of  Deceniber, 
13.'S9,  to  C,  and  payable  on  demand,  for  $500  and 
$492,  respectively,  which  were  still  due  and  un 
paid ;  but  he  does  not  luake  an  exhibit  of  the  as 
signinent  or  prove  it,  or  expressly  allege  who  a»- 
-signe  1  the  bonds  to  him  ;  and  alleging  that  it  war 
doul>tful  if  the  real  and  personal  estate  of  M., 
were  together  sufficient  to  pay  hb  debts:  And 
praying  that  the  executorial  account  of  G.  be  set- 
tled, and  that  the  creditors  of  M.  be  convened  be- 
fore a  ••omralmioner  of  the  court  and  that  their 
debts  1»o  luicertained  and  reporied.  Tlie  executor 
and  children  of  M.  were  the  only  party  defendants 
tothf*  bill,  some  of  whom  were  infants.  Afler^ 
wanU,  tlie  cause  was,  by  decree  regularly  made, 
rcferrtxl  to  commLwioncm,  for  the  purposes  praye  i 
in  the  blli.  While  the  cause  was  before  the  com- 
mi»si'»ner,  K.  ap|>eared  before  him  and  claimed 
that  thccitate  of  M.  was  indebted  to  him  in  the 
sum  of  9(},000,  and  that  the  same  constituted  a 


1st  day  of  May,  1865,  said  money  to  be  paid  in 
Confederate  Sutea  Treasury  notes,  or  Virginia 
treasury  notes,  is  entitled  to  the  value  of  the  same, 
to  be  ascertained  under  the  act  of  the  Legislature, 
passed  on  the  17th  day  of  April,  1873,  being  cha|>- 
ter  116,  and  entitled  "an  act  providing  for  the  ail- 
Justmentof  certain  liabilities  arising  under  con- 
tracts made  between  the  1st  day  of  May,  1)^61, 
and  the  1st  of  May,  1865. 

Brigkttce//,  Tnutee^  v.  Hoover,       342 

CONFIKMATION  OF  RISPOBT  OF  COMMIS- 
SIONER  IN  CHANCERY— WHEN  ERROR 
TO  DO  SO. 

See  Practice  in  Chancery  No.  7,  and 

Jameson  v.  Myles*  Ercr.^        .111 

CONFI.1CT  OF  LAWS. 


M.  C,  living  in  Virginia,  makes  a  deed  convey- 
ing land  in  Pennsylvania  to  P.,  to  be  sold,  and 
directing  that  the  proceeds  of  said  snle  l>e  held  by 
the  grantee,  subject  (in  substance)  to  the  writleii 
lien,  for  its  payment,  first  in  priority,  upon  a  cer-l^^^  ^^  ^j^^  j^„^^^.  ^  ^  gul»sequently  makes  a 


tain  tract  of  land  of  decedent ;  and  the  comrais-l 


sioni 
facts 


will  disposing  of  the  proceeds  of  said  land,  which 


er.  from  the  evidence  before  him,  reports  these  will  is  admitted  to  proUte  in  Virginia,  in  1855.- 
n  in  relation  to  said  claim,  viz  :    "Some  of  the  h^ld  • 

That  the  validity  of  any  bequest  of  said  pro- 
ceeds must  be  detei  mined  by  the  laws  of  Virginia 
in  force  when  the  will  took  effect. 

Bible  Society  v.  PemUeUntf  Tnmtee,        7fl 


■creUtorsof  Myles  insisting  on  the  payment  of 
the'rdobts,  and  the  executor  having  no  funds  to 
meet  the  demands  he  did,  on  the  29th  day  of 
March,  1852,  borrow  of  K.  $4,140,  of  which  about 
'$600  WAS  in  bank  notes  and  the  remainder  in  Con 
federate  money.  He  also  took  up  a  bond.executcd 
to  Jos!?ph  Myles  to  K.  on  the  15th  day  of  March, 
IST.:,  f  >r  $1,750.90,  which,  with  the  interest  there- 
on and  the  money  borrowed,  amounted,  on  the 
"29th  of  March  l!*62,  to  the  sum  of  $0,000,  for  which 
sai  1  O.  ex  »cutei  to  K.  his  bond  as  executor  of  M. 
<r.,  exetulor,  to  secure  the  payment  of  his  bond, 
exeouied  a  trust  dee<l  upon  a  tract  of  land  belong- 
ln)C  to  the  estate,  situated  on  Anthony's  creek,  he 
undi'rstanding  himself  to  be  autborieed  so  to  do  by 
the  will."  "Tlie  Confederate  money  was  worth  at 
th^?tinii*  seventy-seven  cents  In  gold  per  dollar. 
It  is  provel  that  the  executor  applied  the  whole 
of  the  uH'ney  borrowed  of  K.  to  the  payment  and 
extinguishment  of  certain  of  the  debts  of  M.,  and 
th:it  the  debts  of  M.  were  thereby  extinguished 
to  the  amount  of  the  money  so  borrowed. —11  kld  : 
Tlint,  under  the  circumstances.  It  is  proper  and 
Just  th  It  K.  should  be  allowed,  as  against  the  es- 
tate of  M.,  his  original  debt  of  $1,750.00,  $600  for 
the  bank  notes,  with  their  interest,  and  at  least 
the  gold  value  of  the  Confederate  money  at  the 
time  it  was  loaned. 

JameMH  v.  Myles*  Exor.,       811 

2.  A  party  seeking  to  enforce  a  lien  for  tlie  pay- 
ment of  purchase  money,  on  a  contract  of  sale 
made  between  the  Ist  day  of  May,  1361,  and  the 

94 


CX)NSr(JNOU  AND  CONSKiNEE. 


See  Account  of  Sales,  and 
Ritffnrt\  Donnally  A  Co. 
vai  <t  Co., 


.  Hewitt,  Kerche- 
58.*> 


CONSPIRACY,  PROOF  OF,  Ac. 

See  Evidence  Nos.  2  and  8,  and 

(\irskadon  v.  William*,        1 

CONSTITUTION  OF  1863. 

Section  9,  article  3  of  Constitution  of  1863,  con- 
strued in  Gjnsiltutional  Law  Ncs.  20  and  21,  and 
Rueker  v.  Superrisors,        661 

CONSTITUTION  OF  1872. 

Section,  8,  article,  10,  construed  and  applied  to 
a  case  in  Constitutional  Law  Nos.  9,  12  and  l.H, 
and 

List  V.  M'heeling,       501 
Section   3,  article  11,  construed    and  applied 
to  a  case  In  Constitutional  Law  No.  11  and 

List  V.  Wheelinff,        601 

(X)NSTITUTIONAL  LAW. 

1.  See  Taking  Land  for  Purposes  of  Public  UtU- 
ty,  by  Corporations,  and 

Salt  Company  v.  BrowUf       191 
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*i.  In  a  suit  at  law  In  which  an  attacliinent  wasamount  not  exceeding  $500,000,  and  might  p»j 


suetl  out  and  Icviei  on  property  of  the  defend- 
ants and  judgment  obtaluod  therein  against  the 
defendants,  on  publication,  a  part  of  the  defend- 
ants  appeared  in  the  court  in  which  the  Judgment 
was  reuderei  within  five  years  from  the  rendi< 
tionof  the  Judgment,  and  tendered  to  the  court 
their  petition  praying  for  a  rehearing  of  the  pro- 
ceeJings  in  the  action  without  accompanying  the 
petition  with  tlie  affidarit  prescribed  and  required 
in  such  (^mei  by  the  act  of  the  Legislature  passed 
the  nth  day  uf  February,  1865,  entitled,  "An  act 
to  amend  and  re-enact  Sections  twenty-three, 
twenty-Beveu  and  twenty-eight,  of  chapter  one 
hiudred  and  fifty-one  and  section  thirteen  of 
chapter  one  huudrei  and  seventy  of  the  Code  of 
Virginia,"  and  als*)  by  the  twenty-seventh  soc- 
ti)N  of  chiptcr  one  hundred  and  six  of  the  Code 
of  West  Virginia,  which  atiidavit  so  prescribed  is 
commonly  known  and  called  *' The  Suitors'  TesI 
Oath."  The  court  refused  to  receive  and  nlliw 
the  petition  to  bo  file  L— Held  : 

That  it  was  error  in  the  circuit  court  to  ref  U2( 
to  allow  suid  petition  to  be  filed,  on  the  ground 
that  it  was  uGt  accomi>anlcd  by  such  affidavit,  or 

test  oath. 

Bou  V.  JenkiM,       254 

3.  So  much  of  the  said  act  of  the  Legislature 
and  section  twenty-seven  of  chapter  one  hundred 
and  six  of  the  Code  of  West  Virginia,  as  prescribe 
such  affidavit  or  test  oath,  are  contrary  to  the 
Constitution  of  the  United  States  and  to  the  Con- 
stitution of  t)ie  Stnte  of  West  Vii^inia,  and  were, 
therefore,  null  and  void  from  their  passage. 

Idem,       284 

4.  The  petition  in  the  case  is  sufficient  and 
should  now  be  received  by  the  court  below  and 
ordered  to  1  e  filed  and  further  to  proceed  in  the 
same,  as  justice  requires  and  the  law  directs. 

Idem,       284 

5.  See  Condeni  nation  of  Lands  No.  1,  and 

Hailroad  Company  v.  Ilaistvad,       801 

6.  By  an  act  of  the  Legislature,  passed  the  13th 
day  ««f  February,  1871,  entitled  "an  act  to  author- 
^a  the  City  of  Wheeling  to  subscribe  to  the  capi- 
tal stock  of  The  Wheeling  and  Lake  Erie  Railroad 
C<»mi»flny,"  the  council  of  the  city  of  Wheeling 
wore  authorized  to  subscribe,  in  the  name  of  the 
city,  to  the  capital  stock  of  said  Company,  to  an 
amount  not  exceeding  9300,000,  and  pay  the  same 
in  iMinds  of  the  city,  provided,  that  not  less  than 
thriT-fifths  of  the  voters  of  the  city,  who  voted  on 
the  question,  were  In  favor  ( f  the  same.  By  an 
Act  of  the  Legislature,  passed  February  15, 1872, 
entitled  "an  act  to  incorporate  the  Wheeling  and 
Ohio  Union  Bailroad  Company,"  and  the  13th 
aeciion  thereof,  the  council  of  said  city  was  au- 
thorized to  subscribe,  In  the  name  and  on  behalf 
of  the  city,  to  the  capital  of  said  company,  to  an 


the  subscription  In  the  bonds  of  the  city,  or  other- 
wise, proru/e<f,  three-fifths  of  the  voters  of  sail 
city  voting  on  the  question,  voted  fori  he  subscrip- 
tion. Each  of  said  acts  authorized  the  council  of 
the  city  to  submit  to  the  voters,  by  an  election, 
the  question  of  the  subscriptions.  The  council, 
by  two  separate  ordinances,  submitted  thepeo]^ 
the  question  of  $300,000  subscriptien,  under  each 
act,  the  election  to  take  place  on  the  1st  of  Jnne, 
1872.  On  that  day,  the  election  was  duly  held, 
three-fifths  of  the  voters  of  the  city,  votiug  at 
the  election,  voted  for  each  subscription.  After- 
wards, on  the  22d  day  of  August,  1872,  the  pc>  pie 
of  the  State  adopted  a  new  Constitution,  which 
took  efTect  on  that  day,  by  express  provision 
of  the  Schedule  thereto.  The  eighth  section  cf 
the  tenth  article  of  the  Constitution,  so  adopted, 
is  in  these  words,  viz :  "No  county,  city,  ecliool 
district,  or  municipal  corporation,  except  in  cans 
where  such  corporation  have  already  authorized 
their  bonds  to  t>e  issued  shall  hereafter  be  allowed 
to  become  indebted  In  any  manner,  or  for  any 
purpore,  to  an  amount,  including  existing  indebt- 
edness, in  the  aggregate,  exceeding  five  per  cen- 
tum on  the  value  of  the  tixable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  st«t« 
and  county  taxes,  previous  to  the  incurring  of 
such  indtbtedness ;  nor  without,  atthcaametlme, 
providing  for  the  collection  of  a  direct  annual 
ux,  sufficient  to  pay,  annually,  the  interest  on 
such  debt,  and  the  principal  thereof,  within  not 
exceeding  34  years ;  provided,  that  no  debt  shall  be 
contracted  under  this  section,  unices  all  questions 
connected  with  the  nime  shall  have  been  first  sub- 
mitted to  a  vote  of  the  people,  and  have  received 
three-fifths  of  all  the  votes  cast  fcr  or  against  the 
same."  After  the  adoption  of  the  new  Constitu- 
tion, and  after  it  had  taken  eflfect,  and  on  the 
20th  day  of  January,  1873,  the  council  of  th^  city, 
by  two  separate  ordinances,  appointed  three  com- 
missioncTs  (the  same  in  each  case)  to  subscribe  to 
the  stock  of  each  of  said  companies,  the  said  rum 
of  9300,000,  to  be  paid  in  tlie  bonds  of  the  city, 
and  directing  when  such  bonds  should  be  paid 
by  said  commiasionero.  In  such  case  the  hoods 
to  be  payable  in  the  city  of  New  York,  bearing 
seven  per  cent  interest,  payable  aerai-«nnually, 
and  the  principal  payable  in  30  years.  The  ctrnn- 
eil  failed  to  provide  for  a  direct  annual  tax  suffi- 
cient to  pay,  annually,  the  interest  on  the  debt 
to  be  created  by  such  subscription,  or  any  part 
(hereof.  It  is  adit.itted  that  the  subscription  ti 
l>othsaid  sums  of  $300,000,  or  either  of  them, 
would  increase  the  debt  of  the  city  beyond  the 
limit  prescribed  the  said  eighth  section  of  the 
tenth  article  of  the  Constitution.  The  making 
of  each  of  said  subscriptions  were,  by  the  coun- 
cil, made  subject  to  conditions.    Before  either  of 
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the  rabscrlpHoDs  to  the  stock  of  mid  oompMiies, 
were  made,  H.  K.  L.,  and  others,  resident  Toters, 
owners  of  property  and  tax-pa jers  of  the  dty, 
who  sued  in  their  own  behalf  as  well  as  all  other 
tax-pajers  of  the  city,  except  the  defendants, 
filed  in  the  circuit  court  of  the  county  of  Ohio, 
their  bill  oi  inJanctJon  against  the  said  dty,  the 
conncil  and  commissioners,  enjoining  and  re- 
straining them  from  subscribing  to  the  stock  of 
saidcompaiiiea,or  either  of  them,  the  amounts 
aforesaid,  payable  in  the  bonds  of  the  city,  or  any 
part  thereof,  or  to  contract  a  debt  therefor,  or  aay 
part  thereof  .—Hkld  : 

ThattheproTisIoosof  said  acts  of  the  Legisla- 
ture, authorizing  the  council  of  the  city  to  sub- 
scribe stock  to  e  ich  of  said  compauies,  conferred  a 
power  upon  a  public  corporation  of  government 
which  could  be  modified,  changed,  enlarged,  re- 
strained or  repealed  by  the  Constitution— the  said 
acts,  in  neither  case,  importing  a  contract,  within 
the  meaning  of  the  clause  of  the  Constitution  of 
the  United  States,  prohibitlug  a  state  from  pass- 
ing a  law  impairing  the  obligation  of  contracts. 

List  T.  Whteling,       601 

7.  The  ordinances  submitting  said  subacrlptioBs 
to  the  vote  of  the  voters,  audthe  mere  vole  of  the 
prescribed  number  of  vot**ra  for  the  snbeeriptloo, 
did  not,  in  and  of  themselves,  together,  or  sepa- 
rately, form  such  a  contract  with  the  railroad 
companies,  as  would  be  protected  by  the  tenth 
section  of  the  first  article  of  the  Constitution  of 
the  United  States.  Until  the  subscriptions  were 
each  made,  the  ooutract,  in  each  case,  was  unexe- 
cuted. 

/dm,       6ai 

8.  The  said  eighth  secUon  of  the  tenth  article 
of  the  Constitution  of  the  SUte  is  not  addreased 
alone  to  the  Legislature,  but  is  addressed  to  the 
several  counties,  cities,  Ac,  and  all  other  depart- 
ments and  persons  in  the  State,  and  took  tthd  and 
became  binding  and  operative,  so  far  as  it  is  pro- 
hibitory and  restrictive  in  its  provisions,  upon 
counties,  cities,  Ac,  on  and  from  the  22d  day  of 
August,  1872,  and  the  action  of  the  council  of  the 
city  in  appointing  commissioners  to  make  said 
suhecriptions,  payable  in  the  bonds  of  the  city, 
was,  under  the  circumstances  without  author, 
ity  of  law,  and  for  said  subscriptions  to  bo  made 
for  said  amounts  and  a  debt  be  thereby  created 
theiefor,  or  for  any  part  thereof,  payable  In  the 
bonds  of  the  city,  would  be  in  violation  of  the 
said  eighth  sectiou  of  the  tenth  article  of  the  Con- 
stitution of  the  SUte. 

Idem,       501 

9.  Equity,  in  such  case,  has  jurisdiction  to  per- 
petually enjoin  the,  msking  of  the  subscriptions 
and  the  issuing  of  the  bonds  of  the  city. 

/<fem,       501 


10.  The  third  section  of  the  eleventh  article  t  { 
the  State  Constitution  does  not  qualify  or  suspend 
the  operation  of  said  eighth  section  of  the  tenth 
article  thereof. 

Idem,       501 

11.  fbe  final  decree,  perpetuating  the  injunc 
tion,  whereby  the  court  orders  and  decrees  'that 
the  defendants,  and  each  of  them  be,  and  they, 
and  each  of  them,  are,  hereby,  enjoined  and  re- 
strained from  contracting  the  debts  and  Issuing 
the  bonds  In  the  bill  of  complainants  mentioned, 
or  either  of  them,  or  any  part  thereof,"  should  be 
construed  to  apply  only  to  the  ordinances  of  the 
council  of  the  city  authorizing  the  subscriptions 
to  be  made  to  the  stock  of  said  companies,  and 
the  making  of  the  subacriptions  for  the  said 
amounts,  or  any  part  thereof,  and  payment  there- 
of, iff  any  part  thereof,  in  the  bonds  of  the  city, 
and  the  making  of  subscriptions  to  the  stock  of 
said  eonipanics,  or  either  of  them,  for  the  said 
amounts,  or  any  part  thereof,  in  such  mauner  as 
to  create  a  debt  against  the  elty  under  and  ae- 
oording  to  said  ordinances,  or  either  of  them.  That 
the  said  perpetual  injunction  does  not  prohibil 
the  city  of  Wheeling,  or  its  council,  from  here- 
after contracting  any  each  debt,  and  issuing  ihe 
bonds  of  the  city  therefor,  when  done  according 
to  the  provisions  and  within  the  limits,  restric- 
tions and  requirements  of  said  eighth  section  of 
the  tenth  article  of  the  ConstitutUm,  and  any  act 
of  the  Legislature  that  may  then  be  in  force,  not 
In  conflict  with,  or  contrarlant  to,  said  section  and 
article. 

Idem,       501 

12.  The  said  eighth  section  of  the  tenth  article 
of  the  Constitution  was  not  intended  to,  and  does 
not  in  anywise,  interfere  with,  or  prevent,  the 
levying,  collecting  and  expenditure,  annually,  by 
authority  of  law,  by  the  proper  legal  authoritiee 
of  the  several  counties,  cities,  dc,  taxes  for  coun- 
ty, city,  Ac.  purposes,  and  to  do  and  cause  to  be 
done,  whatever  is  necessary  or  proper  for  that 
purpose,  Including  the  making,  or  causing  to  lie 
made,  contracts  touching  the  expenditure  of  the 
taxes  so  levied  and  collected  annually,  and  the 
like— And  all  this  without  a  vote  being  taken, 
uuder  the  eighth  section  of  said  tenth  aiticle  of 
the  Constitution. 

Idem,  501 
18.  In  a  suit  at  law,  in  which  an  attachment  was 
sued  out  and  levied  on  property  of  the  defendantat 
and  judgment  obtained  therein  against  thede- 
fendanta,  on  publication,  one  of  the  defendants 
appeared  in  the  court  in  which  the  judgment 
was  rendered,  within  five  years  from  the  ren- 
dition of  the  judgment,  and  tendered  to  the 
court  his  petition,  praying  for  a  re-hearing  of 
the  proceedings  in  the  action,  without  accompa- 
nying the  petition  with  the  aflidavit  prescribed 
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nuU  required  in  such  case  hj  the  act  of  the  Legis- 
lature passed  the  11th  of  February,  1865,  entitled 
"An  act  to  amend  and  re-enact  sections  twenty- 
three,  twenty -seven  and  twenty-eight  of  chapter 
one  hundred  and  flfty-one,  and  section  thirteen  of 
chapter  one  hundred  and  serenty  of  the  Code  of 
Virginia;'*  which  affidavit,  so  prescribed,  is  o^  m- 
inoniy  known  and  called  "The  Suitors'  Test 
Oath."  The  court  rejected  the  said  petition  and 
refused  to  allow  it  to  lie  filed.— Held: 

That  it  was  error  in  the  circuit  court  to  re- 
ject and  refuse  said  petition  on  the  ground  that  it 
was  not  accompanied  by  such  atlldarit  or  test 
oath. 

fjffnek  V.  Hi^mant       65S 

14.  So  much  of  the  said  act  of  the  Legislature  as 
preacribes  such  affidavit  or  test  eath,  is  contrary 
to  the  Constitution  of  the  United  States,  and  to 
the  Constitution  of  the  State  of  West  Virginia,  and 
therefore  null  and  void,  from  the  passage  thereof. 

Jdan,        568 

15.  The  petition  for  a  re-tiearing,  tendered  to 
the  circuit  court  in  this  case,  is  sufficient  In  sub- 
stance and  form,  and  should  be  received  by  the 
court  below,  and  ordered  to  be  filed ;  and  tbe 
court  further  to  proceed  in  the  same,  as  Justice  re* 
qijiiree  and  tbe  hiw  directs. 

lilem,       65S 

16.  In  a  suit  In  equity  toenforcc  an  alleged  Judg- 
mentand  attachment  lien,  aUeged  to  have  been 
acquired  in  a  proceeding  at  law  against  lands  of 
th0  defendants  to  the  alleged  Judgment  and  at- 
tachment, the  defendants  H  ,  B.  and  S.,  to  tbe 
bill  and  the  said  Judgment  and  atuchment,  are 
proceeded  against  as  non-residents  of  tlie  State, 
and  by  publication.  The  alleged  judgment  is, 
by  the  court,  by  ita  decree,  dechired  to  be  a  lien 
upon  the  lands  of  R.  and  S.,  and  the  lands  of  R. 
and  S.  are,  by  the  court,  decreed  to  be  sold  to  pay 
such  Jodgment ;  and  oommi&«ioners  ai»pointed  by 
the  court,  for  the  purpose,  sell  two  tracts  of  land 
of  R.,  to  the  plaintifb,  and  mako  report  of  the 
sales  to  court,  and  the  court  confirmed  the  sales 
and  directed  deeds  to  be  made  to  the  purchasers 
for  the  lands;  and  also  decreed  the  disposition  of 
a  large  part  of  the  purchase  money,  for  the  bene- 
fit of  the  plaintifis.  K.,  whose  lands  had  been 
sold,  appeared  in  the  court  in  which  the  decrees 
were  rendered,  within  five  years  from  the  rendi- 
tion of  each  of  the  decrees,  and  tendered  to  the 
coHTt  his  petition  for  a  rehearing  of  tbe  proceed- 
ings in  the  cause  withont  accomiianyiug  the  peti 
tion  with  the  affidavit  prescribed  in  suf  h  case  by 
the  act  of  the  I^egishiture,  passed  the  11th  day  of 
February,  1865,  entitled  "An  act  to  amend  and 
re-enact  secttuns  twenty-three,  twenty-seven  and 
twenty-eight  of  chapter  one  hundred  and  fifty- 
one,  and  section  thirteen  of  chapter  one  hundred 
and  seventy  of  the  Code  of  Virginia,"  which  affi 


davit,  so  prescribed,  is  commonly  known  and 
called  the  "Suitors'  Test  Oath."  The  court  re- 
jected said  petition,  and  refused  to  allow  it  to  be 
filed.— Hku>  : 

That  it  was  error  in  the  circuit  oourt  to  re- 
ject and  refuse  said  petition  on  the  ground  that  it 
was  not  accomiwnied  by  such  affidavit  or  teat 
oath. 

Idem,        an 

17.  So  much  of  the  said  act  of  the  Legislature  as 
prescribea  such  affidavit  or  test  oath  is  contraiiant 
to  the  Constitution  of  the  United  SUtea,  and  tbe 
Constitution  of  the  6tate  of  West  Virginia  and 
theni  >re,  invalid,  null  and.void,  fiom  the  paseag^ 
thereof. 

/rffim        578 

18.  The  petition  for  a  rehearing  tendered  to  the 
circuit  court  in  this  case,  is  sufficient  in  substjuiee 
and  form,  and  should  be  received  by  the  circuit 
court  and  ordered  to  be  filed,  and  the  court  far- 
ther to  proceed  upon  the  same,  and  in  tbe  cause, 
according  to  law  and  the  practice  and  rules  of 
courts  of  equity  in  such  cases. 

Idtm,       578 

19.  Section  nine  of  article  three  of  the  ConatiU* 
tion  of  1868,  <i  this  State,  providing  that  no  salary 
or  compensation  of  any  public  officer  ahall  be  in- 
creased or  diminished  during  his  term  of  office^ 
applies  only  to  such  salaries  or  compensation  of 
public  officers  as  have  been  definitely  fixed  or 
prescribed  by  law  ;  cither  by  the  Constitution  of 
the  State,  or  by  some  statute  made  in  pursuance 
thereof. 

RuekerT.  Supervisors,       661 

20.  It  was  competent  ftr  the  Board  of  Superri- 
sors  to  fix  the  annual  amount  which  the  proae- 
cuting  attorney  of  a  county  should  be  allowed, 
under  section  sixty-six  of  chapter  thirty-nine  of 
the  Code,  or  to  reduce  his  allowanoe,  after  hia 
term  of  office  commenced,  without,  thereby,,  vio- 
lating the  foregoing  article  of  the  Constitution,  or 
said  sixty-sixth  section  of  chapter  thirty-nine  ol 
the  Code. 

Idem,        661 
CONSTRUCTION  OF  DEEDS. 

1.  See  Deeds  Nos.  12,  13,  14,  15  i.nd  16,  ar.d 

Hurst  V.  M.  V.  B.  Jfurst,       28» 

2.  See  Deeds  Nos.  18, 19,  20  and  21,  and 

Hurst  V.  O.  L.  Hur$t,       83» 

CONTINGENT  FEE. 

See  Measure  of  Recovery,  and 

Polsley  <€r  Son  v.  Anderson^       202 


CONTINUANCES. 

A  motion  for  a  continuance  Is  addressed  to  the 
'sound  discretion  of  the  court,  under  all  the  dr- 
cumstances  of  the  case ;  and,  although  an  appel- 
late court  will  supervise  the  action  of  the  court,  on 
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such  a  lootioD,  It  will  not  reverse  a  Judgment,  on 
that  ground,  unless  cuch  action  is  plainly  errone- 
ous. 

Davis  ifc  Moore  r.  Walker^       447 

CONTRACTS. 

1.  A  contract  between  M.  and  a  railroad  com- 
pany provides  tbst  if  M.  shall  fail  to  proeecute 
the  work  with  such  force  as  the  engineer  shall 
deem  adequate  to  its  completion  within  the  lime 
specified,  the  engineer,  in  charge,  may  proceed  to 
employ  such  number  of  laborers,  Ac,  as  may  be 
necessary  to  insure  the  completion  of  the  work 
within  the  time  limited  ;  pay  all  persons  so  em- 
ployed, and  charge  the  amount  to  M ;  or  the  com- 
pany may,  for  any  neglect  or  omission  on  the  part 
of  M.,  in  complying  with  the  contract,  declare 
the  same  abandoned  and  render  it  Toid,  and  the 
percentage,  or  as  much  thereof,  remaining  in  the 
hands  of  the  company,  as  may  be  necessary  for 
its  complete  indemnity,  be  forever  retained.— 
Hkld: 

That  on  the  voluntary  abandonment  of  the  work 
by  M.,  and  while  the  contract  is  still  subsisting 
between  the  parties,  there  is  nothing  in  the  hands 
of  the  company  due  to  the  contractor  which  may 
be  attached. 

StrttuM  T.  Railroad  Co.,       868 

2.  The  contract  provides  that  an  estimate  shall 
be  made  on  the.flrst  of  every  month  of  the  value 
of  the  work,  and  ninety  per  cent,  thereof  i»aid 
the  contractor ;  and  that  upon  the  completion  of 
the  entire  work  a  final  estimate  shall  be  made, 
and  the  balance  then  appearing  due,  shall  be  paid 
to  the  contractor :  M.  abandons  the  work  in  the 
middle  of  a  month.— Held  : 

That  M.  has  earned  nothing  for  the  previous 
part  of  the  month,  and  that  the  reserved  estimates 
never  became  a  debt  which  could  bt  attached. 

Idem,       368 

3.  See  List  v.  Wheeling,  501 


purchase  money,  its  sto^k  guaranteed  to  pay  eight 
per  cent,  thereon,  it  is  'BBBOR. 

DickiHMm  V.  RaUroad  Co.,        890 

CONTROL  OF   COURTS   OVER   ACTION   OF 
COMMITTEES  CF  LUNATICS. 


CONTRACTS  BY  LUNATICS. 

See  Estate  of  Lunatics  Nos.  1  and  6,  and 
IfiTichman,  Adtnr,  v.  Ballard,  Jdmr. 


152 


CONTRACTS  FOR  PURCHASE  OF  LANDS 
BY  A  RAILROAD  COMPANY  AND  PAY- 
MENT THEREFOR  IN  STOCK  OF  COM 
PAN  Y— EX  ECUTION  OF  SUCH  CONTRACTS 
BY  DECREE  OF  COURT. 

When  the  contract  for  the  pnrchnse  of  land,  by 
the  Chesapeake  and  Ohio  Railroad  Company,  pro- 
vides that  the  purchase  money  is  to  be  "paid  in 
eight  per  cent,  preferred  stock  of  the  Chesapenki 
and  Ohio  Railroad  Company  ;"  and  the  c«»urt  in 
decreeing  execution  of  the  contract  decrees  that 
the  Company  issue  and  deliver  in  payment  of  the 


See  EsUtes  of  Lunatics,  Nos.  1,  2,  8,  4,  6  and  7, 
and 

Hinchman,  Admr.,  v.  Bailatd,  Admr.,       152 

CORPORATIONS. 

1.  See  Common  Oarriers  No.  1,  and 
Roderick  v.  Railroad  Co.,       54 

2.  See  Farmers'  Bank  of  Virginia  Nos.  1,  2  and 
a,  and 

Farmer^  Bank  t.  WUIU,       81 

8.  See  Payments  Nos.  1  and  2,  and 

Farmer^  Bank  v.  WiUU,       81 

4.  See  Taking  Land  for  Purposes  of  Public  Util- 
ity, by  Corporations,  and 

8ait  Company  v.  Broum,       191 

5.  See  Condemnation  of  Lands  No.  1,  and 
RaUroad  Company  v.  HaUtead,       801 

6.  See  Contracts  Nos.  1  and  2,  and 
Stratus  V.  RaUroad  Company,       868 

7.  See  Constitutional  I^w  Nos.  7  to  18,  inclu- 
sive, and 

Ltsi  V.  WheeHng,       Ml 

8.  See  Condemnation  of  Lands  No.  8,  and 
Raifroad  Co.  v.  Tyree,       698. 

CORRECTION  OF  DECREE   IN    APPELLATE 
COURT— WHEN. 

See  Practice  In  Appellate  Court  No.  9,  and 

Jones  V.  Cunningham,       707 

COUNCIL  OF    WHEELING— SUBSCRIPTION 
BY,  TO  CERTAIN  RAILROADS. 

See  Lift  V.  Wheeiing,  501 

CRIMINAL  PRACTICE. 

If  a  person  charged  with  a  felony  is  entitled  to 
be  examined  before  the  county  court  of  the  coun- 
ty wherein  the  offence  Is  -charged  to  have  been 
committed.  It  is  too  Uite  after  verdict  of  guilty  and 
judgment  thereon,  against  the  prisoner,  to  claim, 
in  the  appellate  court,  for  the  first  time,  the  right 
to  such  examination,  and  to  claim  that  the  judg- 
ment of  the  circuit  court  should  be  reversed,  and 
ihe  verdict  of  thejury  set  aside,  upon  the  allegation 
by  him.  In  his  petition  for  the  writ  of  error,  that 
he  had  not  been  examined  before  the  county 
court,  upon  the  charge  of  felony  in  the  indictment 
contained,  and  had  not,  by  his  assent,  entered  of 
record  in  the  circuit  court,  dispensed  with  such 
examination. 

State  V.  Sletrart,       731 
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CRaSS  BILL-IN  WHAT  CASES  PROPER  OR 
NECESSARY  TO  FILE  SAME-AND  HOW 
CONSIDERED. 

1.  See  Practice  in  Chancery  No.  4,  and 

JBnehman^  Admr.  r.  Ballard^  Admr.f        152 

2.  See  Practiee  in  Chancery  No.  13,  and 

Diekinwn  v.  RaUroad  Co.,       890 

a.  See  PlracUce  in  Chancery  Nos.  18  and  19,  and 

Baker  v.  OU  Tract  Co.,       454 

DEATH  OF  DEBTOR  WHEN  HIS  REAL 
PROPERTY  HAS  BEEN  ATTACHED  IN 
A  SUIT  IN  EQUITY— EFFECT  OF. 

See  Attachments  of  Real  Property  in  Suits  in 
Equity— When  not  Diasolred  by  Death  of  Debtor, 
and 

While  V.  MBOtmer,  Sheriff,  *c.,       824 

DECISION  OF  SUPItEME  GOUBT  OF  AP. 
PEALS— EFFECT  OF  IN  A  CASE. 

See  Renting  of  Lands  by  Decree  or  Ordtir  of 
Coart,  Nos.  1  and  2,  and 

JMHngevorik  dc  Co.  v.  Brooke,       550 

DECLARATIONS. 

1.  See  Practice  at  Comnioo  Law  No.  i,  and 

Roderick  t.  RaUroad  Compaaiy,       54 

2.  See  Pleading  at  Law,  Nos.  6  and  7,  and 

OcheUrte  t.  MeClung,       288 

DECLARATIONS  OF  CO-CONSPIRATORS. 

When  same  may  be  proven— the  effect  of  same 
—and  as  to  cross  examination,  by  defendant,  as  to 
defendant's  statements  during  the  transaction  as 
part  of  retgeeUt. 

See  Evidence  Nos.  2  and  8,  and 

Car*ka4tm  v.  WiUiame,       1 

DECREE    FOR  SALE     FOR    CASH-WHEN 
NOT  ERRONEOUS. 

See  Practice  in  Chancery  Nos.  16  and  17,  and 

Baker  t.  OU  Trad  Co.,       454 

DECREE  FOR  SALE  OF  LAND— WHEN  ERr 
ROR  TO  DECREE,  AND  WHEN  NOT. 

See  Practice  in  Chancery  Nos.  15, 16  and  17,  and 
Baker  ▼.  OU  Trad  Co.,       454 

DEEDS. 

1.  The  fact  that  a  deed  was  made,  acknowl- 
edged and  recorded  during  the  war,  does  not  ren- 
der it  null  android;  there  must  be  some  special 
circumstances  alleged  to  show  prima  facie  the 
deed  is  null  and  void. 

Hendereon  de  Co.  v.  Alderton,       217 

2.  A  deed,  even  if  the  consideration  was  Con- 
federate money,  if  within  the  scope  of  legitimate 
contract  and  not  in  aid  of  the  rebellion,  regularly 


acknowledged  before,  and  reoordei  by  a  proper 
officer  of  the  State  Government,  then  under  the 
power  of  the  Confederate  States  Government,  la 
good. 

Idem,  217 
8.  See  Married  Women  No.  2,  and 

Idewi,       217 

4.  In  Virginia,  though  the  feoffinent  includiag 
livery  of  seisin— and  deeds  of  lease  and  release^ 
and  the  covenant  to  stand  seised  to  a  use,  were  8ome> 
times  used,  tlie  deed  of  bai^gain  and  side  was  the 
ordinary  conreyanee  of  land  that  prevailed  before 
the  Code  of  1849  took  effect  in  1850. 

OeheUree  v.  MeCUmf,       282 

5.  Any  valuable  consideration,  however  small, 
is  enffident  to  support  this  conveyance ;  and  the 
acknowledgment  in  the  deed  of  the  payment,  \m 
conclusive  of  the  fact,  so  &tf  as  to  give  ellbct  to 
the  conveyance. 

Idem,       282 

6.  This  deed  of  bargain  and  sak  was,  and  is,  ad- 
equate to  vest  an  estate  in  fee  for  land,  in  one 
person  and  afterwards,  upon  a  contingency,  to 
divest  it  out  of  hlui  and  vest  it  in  another  peraon, 
though  the  latter  was  not  aaoertained  or  in  esie- 
tenee  at  the  date  of  the  deed  But  such  shifting 
and  revesting  of  estate  must  be  limited  to  take  ef* 
feet,  if  at  all,  within  the  time  prescribed  to  pre- 
vent the  creation  of  perpetuities. 

Idem,       282 

7.  The  deed  may  be  employed  to  convey  an  es- 
tate and  reserve  or  confer  a  power  of  appointment 
upon  the  execution  of  which  the  deed  will  vest 
the  estate  in  the  appointee.  In  such  case  the 
appointment  is  the  event  upon  which  the  de<dar- 
ation  in  the  deed  operates  to  create  the  use,  and, 
under  the  statute  on  the  subject,  to  trausfer  the 
estate  to  the  appointee. 

Idem,       282 

8.  Such  deed  might  be  employed  by  a  woman 
in  contemplation  of  marriage,  with  the  consent  of 
the  intended  husband,  effectually,  to  convey  and 
limit  the  legal  estate  in  land  to  a  trustee  in  fee ; 
in  trust  for  herself  till  the  marriage ;  and  to  allow 
the  husband  tu  occupy  the  land  till  the  death  of 
the  one  of  them  who  should  first  die ;  and  if  she 
should  survive,  then  to  convey  to  her ;  but  if  she 
should  die,  the  husband  surviving,  then  to  such 
person  as  the  wife,  notwithstanding  the  cover- 
ture, might,  by  last  will  published  in  the  pres- 
ence of  three  witnesses,  appoint ;  and  in  default 
of  such  appointment  the  estate  In  the  trustee  to 
terminate— so  as  to  revert  to  her  heirs 

Idem,       232 

9.  The  prevailing  intent  in  each  deed,  properly 
manifest,  will  control  its  effect— as  to  whether 
the  estate  vested  In  the  immediate  bargainee, 
either  for  his  own  benefit  or  in  trust,  is  a  fee  de- 
terminable, which  onihehapiiening  of  the  con- 
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ilngeocy  or  exticutlon  of  the  appointment,  deter> 
mines  in  him  and  shifts  to-  another,  or  reverts 
to  the  bargainor ;  or,  on  the  other  hand,  the  legal 
estate  In  the  trustee  is  a  fee  absolute  and  remains, 
in  him  while  a  mere  equitable  interest  is  limited 
to  an  ultimate  benificiary. 

Idem^       2:12 

10.  An  appointment  is  the  event  upon  which 
the  limitation  in  a  deed  takes  effect  and  vests  the 
estate,  legal  or  equitable,  in  the  appointee.  In 
itself  it  has  no  operative  efficacy. 

Idem,       232 

11.  When  the  deed  ■peclfied  an  appointment  by 
will,  with  sanctions  not  legally  required  in  a  will, 
the  probate  of  the  instrument,  before  the  year 
1830,  does  not  furnish  evidence  that  it  was  exe- 
cute 1  with  such  additional  sanctions. 

Jdemy       232 

12.  S.  H.  (an J  wife),  the  rightful  owner,  in  fee 
simple,  of  a  tract  of  land,  and  the  father  of  M.  V 
B.  H.,  conveyed  to  M.  V.  B.  H.,  by  deed  dated  the 
9ib  day  of  December,  1863,  said  tract  of  land  situ- 
ated in  Harrison  county,  this  State.  In  the  early 
part  of  the  deed  the  consideration  of  the  deed  U 
stated  to  be  one  dollar.  The  land  is  described  in 
the  deed  by  metes  and  bounds,  and  as  containing 
one  hundred  and  ninety  acres,  "to  have  and  to 
hold  the  above  described  tract  of  land,  with  its 
ap])urteuance8,  to  the  said  M.  V.  B.  U.  and  his 
heirs  and  assigns  forever.  And  8.  H.,  and  wife, 
covenant  to  and  with,  the  said  M.  V.  B.  H.,  his 
heirs  and  assigns,  to  warrant  and  defend,  gener- 
ally, the  above  described  tract,  or  parcel,  of  land, 
to  the  said  M.  V.  B.  H.,  his  heirs,  i%c."  In  the 
deeJ,  immediately  after  the  lost  recited  clause,  are 
the  following  clau*e«>,  the  one  immediately  fol 

'loi»iug  the  other,  viz:  "(It  is  fairly  understood 
that  the  above  described  tractor  parcel  of  land  is  to 
be  the  said  M.  V.  B.  H's  share  of  his  father  S.  H's* 
estate.)  .And  It  is  further  understofxi  that  I,  S. 
U.  hold  a  life  interest  in  the  above  described  tract 
of  bnd."— Ukld: 

That,  in  ejectment,  the  deed  should  be  con- 
strued so  as  to  arrive  at  the  true  intent  of  the 
grantor  and  grantee,  and  that  in  so  doing  the 
whole  of  the  deed,  and  all  its  parts,  should  be  con- 
sidered together. 

Hurst  V.  JV.  V.  B.  Hurst,       279 

m.  That,  adopting  the  above  rule,  the  plain  le- 
gal otTect  of  the  deed,  from  its  face  was,  and  is,  to 
convey  to  M.  V.  B.  H.,  an  estate  in  fee  simple  in 
the  land  to  commence  on  the  death  of  S.  H.,  and 
that  S.  H.  reserved  to  h'mself  on  estate  for,  and 
during,  his  life  in  the  lands. 

/<fn»»,       289 

14.  That  it  was  right  and  proper,  in  such  case,  for 
the  court  below  to  cuustrue  the  deed  according  to 
its  legal  effect,  from  its  face,  and  to  instruct  the 
Jury  as  to  what  was  its  eftect  in  law.  | 

Idem,       289 


15.  That  parol  evidence  as  to  the  acts  or  decla- 
rations of  the  parties,  at  the  time  of  the  execution 
of  the  deed,  or  afterwards,  are  inadmissible  and 
incompetent  in  such  case,  as  evidence  to  enlai^ge, 
restrict,  explain  or  alter  the  Intention  of  the  par- 
ties, as  expressed  in  the  deed,  or  to  vary  the  I^al 
effect  thereof  as  clearly  manifested  by  the  deed 
itself. 

Idem,       289 

16.  'i'hat  the  deei  is  not  so  ambiguous  as  to  ad- 
mit of  the  introduction  of  such  parol  evidence  for 
the  purpose  of  determining  the  true  intent  and 
meaning  of  the  parties,  l>y  the  language  employed 
in  the  deed  :  or  to  show  that  it  was  the  purpose 
and  intent  of  the  parties  at  the  execution  of  the 
deed  that  the  deed  should  pass  to  M.  V.  B.  H.  an 
estate  in  fee  simple  to  take  effect  at  the  execution 
and  delivery  thereof,  and  not  an  estate  in  fee  sim- 
ple to  take  effect  at  the  death  of  S.  If. 

Idem,       289 

17.  See  Priority  of  Creditors  No.  1,  and 
Jameson  v.  Myles*  Exor.,       311 

18.  S.  H.  (and  wife),  the  rightful  owner  in  fee 
simple  of  a  tract  of  land,  atid  the  father  of  G.  L. 
lliurst,  conveyed,  by  deed  dated  the  9th  day  of 
December,  1863,  to  U.  L.  H.  said  tract  of  land,  sit- 
uate in  Harrison  county.  West  Virginia.  In  the 
early  portion  of  the  deed,  the  consideration  of  tlie 
same  is  stated  to  be  one  dollar.  Tlic  land  is  de- 
scribed in  the  deed  by  metes  and  bounds  and  as 
containing  one  hundred  and  sixty-one  and  one- 
half  acres  "to  have  and  to  hold  the  above  descrileil 
tract  of  land  with  its  appurtenances,  to  the  said  O. 
L.  H.,  and  his  heirs,  and  assigns  forever.  And  S. 
H.,  and  wife  covenant  to  and  with  the  said  (i.  L. 
H.,  his  heirs  and  assigns,  to  warrant  and  defend, 
generally,  the  above  described  tract  or  parcel  of 
land  to  the  said  (I.  L.  II.,  his  heirs,  Ac."  In  the 
deed,  immediately  after  the  last  recited  clause,  are 
the  following  clauses,  the  one  immediately  follow- 
ing the  other,  viz :  '  It  is  fairly  understood  that 
the  above  described  tract  or  parcel  of  land  is  to  I  e 
the  said  Q.  L.  H's,  share  of  his  father's  S.  H's  es- 
tate. And  it  is  further  understood  that  I,  S.  H., 
hold  a  life  interest  in  the  above  desciibed  tract  cf 
land."— Held  : 

That,  In  ejectment,  the  deed  should  be  fo 
construed  as  to  arrive  at  the  true  intent  of  the 
grantor  and  grantee,  and  that  in  so  doing  the 
whole  of  the  deed  and  all  Its  parts  should  be  con- 
sidered together. 

7/«rs/  v.  O.  L.  Hurst,       339 

19.  That,  adopting  the  above  rule,  the  plain  le- 
gal effect  of  the  deed,  upon  its  face,  was,  and  is,  to 
convey  to  Q.  L.  H.,  an  estate  In  fee  simple,  in  the 
land,  to  commence  upon  the  death  of  S.  H.,  and 

I  that  S.  H.  reserved  to  himself  an  estate  for,  and 
during,  his  life  in  the  laods. 

Ident,       33d 
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20.  That  parol  oviden.-e  as  to  the  acts  or  decla- 
rations of  the  parties,  at  the  time  of  the  execution 
of  the  dee  1,  or  afterwards,  are  inadmissible  and 
incompetent  in  such  case,  as  evidence,  to  enlar]];e, 
restrain,  explain  or  alter  the  intention  of  the 
grantor  and  grantee,  as  expressed  in  th?  deed,  or 
to  vary  the  legal  effect  thereof  as  clearly  mani- 
fested by  the  deed  itself. 

21.  That  the  deed  is  not  so  ambiguous  t«  admit 
of  the  introduction  of  such  parol  evidence  for  the 
purpose  of  determiuing  the  true  Intent  and  mean- 
ing of  the  parties  by  the  language  employed  in 
the  deel,  or  to  show  that  it  was  the  purpose  and 
latent  of  the  parties  at  the  execution  of  the  deed, 
that  the  deed  should  pa»t  to  G.  L.  II.,  an  estate  in 
fee  simple,  to  take  effect  at  the  execution  and  de- 
livery thereof,  and  not  un  estate  in  feu  simple  to 
take  effect  at  the  death  of  S.  H. 

/rtem,        339 

22.  A  writing  between  parties,  signed  and  sealed, 
by  which  the  owner  of  a  lot  and  the  owners  of 
other  adjacent  lots,  agree  that  the  latter,  who 
«ink9  a  well  on  the  lot  of  the  former,  shall  have 
access  to  it  forever,  and  may  usa  water  from  it, 
at  all  times— the  writing  not  indicating  that  the 
parties  contemplate  any  further  assurance — is  a 
present  grant  of  the  right  t)  use  the  well. 

Warren  and  Wife  v.  Syme,        474 

23.  Such  a  deed,  though  containing  no  express 
declaration  that  the  right  granted  shall  pertain  to 
A'lie  adjacent  lots,  but  providing  that  neither  of 
the  grantees  shall  dispose  of  the  easement,  unless 
at  the  same  time  he  shall  dispose  of  bis  lot,  by 
implication,  annexes  the  servitude  to  the  respect- 
ive Ijts,  as  an  easement  appurtenant  to  each. 

Idem,  474 
21.  Intrinsic  certainty,  in  a  deed  relative  to 
-spccirtc  property,  is  impossible.  The  description 
cm  be  made  certain  only  by  proof  or  recognition 
of  the  identity  of  the  subject  to  which  it  relates, 
or  other  objects  or  things  that  more  or  less  di- 
rectly and  distinctly  indicate  and  determine  it. 
And,  in  the  application  of  deeds  and  other  docu- 
ments to  lands  and  lot^  extensive  latitude  is  al- 
lowed for  the  di»'*overy  and  proof,  not  only  of 
visible  monuments  or  objects  mentioned,  but  of 
niathuuatical  lines  of  other  lands  and  lots,  and 
various  classes  of  facts,  to  whicli  the  description 
or  suggestions  in  the  document  uiay  apply. 

/ftew*,       474 
2.>   The  certainty  of  a  deed  Is  determined  by 
the  principles  of  the  common  law.    The  recorda- 
tion is  regulattd  by  the  statute  alone. 

Idrm,       474 
2G.  Under  the  law  before  the  year  1819,  when  a 
deed  was  recorded  it  was  as  valid  and  effectual, 
as  to  nil  persons,  as  if  there  had  been  no  legisla- 
tion requiring  recordation.     But  if  before  that 


time,  there  had  been  doubt  on  the  subject,  by 
section  four,  of  chapter  ninety-nine  of  the  Re- 
vised Code,  adopted  in  that  year,  the  validity  of 
the  deed,  wlien  recorded,  was  plainly  declared. 

Jdtm.       471 

27.  Whenever  the  holder  of  land  made  a  deed 
for  the  conveyance  of  an  estate  or  the  crea- 
tion of  a  servitude  or  easement  npon  it,  that  was 
valid  and  effectual,  as  to  the  alienor,  the  deed, 
when  duly  admitted  to  record,  became  alike  valid 
and  effectual  to  pass  the  estate  or  create  the  servi- 
tude, as  to  any  subsequent  purchaser  of  the  bnd, 
from  him,  for  valuable  consideration  without  no- 
tice and  as  to  all  other  persons. 

Idem,        474 

28.  The  opinion  of  the  court  of  appeals  of  Vir^ 
ginia,  expressed  in  the  case  of  Mundy  r.  Vatcter^ 
and  other  cases  considered  with  it,  (3  (>ratt.  518— 
see  545,)  that  a  deed  executed  in  ISO'i,  fur  mil  the 
estate,  t-oth  real  and  personal  of  the  grantor,  be- 
cause of  the  want  of  designation  and  description 
of  the  lands  intended  to  be  conveyed,  was  not 
notice,  iu  point  of  law,  to  a  subsequent  purchaser 
from  the  grantor,  of  the  existence  of  the  deed, 
but  that  the  pi-oof  of  notice  must  be  such  as  to 
affect  the  conscience  of  the  purchaser ;  though  in 
its  application  to  the  peculiar  circumstances  of 
that  case  not  questioned,  is,  as  a  general  prop<-8i- 
tiou,  disapproved. 

-     Lhm,       474 

29.  A  recital  in  a  de?d,  under  the  bankrupt  act 
of  1841,  that  a  person  was,  by  the  United  SLitcs 
District  Court  declared  a  bankrupt,  and  that  tlie 
grantor  was  assignee  and  ordered  to  sell  the  pro- 
perty granted,  is  not  evidence  of  th3  facts  recite  1, 
against  a  person  claiming  the  property  otherwise 
than  through  or  under  the  grantor. 

Idrm,        474 

30.  A  recital  in  a  deed  of  partition  that  a  person 
died,  and  that  the  parties  to  the  deed  are  his  heirs, 
is  not  evidence  of  these  facts,  against  strangers. 

Idem,        474 

31.  Generally,  parol  evidence,  though  not  ex- 
cepted to  when  it  is  ofl'ered  or  afterward^  is  not 
competent  to  prove  tlie  contents  or  effect  of  a  dee). 

Idem,        474 
82.  See  Defective  Certificaies  of    Acknowledg- 
ments of  Deeds  and  the  Curing  of  .Same  No«i.  1 
and  2,  and 

Lefltcirh  v.  Xeal,        5G0 

DEEDS   FOR   LANDS   PURCHASED   AT  DE- 
LINQUENT TAX  SALES. 

1.  Wheie  loss  than  the  whole  tract  of  land  was 
sold  by  the  sheriff*  for  delinquent  taxes,  in  the 
year  li«60,  and  a  deed  was  nuido  by  the  Recorder 
of  the  county  in  which  such  sale  was  had,  under 
the  said  act  of  1863,  and  proceedings  had  accord- 
ing to  its  provisions,  after   the  passage  <^  the 
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act  of  1866,  and  uo  surrey  and  plat  of  survey  was 
made  and  returned,  as  required  by  said  act  of  1863, 
prior  to  the  execution  of  such  deed,  and  reference 
to  such  survey  and  plat  is  not  made  in  the  deed 
a«  having  been  made  ond  returned— such  deed,  for 
this  cause,  docs  not  pnm  the  title  of  the  former 
owner,  and  is  void. 

Forqueran  v.  Donnallyy        114 

2.  While  the  deed  aforesaid  was,  and  is,  not  valid 
to  pass  title,  still  the  equitable  title  or  interest  in 
the  land,  subject  to  the  right  of  redemption,  did 
not  Iteconie  extinguished  by  the  deed  being  in- 
valid, but  was  in  existence  at  the  adoption  of  the 
Code  of  1868 ;  and  when  it  took  elTect  it  was  com- 
petent  for  the  Legislature  to  puss  laws  by  which 
the  purchaser  could  obtain  a  sufficient  deed  for 
the  land  pureliased  by  him  at  the  said  tax  sale. 
And  the  24th  section  of  chapter  31  of  the  Code  of 
1868  does  provide  such  remedy;  but  the  deed 
under  that  section  must  have  been  made  within 
two  years  from  the  passage  of  said  Code,  where 
the  sale  occurred  more  than  five  years  before  the 
passage  of  the  Code ;  and  the  owners,  their  heirs 
and  assigns,  had  the  right  to  redeem  at  any  time 
before  such  deed  was  made.  If  the  purchaser,  or 
his  heirs  or  assigns,  cannot  show  that  he  or  they 
properly  procured  a  proper  and  sufficient  deed  for 
the  land  purchased  at  said  tax  sale,  within  two 
years  from  the  29th  day  of  December,  1868,  the 
date  of  I  he  passage  of  said  Code,  then  it  must  be 
considered  and  held,  that  the  equitable  right  or 
interest  of  the  purchaser,  acquired  by  his  said 
purchase,  has  been  extinguished. 

itfcwi,       114 

The  40th  section  of  the  Slst  chapter  of  the 
Code  does  not  cure  or  validate  the  deficiency  or 
defect  in  t  he  said  deed,  made  by  the  Recorder— the 
decree  in  the  suit  being  made  on  the  28th  day  of 
April,  1869,  only  a  few  days  after  the  Code  took 
effect,  and,  perhaps,  would  not  cure  or  validate  the 
defect  under  any  other  circumstances. 

Idfm,        144 

DEEDS  MADE  DURING  THE  WAR. 

See  Deeds  Ko.  1  and  2,  and 

Hcnderton  <t  Co.  v.  Aldertcn^       21' 

DEEDS   OF  BARGAIN   AND  SALE  MAY  BE 
EMPLOYED  FOR  WHAT  PURPOSE 

See  Deeds  Nos.  7  and  8,  and 

OcheAree  v.  McClung,       232 

DEFECTS  IN  DEEDS— CURING  OR  VALIDAT- 
ING OF. 

See  Deeds  for  Lands  Purchased  at  Delinquent 
Tax  Sales  No.  3,  and 

Forqueran  v.  DonHolly^       114 

95 


DEFECTIVE  CERTIFICATES  OF  ACKNOWL- 
EDGEMENTS OF  DEEDS,  AND  THE  CUR- 
ING OF  THE  SAME. 

1.  The  certificate  of  a  Recorder  that  a  married 
woman,  having  been  examined  separate fand 
apart  from  her  husband,  and  having  a  writing 
fully  explained  to  her,  declared  the  same  to  be 
her  act,  and  that  she  did  not  wish  to  retract  it,  is 
fatally  defective— the  words,  "that  she  had  will- 
ingly executed  the  same,"  or  words  of  equivalent 
import,  having  been  omitted. 

L^u'ich  V.  Kealj       569 

2.  The  defective  acknowledgment  of  such  deed 
cannot,  be  aided  or  cured  by  parol  testimony. 

Idan,       569 

DELINQUENT  TAX  SALES. 

See  Purchasers  at  Delinquent  Tax  Sales  Nos.  I, 
2  and  3  ;  and  also  Repeal  of  Statutes  Nos.  1,  2,  3 
and  4,  and 

Forqueran  v.  Donnally,        114 

DEMURRER  IN  PROCEEDINGS  AT  LAW. 

1.  See  Pleading-  At  Law  No.  1,  and 

Carshailoti  v.  Wi/liamg,        1 

2.  See  Pleading— At  Law  No.  5,  and 

Pols/ry  A  Son  v.  Anderso^i^        202 

DEMURRER   IN    PROCEEDINGS  IN  CHAN- 
CERY. 

1.  See  Appellate  Court  No.  5,  and 

Ninchmanj  Admr.  v.  Baiiard^  Admr.        152 

2.  Though  a  bill  be  multifarious,  and  but  viogue- 
ly  state  the  matter  on  which  relief  is  sought,  eon- 
sent  by  the  parties  to  an  Interlocutory  decree  that 
the  cause  be  referred  to  a  commissioner,  to  audit, 
state  and  settle  an  account  of  the  amount  due 
each  of  the  plaintifl's,  is  a  waiver  of  any  objection 
to  such  iir^ularity  ;  and  a  demurrer  thereafter, 
for  such  cause,  is  properly  disallowed. 

RUteiihouK  V.  JJarmaHj       380 

DESCRIPTION  IN  DEEDS-HOW  MADE  CER- 
TAIN. 


See  De«>ds  No.  24,  and 

Warreii  and  Wife  v.  Si/me, 


474 


DIGNITY  OF  DEBTS. 


See  Priority  of  Creditors  No.  1,  and 

Jam€*on  v.  MyM  Etor.,       811 

DISMISSAL     OF     APPEAL    AS    IMPROVI- 
DENTLY   ALLOWED-WHEN. 

See  Practice  in  Appellate  Court  No.  8,  and 

DickintOTit  Exor.f  v.  Leteis,       678 
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DISMISSAL  OF  BILL  IN  CIIAKCERY- 
8UFFICENT  GROUND  FOR. 


-WHAT 


IN- 


See  Injunctions  No.  7,  and 

McClung  v.  Liremy, 

DISMISSAL  OF   BILL   DISSOLVES    AN 
JUNCTION. 

See  Practice  iti  Chancery  No.  21,  and 

Warren  ami  Wife  v.  Synte, 

DISSOLUTION  OF  INJUNCTION. 

1.  See  Injunctions  No.  4.  and 

Ludlngton  v.  Jfamflri/, 

2.  See  Practice  In  Chancery  No.  21,  and 

Warren  and  Wife  v.  Sj/rne, 

DISSOLUTION  OF  PARTNERSHIP-POWERS 
OF  PARTNERS  AFTER. 


E.\SEMENTS. 


26.1 


474 


See  Condeinnatlf'n  of  Lands  No.  1,  and 

Raiiroad  Company  t.  Hahlead       801 

1.  A  provision  in  a  dee«l,  creating  a  servitude 
upon  ac  estate  and  annexing  it  to  another  c^taie,^ 
as  an  casement  appurtenant  to  the  latter,  declar- 
ing that  the  grantee  shall  not  dispose  of  the  ease- 
ment separately  from  the  property  to  which   it 

474 lis  annexed,  is  not  a  restraint  upon  alienation  that 
lis  objectionable, 

Warren  and  Wije  v.  Synie^        474 

2.  A  conveyance  of  properly  to  which  an  ea^ie- 
ment  is  appurtenant,  and  without  which  thecase> 
uient  cannot  bo  granted,  made  by  an  aseigneo  ia 
bankruptcy,  implies  the  transfer  uf  the  eauenient 
with  the  prop?rty — Notwithslanding  it  does  n»t 
appear  that  the  U!*e  of  the  ea?enicut  was  necfswary 
to  the  enjoyment  of  the  proi>erty,  or  that  at  the 

See  Partners  and  Partnership  No.  1 ,  and  time  of  the  conveyance  the  casement  was,  in  f*ct, 

Rujgtner,  DtmnaJly  <fc  Co.  v.  JlewUt,  Ker-         used  with  the  property. 

chevalA  Co.,  585 j  Idem,        i',4 

S   When,  by  direct  pr-  of  of  a  grant,  or   other 

DISTRICT  COURT  OF  THE  UNITED  STATES  sulfident  evidence,  an  easement  has  l>een  co.i.lus- 

FOR  THE  DISTRICT  OF  WEST  VIRGINIA,    ively  cstablisheil,  there  may  be  proof  of  an  act  or 

„   ,  ,      .r.         .      declaration  of  the  owner,  indicative  of  renuiuia- 

1.  See  Proceedings  to  Lnforoe  the   Lien  of  a  ^on  or  abandonment,  followed  by  non-use  for  a 

period  long  enough  to  bar  an  action  of  ejectment 
to  recover  the  pojy*cssion of  the  land ;  which  when 
the  defendant  is  not  under  disability,  is  ten  ynrs; 
and  when  he  (.r  s«he  Is  under  di&abilty,  is  twenty 
years  :    Or  proof  of  a  claim  by  the  owner  of  the 


390 


Judgment  and  the  Proof  of  such  Judgment  Nos. 
6  and  7,  and 

Dickinson  v.  Railroad  Co., 

2.  See  Affidavits  No.  3,  and 

Parker  v.  Ctark,        467 

3.  See  Oath— Who  may  Administer  Same,  No. 
l,and 

Idem,       467 

DISTURB.\NCE  OF  POSSESSION. 

Generally,  a  person  can  not  be  du*turbrd  In  the 
possession  or  enjoyment  of  property  or  held  re- 
sponsible for  an  act  done  relating  to  it,  by  any 
person  not  entitled  to  the  property,  or  its  posses- 
sion or  enjoyment. 

Warren  and  Wife  v.  Synte,       474 

DOCKETING   JUDGMENT— WHAT   EVI- 
DENCE OF,  AND  WHEN. 

See  Proceetlings  to  Enforce  the  lien  of  a 
Judgment  and  the  Proof  of  such  Judgment,  No. 
5,  and 

Dickinwn  v.  Railroad  Co.,       390 

DOCKETING  A  SUMMONS  IN  UNLAWFUL 
DETAINER-AS  TO. 

See  Practice  at  Common  Law  Nos.  1,  2  and  3, 
and 

Ga4  Company  v.  MTiee/ing,       22 

DOWER. 


See  Married  Women  No.  1,  and 

Henderson  d*  Co,  v.  A/dersoth 


217 


cor|*oreal  estate,  or  another  in  his  stead,  knuwn  to 
the  owner  of  the  easement,  or  evinced  by  acts, 
that,  in  the  exercise  of  ordinary  vigilance  he  v*  uld 
have  learned,  followed  by  non-use  by  the  ^  wner 
for  such  period  :  Or  an  act  or  declaration  by  the 
owner  of  the  easement,  clearly  demon8traii\c  of 
actual  abandonment  of  the  easement,  that,  in 
fact,  promotes  some  action  on  the  part  of  another^ 
by  which,  if  the  casomeat  w^re  not  held  to  be  de-  , 
termined,  the  latter  would  be  seriously  injured- 
And  such  proof  may  conclude  theextlngruishment 
of  the  easement.  But  nothing  less  than  one  or 
the  other  of  these  combination  of  facts,  will  have 
such  ellect.  The  limited  right  of  a  hnsbnnd  in  the 
inheritance  of  his  wife,  may,  by  such  act^  and 
declarations,  be  affected  for  the  time  of  Its  dura- 
tion, as  the  riglit  of  any  other  person. 

Idem,       474 
4.  See  Deeds  Nos.  22  and  23,  and 

Idem,       474 

EJECTMENT -ACTION  OF. 

1.  See  Pleading-At  Law  N««.  6  and  7,  and 

OcheUree  v.  McCttmy,       232 

2.  See  Deeds  No.  12,  and 

Hurst  r.  M.  V.  B.  Hural,       28» 

3.  Sec  Deeds  No.  18,  and 

Hurst  v.  <?.  L,  Hmrwf.       83» 
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EMINENT  DOMAIN. 

1.  See  Condemnation  of  Lands  Nos.  1  and  3, 
and 

Railrocid  Company  r.  HaUtead.,       301 
and 

RaUroad  Co.  t.  Tyree,       693 

2.  See  Taking  Land  for  Purposes  of  Public  Util- 
ity, by  Corporations,  and 

Sail  Company  v.  BrotcUy       191 

EQUITABLE  JURISDICTION. 

See  Constitutional  Law,  No.  10,  and 

LUt\.  Wheeling,        501 

ESTATES — LIFE — RESERVATION     OF—BY 
DEED. 

1.  Sso  Deeds  Nos.  12,  13, 14,  15  nnd  16,  and 

y/«r*/  V.  M.  V.  B.  Hurgt,       ?89 

2.  See^Deeds  Nos.  18,  19, 20  and  21,  and 

Jfurst  V,  G.  L.  JIur9t,       339 

ESTATE  OF  LUNATICS. 

1.  L.,  by  contract  in  writing,  under  seal  exe- 
cuted by  him  and  J.  and  U.,  sells  to  J.  and  U. 
several  tracts  of  land  for  a  stipulated  price  to  be 
paid  by  J.  and  H.  to  L.  at  stated  times ;  and  un- 
der and  by  virtue  of  tlie  contract  of  sale.  J.  and 
H.  are  put  in  actual  possesion  of  the  lands  by  L., 
and  J.  and  H.  in  pursuance  of  such  contract,  pay 
a  large  amount  of  the  purchase  money,  but  not 
all  of  it,  and  it  is  applied  in  discharge  of  purchase 
money  liens  existing  against  part  of  the  land. 
Afterwards,  and  while  J.  and  II.  are  in  possession 
of  the  land  under  such  contract,  and  before  all  the 
purchase  money  is  paid  by  J.  and  H.,  L.  P.  H.  is 
appointed  committee  of  L.,  who  is  then  insane,  by 
the  ounty  court.  After  his  appointment  as  com- 
mittee. L.  P.  H.  filed  a  bill  in  the  circuit  court  of 
the  county  where  the  land  was  situated  against 
J.  and  H.  and  others,  to  rescind  and  annul  said 
contract  of  sale,  upon  the  ground  that  L.,  at  the 
time  of  its  execution,  was  insane.  Afterwards, 
and  while  the  suit  was  pending,  L.  P.  H,  commit- 
tee, and  J.  and  H.  executed  a  paper  writing  in 
these  words,  to-wit:  "This  article  of  agreement, 
made  and  entered  into,  this  29tli  day  of  March, 
1S61,  between  Lewis  P.  Holloway,  committee  of 
D.  B.  Layne,  of  the  one  part,  and  William  Uinch- 
jMan,  Jr.,  and  Thomas  Johnson,  of  the  other  part, 
witnesseth:  That  the  said  Lewi«  P.  Holloway 
pledges  himself  to  come  to  the  house  of  the  said 
Thomas  Johnson  on  the  18th  day  of  April,  1861, 
for  the  purpose  of  consummating  a  compromise  In 
a  suit  in  chancery,  instituted  in  the  circuit  court 
ai  Monroe  county,  in  which  said  Holloway  in 
plaintiff  and  the  said  Hinchman  and  Johnson  are 
defendants,  upon  the  following  terms  here  agreed 
upon,  to-wit :  That  the  said  LewLn  P.  Holloway 
binds  himself  to  pay  to  said  Johnson  and  Hinch- 


man the  amount  of  money  they  have  paid  John 
Echols  for  hind  bought  of  D.  B,  Layne,  with  in- 
terest from  the  time  of  said  payment  until  all  i;) 
refunded  by  said  Holloway;  and  said  Holloway 
is  to  return  them,  the  said  Hinchman  and  John- 
son's bonds  given  to  said  Layne  for  the  purchase 
money  of  said  land ;  and  the  said  Holloway  is  to 
pay  said  Johnson  and  Hinchman's  lawyer's  fee, 
amounting  to  S200,  and  is  to  dismibs  the  said  suit 
upon  the  terras  to-wit :  That  each  party  is  to  pay 
his  own  costs  in  said  suit.  The  said  Johnson  and 
Hinchman  are  to  pay  to  the  said  Holloway  rent 
for  the  said  land  during  the  time  they  occupied 
it,  Hud  the  said  Johnson  and  Hinchman  are  to 
have  possession  of  the  said  land  until  Christmas, 
and  have  the  privilege  of  moving  their  grain,  Ac, 
and  are  to  pay  said  Holloway  for  the  corn  and 
oats  they  sow  and  raise  this  ssason,  the  usual 
;rainrent;  and  the  said  Holloway  is  to  pay  the 
said  Johnson  and  Hinchman  for  the  improvements 
they  have  made  ui)on  s'jid  land,  and  if  they  can 
not  agree  as  to  the  value  of  said  improvements, 
they  are  to  choose  disinterested  persons  to  value 
the  same.  The  said  Holloway  is  to  take  for  the 
rent  of  the  isilands  rented  by  the  said  Hinchman 
and  Johnson  the  usual  grain  rent  or  the  rent  that 
Johnscn  and  Hinchmaa  are  to  get  for  same  Wit- 
ness the  following  signatures  and  seals : 

(Signed,) 

Lbwis  p.  Holloway,  Com.,  (Seal.) 

Thomas  Johnson,  (Seal.) 

WiLLtAM  Hinchman,  Jr.,  (Seal.) 

L.  P.  H.  died  after  the  date  of  this  agreement 
without  ever  having  done  any  act  towards  con- 
summating the  same.  L.  also  died  insane.  J. 
and  H.  continued  in  the  possession  of  the  lands  as 
bef«)re.  J.  and  II.  never  saw  L.  P.  H.  after  the 
date  of  said  agreement.  Af  tei*  the  death  of  L.  P. 
H.  and  L.,  and  in  October,  1866,  J.  and  H.,  still 
In  the  ]K8session  of  said  lands  and  without  having 
actually  performed  any  part  of  said  agreement, 
filed  their  bill  in  the  circuit  court  of  the  county 
of  Monroe,  in  this  State,  where  the  lands  are  situ- 
ated, against  the  personal  repr^entative  and  l^al 
heirs  of  L.,  dtc.,  for  the  specific  execution  of  said 
agreement  of  compromise ;  and  the  hill  does  not 
allege  that  L.  was  insane  at  the  date  of  the  con- 
tract by  him  with  plaintiffs.— Held: 

That,  as  the  said  agreement  of  compromise,  if  it 
were  complete  and  final  and  carried  into  effect, 
would  change  the  nature  and  condition  of  the 
estate  of  L.,  (the  insane  peraon),  L.  H.  P.,  as  com- 
mittee, had  no  authority  to  make  the  same,  so  as 
to  bind  the  personal  representative  and  legal  heirs 
of  L.  without  the  approbation  or  direction  of  the 
court  by  which  he  was  appointed  committee,  or 
of  some  other  court  having  jurisdiction  of  the 
subject. 

Hinchman,  Admr.  v.  Ballard,  Admr.,       152 
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2.  That  a^  the  said  agreement  of  compromise 
was  made  by  the  committee  without  the  approval 
or  direction  of  the  court  by  which  he  was  ap- 
p«)inied,  or  of  any  court  having  jurisdiction  of  the 
subject,  a  court  of  equity  will  not  decree  a 
specific  execution  thereof,  as  against  the  personal 
represeiitativcjiand  legal  heirs  of  L.,  unless  it  ap- 
pears to  the  satisfaction  of  the  court  that  the  agree- 
ment was  beneficial  and  advantageous  to  L.,  or 
bis  estate. 

Idem,        152 

8.  Although  a  committee  of  an  insane  person 
may  sue  to  set  aside  a  deed  or  contract  of  the  in 
sane  person,  touching  his  estate,  made  prior  to 
the  time  he  was  appointed  committee,  upon  the 
ground  that  such  insane  person  was  insane  at  the 
time  of  making  such  deed  or  contract  of  sale: 
Still  if  the  committee  docs  not  bring  such  snit 
and,  while  the  suit  is  pecdlng,  he  malces  an 
agreement  of  compromise  with  the  defendant, 
which,  if  carried  into  effect,  will  change  the  na- 
ture and  condition  of  the  estates  of  the  insane  per- 
son, without  the  direction  or  approval  of  the 
court  having  jurisdiction  of  the  subject,  a  court  of 
equity  will  not,  in  another  suit,  decree  specific 
performance  of  such  agreoment  of  compromise 
against  the  personal  repn;sentativc8  and  legal 
heirs  of  the  insane  person,  unless  it  appears  that 
the  insane  perwn  was  insane  at  the  time  of  the 
making  of  the  deed  or  contract,  and  that  the 
agreement  of  cobipromise  was  beneficial  and  not 
injurious  to  the  insane  person  or  his  estate. 

Idem,        152 

4.  Generally,  the  conduct  and  acts  of  a  commit- 
tee of  an  insane  person,  in  relation  to  the  estate  of 
such  insane  person,  are  subject  to  the  direction 
approval  or  disapproval  of  the  court  having  juris- 
diction of  the  subject. 

Idem,        152 

5.  That  the  fact  that  the  committee  of  an  insane 
person  is  authorized  by  law  to  sue  and  be  sued, 
touching  the  estate  of  such  insane  person,  does 
not,  in  and  of  itself,  authorize  the  committee  to 
compromise  a  suit  brought  by  him,  so  as  to  change 
the  nature  and  condition  of  the  estate  of  the  in^ 
sane  person. 

Idem,       152 

6.  It  appearing  in  this  case  that  L.  at  the  time 
he  made  the  contract  of  sale  of  the  land  was  suffi 
ciently  sane  to  make  the  contract,  and  that  the 
contract  was  beneficial  to  his  interest,  and  it 
not  appearing  that  the  contract  of  sale  is  invalid, 
for  any  cause,  or  that  the  agreement  of  compro- 
miM  was  beneficial  to  the  interest  of  L.,  (the  in- 
sane person)  for  these  reasons  alone,  a  court  of 
equity  ought  to  refuse  to  deerie  specific  execution 
of  the  agreement  of  compromise,  (if  It  were  com- 
plete and  final  on  its  face)  against  the  personal 
repreeentaiivo  and  legal  heirs  of  L. 

Idem,       152 


7.  The  said  agreement  of  compromise,  If  it  were 
not  othem'ise  objectionable,  is  not  such  a  final, 
complete  contract,  as  a  court  of  equity  will  enforce 
by  decree  of  specific  performance. 

Idem,        152 

ESTATES  TO  COMMENCE  IX  FUTURO. 

1.  See  Deeds  Nos.  13, 15  and  16,  and 

HnrU  V.  M.  V.  B.  Hurst,       289 

2.  See  Deeds  Nos.  19,  20  and  21,  ani 

Murst  T.  G.  L.  Hurst,       339 

EXECUTOIIS  AND  ADMINISTRATORS.. 

1.  See  Confederate  Money  No.  1,  and 

Jameson  v.  Myies'  Etor,       311 

2.  See  Priority  of  Creditors  No.  1,  and 

Idem,       311 

3.  See  Administrators,  Appointment  of  in  Place 
of  those  Appointed  under  Confederate  Authority, 
their  Powers,  Ac,  No.  1,  and 

Clay  V.  Bobinson,  Admr.,        34S 

EXPERTS. 

See  Evidence  No.  11,  and 

Ciay  V.  Robiiuon,  Admr.,       ^18 

EVIDENCE. 

1.  In  an  action  for  false  impriaonment,  evidence 
as  to  the  kind,  quality  and  quantity  of  food,  is 
not  admissible,  unless  the  fact  is  specifically  al- 
leged in  the  declaration. 

Carskadon  t.  WiUiams,        1 

2.  Declarations  of  one  or  more  conspirators,  can- 
not be  proven  to  affect  his  or  their,  fellow,  until 
the  fact  of  conspiracy  between  the  parties  has  been 
first  shown. 

Idem,       1 

3.  When  the  declarations  of  co-conspirators 
have  been  proven,  by  a  witness  not  connected  with 
the  conspiracy,  he  may  be  cross-examined  by  de- 
fendant as  to  defendant's  statements  during  the 
transaction,  as  part  of  rts  gesta. 

Idem,       1 

4.  A  copy  of  an  order  of  the  county  coort  of  Al- 
l^hany  county.  Commonwealth  of  Virginia,  at- 
tested by  the  clerk  of  such  court,  may  be  received 
and  read  as  evidence  in  lieu  of  the  original,  by 
the  courts  of  this  State,  under  the  provisioDs  of  the 
act  of  the  L^slature  of  1866,  upon  thai  subject, 
w^ich  is  incorporated  into  the  Code  of  this  State, 
of  1863,  in  sections  five,  six  and  seven  of  chapter 
one  hundred  and  thirty. 

Hinchman,  Admr.  t.  Ba/idrd,  Admr.,        132 

5.  A  copy  of  such  order,  so  attested,  Is  proper 
evidence  of  the  appointment,  by  the  coanty  coart 
of  said  Alleghany  tounty,  of  a  committee  of  an 
insane  person. 

Idem,       in 
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6.  See  Deeds  No.  11,  and 

OcheUree  v.  MeClung,       232 

7.  See  Deeds  Nob.  15  and  16,  and 

Hunt  r.  M.  V.  B.  Hurst,       289 

8.  When  an  assignor  and  assignee  of  a  chose  in 
action  are  both  parties  to  a  suit  brought  to  recover 
the  money  due  upon  such  chose  in  action,  and  the 
debtor  is  not  living,  the  assignor  is  incompe- 
tent to  testify  as  a  witness  is  such  suit  in  favor  of 
his  assignee. 

WhUe  V.  Heavner,  Sheriff,  <frc.        324 


were  not  of  ancient,  but  of  comparatively  recent 
date,  and  witnesses  were  examined  who  were  ac- 
quainted with  plaintiff's  hand  writing. 

Clay  v.  Eobinson,  Admr.,        348 
12.  The  plaintiff  having  examined  witnesses  to 

impeach  the  character  of Miller,  for  truth 

and  veracity,  the  defendant,  to  sustain  the  charac- 
ter of  his  witness,  Miller,  Introduced  before  the 
jury  a  witness,  and  asked  him  if  he  knew  the 
character  of  said  Miller,  for  truth  and  veracity, 
among  his  neighbors,  and  he  replied,  *'I  cannot 


9.  And  in  such  case  a  release  made  by  the  as-  say  I  do."    Witness  then  said  he  resided  four  or 


signee  to  the  assignor,  from  all  and  every  liability 
to  recourse  or  otherwise,  as  assignor  of  the  chose 
in  action,  does  not  make  the  assignor  a  competent 
witness  to  testify  in  favor  of  his  assignee. 

Idem,       824 

10.  9ee  Deeds  Nos.  20  and  21,  and 
^  Uurst  V.  Q.  L,  Hurst,       339 

11.  C,  brought  an  action  of  debt  against  R.,  ad- 
ministrator of  A.,  to  recover  the  amount  of  a  bond 
made  by  A.,  and  another,' to  C,  in  the  lifetime  of 
A.  One  of  the  pleas  in  the  cause  was  payment, 
on  which  issue  was  joined.  At  the  trial,  C,  to 
maintain  the  issue  on  his  part,  gave  in  evidence  to 
the  jury  the  said  bond  dated  9th  of  August,  1859. 
R.,  then,  to  maintain  the  issue  on  his  part,  read  in 
evidence  a  paper  purporting  to  be  a  receipt  from 
C,  plaintiff,  to  A.,  deceased,  in  full  of  all  demands, 
dated  October  15tb,  1860 ;  C,  denying  the  genu- 
ineness of  said  recei))t,  and  of  the  signature  there- 
to, was  then  permitted,  by  the  court,  without  ob- 
jection, to  prove  to  the  jury,  by  evidence,  thatthe 
l,ody  of  said  bond  was  in  the  hand  writing  of  C. — 

UlvLD  : 

That,  after  the  court  had  so  allowed  the  proof, 
that  the  body  of  said  bond  was  in  the  hand  writ- 
ing of  the  plain tift  tx)  go  to  the  jury,  without  ob- 
jection as  aforesaid,  it  was  error  in  the  court  to 
permit  a  witness,  who  was  an  expert,  and  who 
was  not  acquainted  with  the  hand  writing  of  G., 
to  give  as  evidence  his  opinion,  (founded  solely 
upon  the  comparison  of  the  hand  writing  of  the 
body  of  said  bond,  and  the  signature  to  said  re> 
ceipt,)  that  the  body  of  the  bond  and  the  sig- 
nature to  the  receipt  was  not  written  by  the 
same  person,  as  the  fact  that  the  body  of  the  bond 
was  in  the  hand  writing  of  C,  plaintiff,  does  not 
appear  to  have  been  admitted  by  the  defendant,  or 
that  the  defendant  was  in  any  way  estopjied  from 
denying  the  fact ;  and  it  not  appearing  that  the 
said  bond,  or  receipt  belonged  to  the  witness,  who 
was  himself  previously  acquainted  with  the  par- 
ly's hand  writing,  and  exhibited  them,  or  either 
of  them,  in  confirmation  or  explanation,  of  his 
testimony.  (Perhaps  other  cases  may  arise  where 
such  evidence  would  be  admissible,  and  coses  also 
which  should  be  held  to  be  exceptions  to  the  rule 
which  is  not  now  determined.)    Here  the  writings 


five  miles  from  said  Miller,  and  had  known  him 
for  four  or  five  years,  and  that  he  had  never  heard 
a  word  against  him  as  a  man  of  truth  and  veraci- 
ty. And,  thereupon,  the  defendant  asked  the  wit- 
ness "whether  he  would,  or  would  not,  believe 
said  Miller  upon  oath."— Held  : 

That  the  court  properly  refused  to  permit  the 
witnets  to  answer  the  question. 

Idem,       348 

18.  See  Proceedings  to  Enforce  the  Lien  of  a 
Judgment  and  the  Proof  of  such  Judgment  Nos. 
1,2,3,4,  5  and  6,  and 

IHcklmm  v.  Railroad  Co.,       890 

14.  See  Deeds  Nos.  29,  80  and  31,  and 
Warren  and  Wife  v.  Syme,       474 

15.  Telegraphic  dispatches  are  not  privileged 
communications,  but  may  be  called  for  and  given 
in  evidence,  whenever,  in  the  opinion  of  court, 
they  are  regarded  as  proper  or  competent  testi- 
mony. 

National  Bank  v.  National  Bank,  .      544 

16.  A  dispatch  or  copy  of  a  dispatch,  purport- 
ing to  have  been  written  and  sent  by  A  B,  as 
cashier,  to  C.  D,  cannot  be  read  in  evidence  with- 
out first  proving  that  it  is  a  genuine  paper,  that 
is,  that  it  was  written  and  sent  by  the  party 
whose  name  it  bears. 

Idem,       544 

17.  See  Defective  (Certificates  of  Acknowledg- 
ments of  Deeds  and  the  (during  of  the  Same  No.  2, 
and 

Lfiftieich  V.  Neal       569 

18.  See  Accounts  of  Sales,  and 
Ruffner,  Dtmnally  <fe  Co.  v.  HeviU,  Ker- 

cheval  de  Co.,  685 

19.  On  the  trial  of  an  issue  under  the  plea  of  mm 
assumpsit,  C,  the  plaintlfi  introduces  evidence 
tending  to  prove  that  a  contract  was  madeby  the 
defendant  L.  to  pay  him  f  1 ,000  per  annum  for  wages 
and  that  said  contract  was  agreed  to  be  kept  secret 
that  others  in  the  employment  of  the  defendant 
might  not  be  incited  to  demand  an  advance  in 
their  wages;  that  plaintiff  continued  under  said 
contract  for  about  three  years,  and  bad  received 
12,840 ;  that  defendant  introduced  evidence  tend- 
ing to  prove  that  no  such  contract  was  made,  but 
plaintiff  was  to  receive  115  per  week  during  said 
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three  years,  and  that  that  ainouot  per  week  was 
paid  him  during  that  tims ;  and  that  a  few  days 
before  said  three  years  expired,  plaiutiff  made  a 
claim  of  $1,000  per  year  as  being  their  contract, 
but  which  was  denied  by  the  defendantand  noth- 
ing further  was  said  at  that  time;  that  it  was  further 
proved  that  no  other  claim  was  made  by  plaintiff 
until  about  six  months  afterwards,  when  suit 
was  brought,  and,  thereupon,  the  defendant  of- 
fered to  give  evidence  to  the  Jury  as  follows,  to- 
wit:  "that  the  plaintiff  was,  during  said  three 
years,  and  ever  since  has  been,  in  very  poor  and 
very  needy  circumstances,  pecuniarily."— Held: 

That  the  evidence  is  inadmissible. 

Campbell  v.  Li/nn  A  Co.,        665 

20.  See  Bill  of  Discovery,  and 

Jones  v.  Cunningham^       707 

FARMERS'  BANK  OF  VIRGINIA. 

1.  The  court  may  judicially  recognize  or  inform 
itself  as  to  the  charter  of  the  Farmers'  Banic  of 
Virginia,  or  other  like  bank,  and  as  to  its  organ- 
ization and  acceptance  of  a  provision  for  the  ex- 
tension of  its  existence. 

Farmers*  Bank  v.  IFiY/i*,        81 

2.  The  Bank  had  the  right  to  assign  its  assets 
for  the  benefit  of  its  creditors,  independently  of 
the  act  of  the  General  Assembly  of  Virginia, 
passed  in  1866,  on  that  subject 

Idem,       31 

3.  The  deed  made  in  1867,  by  the  Bonk,  when 
hopelessly  insolvent,  for  the  transfer  of  its  assets 
to  trustees  for  the  payment  of  specific  liens,  and 
then,  as  far  as  adequate,  for  the  payment  of  all  its 
other  debts,  was  valid  and  efitetual,  for  that 
purpose. 

Idem,       31 

4.  For  a  historical  statement  of  the  various  acts 
■of  the  General  Assembly  of  Virginia,  relating  to 
the  Farmers'  Bank'  of  Virginia,  see  opinion  of 
Hoffman,  Judge,  in 

Farmers'  Bank  v.  Wi/Zis,        81 

PTNALLY  DECIDED. 

See  lies  Adjudicala,  and 

Camden  y.  Weminger,       528 

FOREIGN  ATTACHMENTS  IN  EQUITY. 

1.  In  a  proceeding  in  equity,  in  the  nature  of  a 
foreign  attachment,  against  a  non-resident  of  the 
State,  to  subject  his  property,  in  the  State,  to  the 
payment  of  a  debt,  under  the  eleventh  section  of 
chapter  one  hundred  and  fifty-one  of  the  Code  of 
Virginia  of  1860,  it  is  not  material  that  the  order 
of  attachment,  endorsed  on  the  summons,  by  the 
clerk,  should  specify  the  property  of  the  debtor 
mentioned  in  the  aflldavit  in  which  the  order  of 
attachment  was  issued. 

King  v.  Board,       701 


2.  Although,  in  such  case,  the  order  of  the  at- 
tachment does  not  recite  that  an  affidavit  has 
l)een  filed  or  refer  to  any  affidavit  on  its  face,  still, 
if  it  sufficiently  appears  by  the  record  that  a  suffi- 
cient affidavit  was  filed  by  the  plainUff,  with  the 
clerk,  when  the  order  of  attachment  was  issued, 
the  order  of  attachment  being  otherwise  sufficient, 
is  good. 

Idem,       701 

FORFEITURES  IN  CONTRACTS. 

Sec  Contracts  Nos.  1  and  2,  and 

Strauss  v.  Railroad  Co.,       368 

FRAUD    AND    FRAUDULENT    MISREPRE- 
SENTATIONS. 

1.  When  a  party,  intentionally  or  by  design, 
misrepresents  a  material  fact,  or  produces  a  false 
impression,  in  order  to  mislead  another,  or  to  en- 
trap or  cheat  him,  or  to  obtain  an  undue  advan- 
tage of  him,  in  such  case,  there  is  a  positive  fraud. 
And  the  misrepresentation  may  be  as  well  by 
deeds  or  acts,  as  by  words ;  by  artifices  to  mislead 
as  well  as  by  positive  assertions. 

Dickinson  v.  Railroad  Co       390 

2.  If  a  party,  for  a  fraudulent  purpose,  states  a 
fact  which  is  untrue,  and  without  knowing  it  to 
be  true,  and  be  does  not,  at  the  time,  believe  it  to 
be  true,  this  is  both  a  legal  and  a  moral  fraud. 
And  where  the  repre^utation,  expressly  or  im- 
pliedly, forms  a  part  of  the  contract  between  par- 
tie.*,  it  is  not  etf ential,  in  order  to  invalidate  the 
con  tract,  that  there  should  have  been  a  moral 
fraud. 

Idem,       390 

;.  If,  upon  a  sale,  the  vendor  makes  material 
representations  of  matters  of  iict,  as  of  his  own 
knowledge,  and  they  are  in  fact  untrue,  and  tbo 
vendee  is  deceived  thereby,  the  sale  will  be  voida- 
ble, although  the  vendor  did  not  know  whether 
they  were  true  or  not 

Idem,       899 

GARNISHMENT. 

See  Contracts  Noe.  1  and  2,  and 

Strauss  v.  Railroad  Co.,       368 

HANDWRITING. 


See  Evidence  No.  11,  and 

Clay  T  Robinson,  Adnir.,       318 

IMPEACHING  WITNESSES. 

See  Evidence  No.  12,  and 

Clajf  T.  Robinson,  A<knr,       848 

INJUNCTIONS. 

1.  An  injunction  is  not  granted  to  restrain  a 
mere  trespass  to  real  property,  when  the  bill  does 
not,  on  its  face,  clearly  aver  a  good  tiUe  in  the 
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plaintiff;  nor,  even  then,  as  a  general  rule,  (though 
perhaps  not  universal)  where  the  Injury  complain- 
ed of  is  not  destructive  of  the  tubslance  of  the  in- 
heritance of  that  which  gives  it  its  chief  value,  or 
is  not  irreparable,  but  is  suf^eptible  of  complete 
pecuniary  compensation  and  for  which  the  party 
may  obtain  adequate  sitisfaction,  in  the  ordinary 
course  of  law. 

McMillan  v.  Ferrei/,        223 

2,  A.  files  his  bill  praying  for  an  injunction  to 
restrain  the  sale,  by  a  trustee,  of  a  tract  of  land 
conveyed  to  secure  the  purchase  money,  ailing 
"that  since  the  purchase  was  made,  the  plaintiff 
had  caused  a  survey  of  the  land  to  he  made,  and 
instead  of  there  being  fifteen  hundred  acres  as 
represented,  there  were  only  nine  hundred  acres," 
au'i  this  being  the  only  allegation  In  the  bill,  on 
the  ground  on  which  relief  is  asked. — Hkld  : 

That  the  bill  does  not  present  sufficient  equity, 
on  its  face,  to  justify  the  iuterfercncc  of  a  court  of 
eiuity. 

Reed  v.  Patterson^        263 

:i.  L.  A.  M.  file  a  bill  in  chancery,  praying  for 
an  injunction  and  general  relief  against  a  judg- 
ment for  the  payment  of  money,  on  the  ground  <if 
newly,  or  after  discovered  testimony,  that  the 
debt  was  paid  off  and  discharge*!. — Hrld  : 

That  the  plaintiffs  must  show  that  they  have 
used  due  diligence,  or  been  guilty  of  no  laches. 

Lttdington  v,  Handiey^       2C9 

4.  That,  if  the  evidence  is  manifestly  insuffi- 
cient to  sustain  the  defence  set  up,  that  thein-l 
junction  was  properly  dissolved  and  the  bill  dis- 
missed. 

Idem,       269' 

."5.  In  a  bill,  filed  to  restrain  the  collection  of 
taxe^»  fo'  school  purposes,  in  a  certain  township 
the  plaintiff  must  aver  that  he  sues,  not  only  on 
his  own  behalf,  but,  also,  on  behalf  of  all  others, 
similarly  situated.  Such  averment  is  essential  to 
a  complete  determination  of  all  the  rights  affected 
by  the  suit  i 

McCiung  v.  Live$ay,       329 

6.  The  general  allegation  of  irreparable  injury 
\a  not  sufficient,  without  some  equitable  circum- 
stances be  shown,— as  insolvency.  Impediment  to 
judgment  at  law,  or  to  adequate  legal  relief,  or  a 
threatened  destniction  of  the  property,  or  the 
nice. 

Idem,       829 

7.  The  want  of  such  allegation  is  sufficient 
ground  for  dismissing  the  bill. 

Idem,       829 

8.  Sec  Practice  in  Chancery  No.  21,  and 

Warren  and  Wife  v.  Syme,       474 

9.  SeeConstitutioDal  Law  No«.  10  and  12,  and 

List  V.  Wheeling,       601 

10.  A  court  of  equity  has  Jurisdiction  to  enjoin 
a  sheriff  from  making  fuUe  of  personal  property 
for  the  payment  of  taxes,  on  which  be  has  levied, 


where  the  bill  alleges  that  said  lazes  have  been 
fully  paid  and  discharged. 

Letcit  y.  Spencer,       689 
11.  Upon  proof  that  the  taxes  have  been  paid 
off  and  discharged,  the  injunction  will  be  per- 
petuated. 

Idem,       689 

INJUNCTIONS  TO  JUDGMENTS  AT  LAW. 

See  Injunctions  No.  2  and  4,  and 

Lftdington  v.  Handley,        269 

INSTUUCTIONS  TO  JURY. 


1.  See  Appellate  Court  No.  8,  and 
OcheUree  v.  McCiung,  232 

2.  See  Appellate  Court  No.  11,  and 
Clay  V.  Robinson,  Admr.        348 

3.  Instructions  to  the  jury  should  be  pertinent 
to  the  issue,  and  not  addressed  to  a  diflerent  in- 
quiry than  tliat  contained  therein ;  and  Hhould 
not  bo  couched  in  ambiguous  language,  or  be  of 
doubtful  meaning,  and  if  otherwise,  they  sliould 
be  refused. 

Henry  v.  Davis,        715 

INTENT  IN  DEEDS. 

See  Deeds  No.  9,  and 

OcheUree  v.  McCiung,       232 

INTRINSIC  CERTAINTY  IN  DEEDS  I.MPOS- 
SIBLE. 

See  Deeds  No.  24.  and 

Warren  and  Wife  v.  Syme,       474 

IN  WHAT  CASES  SETTLED  ACCOUNTS  WILL 
I  BE  OPENED  IN  EQUITY. 

See  Settled  Accounts  No.  2,  and 

Ruffner,  Donnally  «t*  Co.  v.  HetciU,  Ker- 
checaitk  Co.,  585 

ISSUE  OUT  OF  CHANCERY. 

For  principles  that  have  been  heretofore  de- 
cided by  the  court  of  appeals  of  ViiiKinia  regard- 
ing issues  out  of  chancery  and  a  discussion  of 
same,  see  opinion  of  Puull,  Judge,  in 

Jfenry  v.  Davis,        715 

JUDGMENTS,  PROOF  OF,  IN  SUITS  IN 
EQUITY  TO  ENFORCE  JUDGMENT  LIEN 
-WHAT,  WHERE  EXISTENCE  OF  SAME 
DENIED. 

1.  See  Prnecedings  to  Enforce  the  Lien  of  a 
Judgment^  and  the  Proof  of  such  Judgment  Ncs. 
1,  2,  3,  4,  6,  6,  7  and  8,  and 

Dickinson  v.  Raiiroad  Co.,       890 

JUDGMENTS  OF  WHAT  COURTS  A  LIEN  ON 
REAL  ESTATE  UNDER  SEtJTION  5  OP 
CHAPTER  130  OF  THE  CODE  OF  WEST 
VIRGINIA. 

Se3  Statutes  No.  15,  and 

DickiMOH  r.  Railroad  Co.,       890 
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JUDICIAL   RECOGNIZATION  OR    INFORM- 
ATION. 


Sec  Farmers'  Bank  of  Virginia  No.  1,  and 
Farmer*'  Bank  v.  WiUU^ 


81 


LEGAL  AND  MORAL  FRAUD-WHAT. 
.See  Fraud  and  I-Yaudulent  Miareprcsenlaaons 
No.  2,  and 


Dickinson  v.  Railroad  Co.f 
LEGISLATURE-POWER  OF. 


395 


Has  Legislature  power  to  restrain  or  restrict 
original  jurisdiction  of  Court  of  Appeals  of  this 
State  ?    Qufry  by  Haymond,  President. 

Forqueran  r  Donnally^       101 

LIENS   ON    REAL   ESTATE-WHAT  JUDG- 
MENTS A. 

See  Statutes  No.  15,  and 

Dickinson  r.  Railroad  (hmpnni/,       890 

LIMITATIONS  IN  EQUITY. 

See  Statute  of  Limitations  No.  1,  and 

PUzer,  Admr.  v.  Bums^       6:\ 

MARRIED  WOMEN. 

1.  A  deed  made,  ncknowledged  and  recorded 
during  the  War,  fortliat  reason,  is  not  null  and 
void.  If  the  tousideration  of  the  same  was  Con- 
federate money  and  if  it  was  within  the  scope  of 
legitimate  contract,  and  not  in  aid  of  the  rebellion, 
and  regularly  acknowledged  before  and  receded 
by  a  proper  officer  of  the  State  Government,  then 
under  the  power  of  the  Confederate  States  Gov- 
ernment, the  deed  is  good. 

Uenderaon  &  Co.  v.  Alderson,       2i: 

2.  A  married  woman  having  united  with  her- 
husband,  as  grantor,  in  such  a  deed,  is  not  enti- 
tled to  dower  in  the  land  so  conveyed. 

Idem,        21 

3.  See  Deed  No.  8,  and 

OcheUree  v.  McClung,       232 

4.  See  Defective  Certificates  of  Acknowledg- 
ments of  Deeds  and  the  Curing  of  the  Same  Nos. 
1  and  2,  and 

Lejlicich  v.  Aen/,        569 

MEASURE  OF  RECOVERY. 

1.  P.  &  Son,  attorneys,  contract,  in  writing, 
with  L.  as  follows:  It  is  agreed  that  P.  A  Son  are 
to  receive  one  hundred  dollars  certain,  and  if  the 
suit  (referred  to  and  mentioned  in  the  agreement) 
is  decided  in  favor  of  L.  then  P.  &  Son  are  to  re- 
ceive two  hundred  dollars,  making  three  hundred 
in  all." 

P.  A  Son  bring  an  action  of  assumpsit,  setting 
forth  the  agreement  and  alleging  that  L.  dismissed 
•aid  suit  without  their  consent  and  thereby  hin- 
dered P.  &  Son  from  prosecuting  said  suit  to  a 


final  decision,  although  plaintifls  were  willing 
and  ready  so  to  do.  The  declaratioa  also  contains 
the  common  counts  for  work  and  labor,  and  upon 
an  account  stated. — Held  : 

That  P.  A  Son  are  not  necessarily  entitled,  upon 
issue  joined  on  a  plea  of  non-assurapalt,  in  addi- 
tion to  the  $100  certain,  named  in  the  contract,  to 
recover  the  whole  amount  of  the  contingent  fee 
therein  specified ;  but  for  breach  of  said  contract, 
by  defendant,  may  recover  such  damages,  by  way 
of  compensation  for  their  time,  labor  and  atten- 
tion, as  these  are  reasonably  worth  ;  as  well,  al«>, 
for  any  loss  or  injury,they  may  have  sustained  ; 
provided,  the  whole  recovery  shall  not  exceed  the 
entire  amount  stipulated  in  the  contract. 

P(d*ley  &  Son  v.  Anderson,        202 

NATIONAL  BANKS. 

1.  The  act  of  Congress,  passed  on  the  3d  day  of 
March,  1809,  making  it  unlawful  for  a  national 
bank  to  certify  checks,  unless  the  drawer  has,  at 
the  time,  an  amount  of  funds  on  deposit  in  said 
bank  equal  to  the  amount  specified  in  the  ehek, 
does  not  invalidate  an  oral  acceptance  of  a  check, 
or  an  oral  promise  to  pay  a  check,  there  being  zt 
the  time  sufficient  funds  of  the  drawer  in  posw  »- 
sion  to  meet  it . 

National  Bank  v.  Xaiional  Bank^       544 

2.  The  said  act  of  Congress  does  not  invalidate  a 
conditional  acceptance  of  a  check  by  a  nati  lual 
bank  having  no  funds  of  the  drawer  in  its  hands 
at  the  time,  but  that  it  will  pay  the  same  when- 
ever a  draft,  left  with  it  for  collection  by  the 
drawer,  and  sufficient  in  amount  for  tlie  purpose, 
shall  have  been  paid. 

Idem,       M4 

NEWLY  DISCOVERED  TESTIMONY. 

1.  When  new  trial  will  be  granted  on  the 
ground  of  newly  discovered  testimony. 

See  New  Trials  No.  2.  and 

Roderick  v.  Railroad  Company,       54 

2.  See  Injunctions  Nos  3  and  4,  and 

Ludington  v.  Iland/ey,        2  39 

NEW  TRIALS. 

1.  A  new  trial  will  not  be  granted  after  venlict 
because  the  amount  of  damages  as^e^sod  by  the 
verdict^  exceeds  the  amount  claimed  in  the  writ, 
but  not  the  amount  laid  in  the  declaration. 

Roderick  v.  Railroad  Co.,       54 

2.  A  new  trial  will  be  granted  on  the  affidavit  of 
a  party,  or  of  some  other  person,  on  the  ground  of 
newly  discovered  testimony,  where  the  affiant 
shows  that  he  has  conversed  with  the  witncsRcs, 
and  details  the  testimony  which  they  will  give, 
and  the  court  sees  that  It  is  not  cumulative,  and 
if  there  be  a  jury,  would  produce  a  different  ver- 
dict; and   where  such  testimony  was  unknown 
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to  the  plaintiff  and  he  hsid  used  due  and  proper 
diligence  to  procure  it 

Idem,         64 

3.  A  uew  trial  will  not  be  granted  where  a 
case  has  been  fairly  submitted  to  the  jury  and 
a  verdict  fairly  rendered,  unless  manifest  wrong 
and  injustice  have  been  doue,  or  unless  the  ver- 
dict is  plainly  not  warranted  by  the  facts  proved. 

Campbell  v.  Lynn  A  Cc^        665 

4.  See  Practice  in  Appellate  Court  Ko.  10, 
and 

Hfiiry  V.  Varis,        715 

NOTICE  P.Y  AUniTRATORS  OF  THE  TIME 
AND  PLACE  OF  THEIR  PUOCEEDING— 
WHEN  NECESSARY. 

^e  '  Arbitration  and  Award  No.  2,  and 

Dickinson  v.  Railroad  Co.,        390 

NOTICE    TO    SUBSEQUENT    PURCHASERS 
AS  TO  A  DEED  EXECUTED  IN  1805. 

.See  Deeds  No.  28,  and 

Warren  and  Wife  v.  Sj/nie,        474 

OATHS— WHO  MAY  ADMINISTER  SAME,  &c. 

1  The  clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia,  is  au- 
thorized to  administer  an  oath,  under  the 
27th  section  of  chapter  176  of  the  Code  of  Vir- 
ginia, ed.  1860.  in  any  case  therein  provided— the 
clerk  of  said  court  being  embraced  witliin  the 
words,  "or  the  clerk  of  any  court." 

Parker  v.  C/ark,       467 

2.  See  Affidavits  No.  3,  and 

Jdem,        467 

3.  See  Constitutional  Law,  Nos  2,  3  and  4 
and 

Boss  V.  JeiikiM,        28  J 

4.  .See  Attachments— Affidavit  for  and  Suffi- 
ciency of  Same  No.  1,  and 

Rittenhouse  v.  Tfannan,        380 
.'».  >ee  Coanitutional  Law  Nos.   14,  15,  17  and 
18,  and 

Lynch  V.  Hoffman,       653,  578 

OBLIGATION  OF  CONTRACTS. 

See  C)nstitutional  Law  Nos.  7,  8,  9,  11,  12  and 
18,  and 

Lut  V.  Wheeiing,       501 

OFFICIAL  RECORDS  OF  COURTS  IN  VIR- 
GINIA—WHAT SUFFICIENT  ATTESTA- 
'nON  OF  COPIES  FROM. 

See  Evidence  Nob.  4  and  5,  and 

Jlinchman,  Admr.,  v.  Ballard,  Admr.,       152 
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OPENING    AND   CONCLUSION    OF    AR<iU- 
MENT  TO  JURY. 

See  Evidence  No.  14,  and 

Clay  V.  Robinwn,  Admr.,       348 

PAROL  EVIDENCE. 

1.  See  Deeds  Ncs.  15  and  16,  and 

Hurst  V.  ^f.  V.  B.  Hurst,        289 

2.  See  Deeds  Nos.  20  and  21,  and 

Hurst  V.  G.  L.  Hurst,        329 

3.  See  Parol  Evidence— What  not  Competent  to 
prove  in  Deeds  by,  (lenerally,  though  not  except- 
ed to  when  olfdred  or  afterwards,  and 

Wan-en  and  Wife  v.  JHytne,        474 

4.  See  Defwtivo  Certificates  of  Acknowlt^g- 
mcntsof  Deeds  and  the  Curing  of  the  Same,  No. 
2,  and 

I^ftwich  V.  Xeal,        569 

PAROL  EVIDEN(E— WHAT  NOT  COMPF>- 
TENT  TO  PROVE  IN  DEEDS  BY,  GENER- 
ALLY, THOUGH  NOT  EXCEITED  TO 
WHEN  OFFERED  OR  AFTERWARDS. 

See  DecdH  No.  31,  and 

Warren  and  Wife  v.  Syme,       474 

PARTIES  TO  SUIT— NECESSARY. 

1.  See  Practice  in  Chancery  No.  7,  and 

Jameson  v.  Myles*  Bxor.,        311 

2.  It  appearing  iq  the  prcgress  of  a  cau^e,  that  a 
person  having  such  an  interest  in  the  subject  mat- 
ter of  the  suit  as  to  make  him  a  necessary  party  to 
the  cause  is  not  before  the  court,  it  is  error  to  de- 
cree in  his  favor,  without  his  being  first  made  a 
party  and  ascertaining  his  rights. 

Bi'otcn  V.  Knapp,        67ft 

PARTNERS  AND  PARTNERSHIP. 

1.  Generally,  a  dissolution  of  partnership  leaves 
every  paitoer  in  p;;8session  of  the  full  power  (un- 
less upon  the  dissolution  it  has  l>een  exclusively 
confided  und  delegated  to  pome  other  partner  or 
person)  to  pay  and  collect  debts  due  to  the  part- 
nership ;  to  apply  the  partnership  funds  and  ef- 
fects to  the  discharge  of  the  partneiship  debts ;  to 
adjust  and  settle  the  unliquidated  debts  of  the- 
partnership  ;  to  receive  any  property  belonging'  to 
the  partnership;  and  to  make  due  acquittanft-y,. 
discharges,  receipts  and  acknowledg!i:enls  of  tlj**ir 
acts  in  the  premises. 

Ruffne.r,  DonnaUy  <t  Co.  v.  Hercilt,  Kerche^ 
vol  &  Co.,  585. 

2.  Until  the  aflkirs  of  the  partnership  are  !<et- 
tied  and  outstanding  engagements  made  good,  the 
partnership  must,  in  contemplation  of  law,  have  a 
continuance,  so  far  as  reapects  the  winding  up  of 
its  affairs. 

JrfCTw,       585 


Digitized  by 


Googk 


762 


Index. 


PARTNERSHIP-CONTINUED  FOR  WHATl 
PURPOSE  AFTER  DISSOLUTION,  IN  CON-^ 
TEMPLATION  OF  LAW. 

i?ee  Partners  and  Partnership  No.  2,  and 

Rjffnrr,  I)onna//y  d:  Co.  v.  I/eit^itt,  A>*-        | 
citeral  d-  To.,  585 

PAYMENTS. 


2.  See  AfAdavitfl  No.  3,  and 
Parker  ▼.  CVSwJt,        467 

3.  S  *e  Constitutional  Law  Noi«.  16  and  19,  and 
Lynch  V.  Huffman^        553  57i 

PLEAS. 

Pleaa  filed  to  first  doclaration  and  not  with- 
drawn— how  regarded   as    to  second  declaration 


filed. 
See  Practice  at  Common  Law  No.  6,  and 
Kodenck  v.  Raiiroad  Co.. 


PLEADING— AT  LAW. 


1.  The  provisions  of  tlio  Code  of  Virginia,  that, 
*•  though  a  bank  had  a  branch,      *       *       •>     all 

its  notes  should  be  rccjived  In  payment  of  debts  Rodenck  v.  Railroad  Co.,        54 

to  the  bank,  whether  eontractod  at  the  bank,  or  a 
branch,"  applied  only  when  the  debts  mnaintd' 

due  to  the  bank.  When  a  n:';:otiable  proml8S)ryj  1.  A  derlaration  in  an  action  of  trespass,  for 
note,  discounted  by  the  Farmers'  Bank  of  Yir-jas'^ault  and  Imttery,  and  faiso  imprisonment,, 
jfinla,  had  been  wtwlgne  1  by  the  Bunk  to  trustees  which  alleges  the  cause  of  complaint  sufficiently 
f(>r  the  paymi'nt  of  anto.edcnt  debts,  nnd  the  to  make  known  to  the  def.Midant  what  he  is  to 
maker,  having  notice  of  tlie  assignment,  after- ans^wer  to,  so  that  judgment,  according  to  law  imi 
wards  acquired  notes  of  the  Bank,  lie  could  not,! the  very  ri.;ht  «»f  the  cause,  could  be  given,  is  suf- 
with  thcsA  |»ay  Ills  debts,  s)  assigUL-d,  or  set  theaijlicient,  in  sulwUuice,  an  I  a  demurrer  thereto 
ttir against  It.  should  be  overruled. 

Fanner/  Bank  v.  WtUU,        31  Carxkadon  v.  n'iUianu^        1 

2.  When,  aftor  thu  Farmers'  Bank  had  assigned  2.  In  a?t5ons against  belligerents  for  acts  done  in 
Its  assets  to  trust^'es  for  its  rreditors,  of  which  ajconformity  with  military  authority  and  und«r  a 
debtor  had  notice,  he  m-quircd  and  tendered  military  order,  the  plea  of  belligerent  rights  is 
notesof  theBinkin  paymentofhisdebt,  before  the  i 
passage  ot  the  act  in  1873,  which  provides  that 
debts  duo  to  the  banks  or  their  trustee  ni^  repre- 


sentatives, may  bo  paid  In  the  issue  of  ibe  bank^ 
or  their  branches,  the  tender  cannot  now,  by 
force  of  the  statute,  be  treated  as  a  payment. 
And  a  judgment  rendered  then,  which  was  correct, 
should  not  now  be  leversod,  to  enable  the  debtor 
to  make  the  imyuient,  or  otherwise  have  the  ben- 
fit  of  the  le^^islation.  If  he  could  pay  the  debt  in 
that  minner  without  the  judgment,  he  can  ]iay  it 
notwithstanding  the  judgment.  Whether  he 
could  do  this,  is  not  decided. 


3.  See  InjuncthtosNes.  Sand  4,  and 

Lniinffton  v.  Ifaml/rpy 


31 


admissible. 

Idem,        1 

3.  Pleas  of  b?lligerent  rights  mtist  allege,  specif- 
ically, all  matters  necessary  to  show  that  the  de- 
fendant acted  in  conformity  with  military  an- 
thority  and  under  a  military  order. 

Idem,        1 

4.  Where  a  plea,  intended  to  be  a  special  pl^  of 
belligerent  rights,  does  not  allege  that  the  det  ud- 
am  committed  the  act  complained  of,  but  doen  al- 
lege that  others  committed  the  act,  it  simply 
amounts  to  the  plea  «>f  "no/  guUty,*^  and  the  gme^ 
rai  issue  having  been  pleaded,  it  is  proper  to  ro- 


iject  the  intended  spci'ial  plea. 


PAYMENT  OF  TAXES  (JROUND  FOR  IN- 
JUNCTION—WHAT ALLE(JATIONS  NEC- 
ESSARY IN  BILL. 

Sec  Injunctions  Nos.  10  and  11,  and 

Ijewls\.  Spencer,        689 1 

PERPETUATING  INJUNCTIONS. 

1.  See  Constitutional  Law  No.  12,  and 

Lial  V.  Wheeling,        501 

2.  See  Injunctions  Nos.  10  and  11,  and 

Lewis  y.  Spencer,       689 

PETITION  FOR  A  RE-HEARING.  | 

•  1.  Sea  Constitutional  l4iw  No.  4,  and  j 

Ruu  T.  Jenkins,       2341 


Jdetn,  1 
5.  P.  A  Son,  attorneys,  contract,  in  writing,  with 
L.  as  follows:  "It  is  agreed  that  P.  k  Son  are  to 
receive  one  hundre<l  dollars  certain  and  if  the 
suit  (referred  to  and  uipntione<l  in  tht  agreement) 
is  decided  in  favor  of  L.  then  P.  &  S  m  are  to  re- 
ceive two  hundred  dollars  making  three  hundred 
in  all." 

P.  &  Son  bring  an  action  of  assumpsit,  setting 
forth  the  agreement  and  alleging  that  L.  dismiss- 
led  said  suit  without  their  consent  and  thereby 
hindered  P.  &  Son  from  prosecuting  said  suit  to  a 
final  decision,  although  plaintiffs  were  willing 
and  ready  so  to  do.  The  declaration  also  contains 
the  common  counts  for  work  and  labor,  and  upon 
an  account  stated  —  Hkld  : 

Upon  a  demurrer  to  the  declaration,  and  to  e«ch 
count  thereof,  the  aame  are  sufBeient 

PoUtey  A  Son  t.  Amdermm,       202 
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6.  Though  pcrsr.na  who  have  no  joint  or  coni-|    6.  See  Apiiellate  Tourt  No.  12,  and 
anon   claim,  but   only    sepnrate   iluiuis,  may    be  JiiUeiihou»f  v.  Haaman, 

nametl  as  plaiutifis,  jointly,  in  tme  count  as  woll  rg'     7.  Sec  Contlnuamc!*,  und 


:>o 


severally  with  otlicrs,  they   nn^Mi  not  bo  named 
jointly,  but  may  severally  complain  and  count. 

Ochef/ree  v.  McClunt/^  232 
7.  When  one  plaintiff,  in  his  own  name  alone, 
complains,  gives  the  notice  and  i  roceeds  in  Ihe 
ca»e,  but  counts  s.-rarately  in  bis  own  and  the 
name  of  another,  alleging  right  in  each,  but  not 
stating  that  the  land  dostribediu  each  count  is 
the  same,  the  count  in  his  own  name  is  good,  and 
the  other  may  be  treated  as  surphi>age. 

Idrm,        232 

PLEADIN(}-IN  CHANCERY. 

1.  See  Injunctions  Nos.  5,  C  and  7,  and 

McCittng  v.  Liresay,        329 

2.  Fee  DemuiTcr  in  Prwcedings  in  Chancery 
No.  2,  and 

RittenhoHse  v.  Jlarman,        3¥0 

3.  See  Practice  in  Chancery  Nos.  11  and  13, 
and 

Dickinson  r.  Pailivad  Co.,        8P0 

4.  See  Practice  in  Chancery  No.  18,  and 

Baker  v.  Oil  Tract  Co.,        454 

5.  See  Practice  in  Chancery  No.  20,  and 

Warren  and  W{fe  v.  Syme,        474 
«.  See  Bill  of  Discovery,  and 

Jones  V.  Cunningham,        70't 

POSSESSION 

Possession  of  land  by  grantor  conveyed  by 
deed  of  trust— how  far  same  operates  as  a  bar  in  a 
suii  in  equity  t)  enforce  such  deed  of  trust.  See 
Limitations  No.  2,  and 

Pitzer,  Admr.  v.  Bums,        63 

POSITIVE  P^RAUD— WH.\T. 


Soc  Fraud  and  Fraudulent  Misrepresentations 
No.  1,  and 

Dickinson  v.  Railroad  Co., 


320 


POWER  OF  APPOINTMENT. 

.See  Deeds,  Nos.  7,  8, 10  and  11,  and 

Ocbellree  v.  McClung, 

PRACTICE  IN  APPELLATE  COURT. 

1.  See  Appellate  Court  Nos.  4  and  5,  and 
Ilinchman,  Admr.  v.  Ballard,  Admr., 
"1.  See  Appellate  Court  No.  7,  and 

McMillan  v.  Ferrell, 
8.  Sec  Appellate  Court  No.  8,  and 

Ocheltrce  v.  McClung, 
4.  See  Appellate  Court  Nos.  9  and  10,  and 

Williams,  Admr.  v  Knights, 
5   See  Appellate  Court  No.  11,  and 

Clay  V.  Robinson,  Admr., 


Daris  d*  Moore  v.  Walker,        447 

8.  When  a  party  obtains  an  appeal  and  su^jer- 
sedeas  to  decrees  of  the  circuit  court,  rendiTcl 
upon  bill  taktM)  for  confrssid  as  to  him,  befoie  ap- 
plying to  the  court  in  which  the  decree  was  ren- 
dered, or  the  juilg<?  thereof  in  vacation,  to  re- 
vere or  amend  the  ern  rs  of  which  he  a  mplnins, 
his  a  i»eal  and  supersedeas  will  be  dismissKd  as 
improvideutly  allowed 

Dickinson,  L'xor,  v.  Levig,        o'.'A 

9.  If  an  appe  il  is  taken  from  a  decree  of  a  cir- 
cuit court  to  this  Court  and  the  eas*  is  withiu  it.s 
jurisdiction,  the  matter  In  controversy  must  be 
inquired  into  and  determined  ;  and  if  the  decree 
be  found  to  ha  tight,  in  all  other  respects,  and 
erroneous  as  to  co<ts,  this  Court  will  not  reverse 
(he  decree,  because  bf  such  err-  r,  as  to  costs,  but 
may.  In  a  projer  case,  correct  the  decree,  ts  t » 
the  error,  and  affirm  it,  as  corrected 

Jones  V.  Cunningham,        707 

10.  Ufx.n  a  motion  to  grant  a  new  trial  on  an  is- 
sue <mt  of  chancery,  ami  refund  by  the  court,  the 
bill  of  exceptions  certifies  the  evidence,  and  not 
the  facts  proved  on  the  trial. — Held: 

An  ap|iellate  court  will  not  take  cognizance  of 
the  easL"  and  revei  se  the  j  udgmen  t,  unless  by  reject  - 
ing  all  the  parol  evident  e  for  the  exceptor,  and 
giving  full  force  and  credit  to  that  of  the  adveise 
party,  the  decision  of  the  court  beiow  still  appears 
to  be  wrong. 

Henry  v.  Darts,        71') 

11.  See  Criminal  Practices  and 

l^fale  V.  Stewart.        731 

PRACTICE  AT  COMMON  LAW. 


r 


1.  The  provision  of  section  2  of  chapter  124  Of 
iheC-tHle,  as  amended  in  1871,  'Mh.it  process  shall 
be  returnable  within  ninety  days  from  Its  date," 
is  applicable  to  a  summons  in  unlawful  detainer. 

Gas  Company  v.  W/ieeling,        22 

2.  Such  a  summons,  returnable  to  a  term  of  the 
circuit  court,  not  expressly  to  the  first  day,  or  to 
any  day  thereif,  upon  the  authc rity  of  a  case  de- 
cided by  the  court  of  appeals  of  Virginia,  is  good. 

Id^m,       22 

3.  When  a  summons  In  unlawful  detainer  is  re- 
turnable to  the  first  day  of  a  term  of  the  circuit 
court,  or  to  the  court  gener.dly,  when  that  is 
equivalent  to  the  first  day  of  the  term,  it  is  not 
necessary  that  the  court  should  make  any  order  to 
docket  the  case. 

Idem,        22 

I     4.  When  the  plaintiff  files  an  amended  declarj- 
335  tion,  which  is  c<jrap1ete  in  itself,  and  docs  not  refer 
to  or  in  any  manner  adopt  the  former,  aa  part  of 
the  same,  and  to  which  amended  declaration  de 


232 


152 


223 


232 
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fAiidaot  replies  and  Issue  is  joinoil  thereon,  the 
fjrmer  shall  bo  considered  as  withdrawn  or  aban- 
doned. 

Ro'lerick  t.  Railroad  Company ^        54 
S.  A  ploa  filel  to  the  first  declaration,  but  not 
withdrawn,  will  l>e  regarde*!  as  filed  to  thesecfind 
declaration. 


there  was  a  re]»lieation,  the  answer  will  be  taken 
as  true,  so  far  as  it  is  material  and  relevant. 

Forqurran  v.  Dwtiielijft        114 

2.  See  Appellate  VAUirt  Nos.  3,  4  and  5,  and 

Jlinchinan,  Admr.  x.  Ballardf  Jdmr.^        152 

3.  It  appearing  that  L.  had  purchased  from  T. 
the  larger  part  of  the  land  sold  by  him  to  J.  and 


Jd^m,       Ml  H  (the  plaintirts  in  the  original  bill),  and  that,  at 

6.  See  Pleading -At  Law,  N.w.  6  and  7,  and        |the  time  of  the  sale  from  L.  to  J.  and  H.  and 

Ocheltree  v.  Mcilung,       232  j,f,erwards,  there  was  a  large  amount  of  purchase 

7.  See  ConstltuUonal  Law  No.  4,  and  |  money  due  from  L.  to  T.,  on  the  land  »*>  pur- 

Rou  V.  JmkiM,       284  chased  by  L.  from  T.,  and  that  T.  bad  neror  con- 

8.  See  Deeds  Nos.  14  and  16,  and  |  ^.^y^^  the  Kimc  to  L.,  and  that  T.  was  dead,  and 

llurst  T.  M.  V.  B.  Hursf,       281). ^^  ^^^  death  the  purchafe  money  was  unpaid,  and 

9.  When  the  writ  and  declaration  In  the  cause  j^  not  appearing  tliat  the  l^gal  heirs  of  T.  ever 
are  against  two  defendants  ther.-in  named,  and  lhe,p  ,^,.^^^^1  t^e  laud,  it  was  error  in  the  court  below 
record  shows  that  the  ''d^/mdaiuy'  a]nHnired  iu;  to  decree  the  sale  of  the  land,  8:>  sold  by  T.  to  L. 
court,  by  their  attorney,  and  pleaded  in  bar  to 
the  declaration,  and  that  the  *'df/en^lauts**  made  a 
motion,  at  the  same  time,  to  tlid  court  in  the  cause. 


without  the  peisoual  representative  and  legal 
heirs  of  T.  being  made  parties  ta  the  c«use  and 
regularly    brought   before  the  court   by    pr.ipw 


and  afterwards,  at  another  term  of  the  court,  the  process. 

record  recites  "this  day  cnuic  the  parties,"  Ac.,!  Id^rm         152 

and  judgment  is  rendered  in  favor  of  the  plaintiff         ,  .      .  ,    .  . 

,...,,.,     .     ,  ,, .,         ..     .  .  ^    *u«.  *i         4.  It  was  not  error  in  the  court  below  to  allow 
against  the  "defendants'*  It  must  te  taken  that  the    ,  ,  ^    ,  j.    .       ,, 


Judgment  is  ngainst  the  defendants  mentioned  in 


[the  perstmal  representative  and  heirs  of  L.  to  file 


*u       _i.      J  1     I      .•  a  crij58-bill,  in  the  original  cause  of  J.  and  H. 

the  writ  and  deilaration.  I  ,         , ,      , ,      .,  .  »  r       .u       ^  •     i 

n  #  «#  rr  ^  or-,  aforesaid,  asking  the  court  to  confirm  the  original 

Perry  me,  iX:c  ,\.  MeHuffnian,        .300 ;        ^         '._       ,,.    ,       ^   «   «       .v         i      7*^ 

</v   xtTx,         »!.  I  »u     *  •  1    J     1    .    contract  (if  L.  with  J.  and  H.  for  the  sale  of  the 

10.  Where   the  causi  is  on    the  trial   docket,!       ,        ,^        „  ..      ,     ^  . 

,    ^.  ,  ...         .       J  ,     J     .    land,  and  to  sell  the  land  to  pa  v  the  unpaid  pur- 

whether  properly  or   otherwise,  ihe   defendants!  .  ,       ^.         .  *     #'t    j  i     •_  . 

^    '    ,  .   .      \.  J    .     chase  money,  due  the  estate  of  L.  deceased ;  but 

may  appear  to  It,  in  court,  bv  attorney,  and  in'  '  ,,  ^  i      i ».  ^       /     .j 

'  ,    ,     ,.    ,      .    .L  *     .  .     ,       .     the  peisonal  representative  and  legal  heirs  of  said 

person,  and  plead  m  bar  to  the  action,  whether  the  —     '  ,  n        n   *u  .»     i    «        __^ 

,,  ,      .  .       ,  ,  ,        T.,  deceased,  as  well  as  all  other  parlie:»  in  interest, 

writ  in  the  cause  has  ]>een  properly  executed  or    ,      ,,,  ,  .«     .u      * 

*^    •^     '  should  be  made  parlies  thereto. 

Idem.        306  ^*^        '^ 

11.  See  Pleading— At  Law,  No.  4,  and  ^-  ^^  *«  irre„'ular  and  error,  for  a  court,  upon 

Carskadon  v.  Willuims        1  >nt>*J«n  of  a  person  not  a  party  to  the  suit,  and  the 

12.  See  Deeds  No.  21,  and  i  record  not  showing  he  has  an  interest  in  the  sub- 

Jfurst  v.  O.  L.  JIursi        339  J^*  matter  of  the  suit,  to  order  a  Co*mmiasioner  to 

13.  See  Evidence  No.  12,  and  ascertain  and  report  wliether  the  considiTatlon  of 

CYriv  v.  Robhtaon  Admr        348  "  ^^•^  ^«*  confederate  money  or  good  money  :  or 

14.  Where  issues  are  joined  u|»on  plea/of  pay-  whether  the  con^ideraU^.n  of  a  dt-cd  was  legal  or 
luent  and  of  non-administrator,  the  plaintiff  is,  ^  1^«*-  ^n^  it  would  have  been  Improjw  for 
entitled  to  open  and  ctmclude  the  argument  of  the,  ^'^^^  court,  ^x  mero  niotu,  to  have  made  auch  an 
cause  before  the  jury.  i order,  as  the  cimsideration  for  the  deed  had  not 

Idem         348  '^^^  brought  into  issue  by  the  pleadings. 

15.  See  Contracts  for  Purchase  of  Lands  by  I  Hf^derfon  A  Co.  v.  AldertM,  217 
Railroad   Company,  and    Payment   Therefor  in  I    6.  See  Injunctions  Nos.  3  and  4,  and 

St'Kk  of  Company— Execution  of  such  Con  tracts  |  Litdingtonr.  llaiuiley,        269 

by  Decree  of  Court  No.  1,  and  I     7,  Under  the  case  as  stated  in  Confederate  Mo- 

Dickitison  v.  Railroad  Cb.,        SSO'^^y  jf^^  j   ^^d 

16.  See  Clerk  of  Court-IIis  Duty— What  Con-!  Jamewn  v.  My/es*  £xor.,  311 
hl.iered  part  of  the  Record  in  a  Case,  and  who  De-I^  ^^s  held  to  lie  error  to  confirm  the  report  of 
cides  what  is  the  Record,  and                                    L^^  commissioner  of  the  court  allowing  J.  the  debt 

Warren  and  IVf/r  v.  Syme,       474  claimed  by  M.  in  his  bill,  and  direct  the  same  to 

PRACTICE  IN  CHANCERY.  ^  Pflf   ^l  ^^  '^^  executor,  to  J.  without  <\. 

the  obligee  m  (h?  two  I)ond8,  l^ing  ftrst  made  a 
1.  Where  a  chancery  suit  is  heard  on  bill  anfijMirty  to  thecau^. 
answer,  and  there  is  no  repli/aiion  to  the  answer,'    8.  See  Injunctions  No.  7,  and 
and  the  defendant  has  not  taken  depositions  as  if  I  McCiungr  Lively .       329 
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9.  See  Demurrer  in  Proceedings  in   Chanceryl     15.  That  it  was  error  in  the  circuit  court  to  de 
No.  2,  and         ^  cree  the  sale  of  the  land  without  W.  &  F.,  the 

JiUienhome  v.  Jlarman,        380  trustocn,  being  made  parties  to  the  cause. 


Llftn,        454 

16.  If  the  decrea  had  been  otherwise  correct,  it 

was  not  error  to  decree  the  sale  to  be  made  for 


10.  When  the  defendants  ar^  all  non-residents  of 
the  State,  and  none  have  before  appeared,  the 
re.H)r4l  states  that  the  cause  was  rtfv'rred  to  a  com- 
missioner to  take  an  account,  Ac,  by  consent  ofl^^^* 

the  parties.    This  implies  that  all  of  the  defend- 1  ^^^^       ^^ 

ants  appear  and  .submit  to  the  jurisdiction  of  the      *^*  When  a  decree  in  chancery  is  made  direct- 
court.  ,ing  the  sale  of  real  and  personal  property  by  a 

Idem,       380  '♦P^^lal  commi^ioner,  to  pay  a  debt,  for  cash,  it  is 

11.  Although  "every  matarial  allegation  of  the  K^neraU}'  proper,  that  the  decree  should  require 
bill  not  controverted  by  answer,  shall,  for  the'*^"^  with  good  pergonal  security  to  be  given  be- 
purposesof  the  suit,be  taken  art  true,  and  no  proof  M'^'**^  thecourt,  or  given  and  tiled  with  the  clerk  of 
th:roof  shall  be  required,"  as  provided  by  section  **^^  court,  before  the  snle  shall  be  made,  in  a  pen- 
36of  chapter  125  of  the  Code  of  West  Virglnla,'^'^/ ^'^^^^  *"  **^6  decree,  and  condiiioneii  accoi-d- 
still,  if  one  defendant  does  controvert  the  materiil'^°8  to  law. 

allegations  of  the  bill,  by  his  answer,   and  bis  in-!  -W*^'**       454 

t-rest  may  be  afTected  by  the  truth  of  such  alle-     ^8.  In  a  suit  or  proceeding  by  foreign  attach- 
gations,  the  failure  of  another  defendant  or  de-  "™c"t»  *"  equity,  to  collect  the  price  of  two  oil 


fendants  to  do  so,  does  not  dispense  with  the  ne- 
cessity of  proof,  as  to  such  allegations,  as  to  the 
defendant  who  does  controvert  them  by  his  an- 
swer- 

Dkkimon  v.  Railroad  Co.,        390 
12.  See  Proceedings  to  Enforce  the  Lien  a  Judg- 
ment aad  the  Proof  of  such  Judgii;ent  Nos.   1,  2, 
3,  4,  5,  6,  7,  and  8,  and 

Idem,        890 
18.  Generally,  though  perhaps  not  universally, 
a  cross-bill  is  considered  as  a  defence  to  the  orig- 
inal bill,  or  a  proceeding  necessary  to  a  complete 
determination  of  a  matter  already  in  litigation. 

Idrm.  390 
14.  S.,  conveyed  a  tract  of  land  in  Wirt  county 
to  W.,  and  F.,  trustees  for  the  R.  O.  T.  Co.  Thj 
R.  O.  T.  Co.,  is  a  foreign  corporation  and  is  in- 
debted to  B.  And  B.,  to  collect  his  debt,  sued 
out,  in  chancery,  a  foreign'attachment  against  the 
R.  O.  T.  Co.,  as  a  non-resident  of  this  State  and 
caused  the  same  to  be  levied  on  s lid  tra/t  of  land 
and  some  personal  property.  The  R.  O.  T.  C  >., 
before  the  cause  was  heard,  app^^ared  In  court  and 


tanks,  it  is  competent  for  the  defendant  to  p^ead 
and  rely  on  a  breach  of  warranty,  as  to  thequality 
of  the  material  of  the  oil  tanks  in  reduction  or 
abatement  of  the  price,  and  when  such  defence  is 
plead  and  relied  on  in  the  answer,  it  is  unnecessa- 
ry to  file  a  cress  bill  for  that  purpose. 

Identy        454 

19.  It  is  not  error  In  a  circuit  court  to  refuse  to 
allow  a  defendant  to  file  a  cro««-bill  in  a  chancery 
cause,  praying  a  suspension  of  further  prcceedin.:j!< 
in  the  original  suit,  until  an  account  prayed  in 
the  cress-bill  can  ba  taken,  when  the  filing  of  the 
cross-bill  has  been  unreasonably  delayed,  and  es- 
pecially where  the  complainant  in  the  cross-bill 
fails  to  state  any  reason  for  such  delay. 

Idem^        454 

20,  Section  thirty-six  of  chapter  one  hundred 
and  twenty-five  of  the  Code,  which  provides  that 
every  material  allegition  in  a  bill,  not  controvert- 
ed by  the  answer,  shall,  for  the  pur)>06e8  of  the 
suit,  be  taken  as  true,  does  not  require  a  more 
'F>ecial  denial  than  was  sufficient  before  its  ado)>- 
lion.    But,  as  formerly,  the  plaintiff,  upon  proper 


filed  its  answer  to  B's  bill,  contesting  hisk^*Pg*ti''*i«i  ^^7  Interrogate  the  defendant,  and 
alleged  debt.  On  the  hearing  of  the  cause^**®"  ^^  ""^^^  ^  required  to  answer  each  proper 
on  the  bill,  answer,  depositions,  Ac,  ilic  iwt^rrc^tory  to  his  answer.  If  the  defendant 
circuit  court  rendered  a  personal  decree  <1^*«»  ^^ot  answer  properly  the  plalntifl  may  ex- 
against  the  R.  O.  T.  Co.,  for  the  amount  of  B's  cop^  to  the  answer.  When,  however,  he  fails  to 
debt  or  claim  an  1  the  costs  of  suit,  and  also  de-^^^^o,  a  general  denial  of  the  allegations  of  the 
creed  that  s  unnch  of  said  land  and  personal  prop-  ^J''»  ^^^^  make  it  necessary  that  the  plaintifl*  shall 
erty  on  which  the  attachment  was  levied,  as  l>rt)ve  the  facts  alleged  and  so  controverted,  tha^ 
should  be  necessary  1 1  i»ay  the  said  debt  and  costs,  "^^  *"  their  nature  affirmative. 


of  suit,  be  sold,  for  cash,  for  that  purpose,  Ac- 
Held  : 

That,  as  the  R.  O.  T.  Co..  appeared  and  answer 
ed.  It  was  not  error  for  the  circuit  court  to  render 
a  decree  against  it  for  the  amount  of  B's  debt  and 
costs  of  suit. 

Bakrr  v.  Oil  Tract  Co.,       454 


ll'arren  and  W{fe  v.  Syme,  474 
21.  A  court  of  equity,  upon  a  formal  hearing, 
decrees  that  the  defendant  remove  olwtructlons  to 
a  well,  which  the  plaintlflT  claims  the  right  to  use, 
so  as  to  aflord  the  plaintifl'  access  to  the  well  at 
all  times,  unless,  and  until  otherwise  ordered  by 
the  court ;  and  if  the  ob«truction  be  not  removed 
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within  ten  davs,  the  sheriff,  upr>n  application  of  I  PRELIMINARY   EXAMINATION   FOR  FEL- 

plaintiff,  shall  rera>veir;  and  that  an  injunction!     ONY— WHEN    PRISONER    HAS  WAIVED 

previously    awarded,    inhibiting    the   defendantj    THE  RKJHT  TO  SAME. 

from  obstructing  the  plaintiff '«  using  the  well  till-     ^^^  criminal  Practice,  and 

the  rights  of  the  cLiimants  could  be  settled,  shall  g^^^  ^  Stetcart^       731 

be  "CDntinuad,"  and  that  an  account  of  the  ex-| 

j>onsesof  repairing  the  well  bs  Uikcn  :    And  the| PRESENT  GRANT  OF   RIGHT  IN  A  DEEP. 

couit,  on  a  final  hearing  dlsiuisses  the  bill:— the     ^^  Deeds  No.  22,  and 


iornier  decree  was  merely  interhx-utory  ;  and  the 
•dbmissal  of  the  bill  dissolves  the  injunction. 

Jdrm,        474 

22.  When  the  plaintiff  in  n  bill  allies  sudicient 
■cause  for  making  one  person  a  defotidant,  but  not 
for  making  others  such,  and  s.>eks  no  relief,  take^ 
no  decree  uUi,  and  proves  no  right  to  relief  against 
Ihe  latter,  who  makes  no  defence,  and  the  case  be- 
ing matured  as  to  a  proper  defendant,  the  plaintiff 
acquio.-%e8  in  a  hearing  ;  and  the  bill  is  dismissed 
generally  ;  the  plaintiff,  upon  ap|>eal,  has  no  right 
on  that  account  to  have  the  decree  reversed. 

Idem,        474 

23.  See  Constitutional  Lnw  Nos.  10,  12  and  13, 
and 

List  V.  nfireling,        501 
21.  See  Rentlnaj  of  Lands  by  De^rev»  or  Order  of 
<x)urt  Noe.  1  and  2,  and 

Iloliitiggirorlh  J:  To.  v.  Brooks,  652 
25  Allegations  in  a  bill,  denied  in  an  answer— 
the  bill  and  answer  leing  both  under  oath— ap- 
pearing to  be  established  by  satisfactory  proofs  in 
accordance  with  section  fifty-niue  of  chapter  one 
hundred  and  twenty -five  of  the  Code;  it  is  error 
to  dismiss  the  bill. 

Bromi  V.  Knapp,        678 

26.  See  Parlies  to  a  Suit— Necessary,  No.  2,  and 

hlem,        678 

27.  To  entitle  a  person,  who  claims  to  have  a 
mortgage  lieu  on  laud  attached  by  a  creditor.  In  a 
jsuit  in  equity  in  which  an  attachment  is  sued  out 
ngain-t  a  non-resident  d;l>t>r,  under  the  twenty- 
fourth  section  of  chapter  one  hundred  and  six  of 
the  Code  of  West  Virginia,  to  dispute  the  validity 
of  the  attachment,  such  person  must  appear  in  the 
-court  in  which  the  pn>ceeding  is  had  and  fil<>  hie 
petition  and  give  security  for  costs;  and  so  as  to 
■contcitiug  the  priority  of  the  attaching  cretlitor's 
lien  over  the  mortgage  lien. 

Tapj)an  v.  Pease,       682 

28.  See  Injunctions  Nos.  10  and  11,  and 

Lewis  V.  Spencer,        689 

29.  See  Bill  of  Discovery,  and 

Jott^s  v    Cunningham,        707 

20.  See  Practice  in  Appellate  Court  No.  JO,  and 

Jlenry  v.  Daris,        715 


Warren  and  W\fe  v.  Syme,        474 

PRI«:SUMPTIONS  FROM  STATEMENTS  IN 
REtX)Rl)S  OF  COURTS-WHAT  MAY  BE 
MADE. 

1.  See  Practice  at  Common  Law  No.  9,  and 
Perry,  use,  Ac,  v  ifcJfuffman,        306 

2.  See  Appellate  Court  No.  9,  and 
WiUiams,  Admr.  v.  Knights,        335 

PRIORITY  OF  CREDITORS. 

ruder  the  facts  and  circumstances  btated  in 
Confederate  Money  No.  1,  and 

Jameson  v.  Myle^  Eror.,  311 
It  was  held  that  K.  did  not  acquire,  by  virtue  of 
the  deed  of  trust,  the  light  to  have  his  said  debt 
against  the  estate  of  M.  satisfied  out  of  the  pro* 

eds  of  the  tract  of  land  in  the  said  de=*d  men- 
tioned. In  preference  to  the  other  creditora  of  M 

PRIVILECJED  COMMUNICATIONS. 

See  Evidence  N««.  15  and  16,  and 

Sationai  Bank  v.  Satiotuii  Bank,        544 

PROCEEDINGS  IN  SUITS  IN  INFERIOR 
COURTS,  BY  CONSENT-WHEN  PRE- 
SUMED IN  APPELLATE  COURT. 

See  Appellate  Courts  No.  3,  and 

Hinchman,  Admr.  v.  BaJ/ard,  Admr.        152 

PROCEEDINGS  TO  ENFORCE  THE  LIEN  OF 
A  JUDGMENT,  AND  THE  PROOF  OF  SUCH 
JUDGMENT. 

1.  An  al«tract,  as  applied  to  records,  ordinarily 
means  a  mere  brief  and  not  a  copy  of  that  from 
which  it  is  taken,  and  a  |«aper  writing  being  only 
an  abstract  of  an  alleged  judgment,  and  attested  a 
,»ny  abstract,  although  attested  by  the  clerk  of  the 
court  in  which  the  judgment  was  rendered,  can 
not  ordinarily  be  read  as  proof  of  the  alleged  judg- 
ment, where  the  existence  of  the  judgment  is  de- 
nied. 

Dickinson  v.  Bai/road  Co.,        390 

2.  Where  a  judgment  or  decree  is  obtained 
for  a  debt,  in  a  prt>ceeding  in  chancery  to  enforce 
the  lien  of  such  Judgment  or  deiTee  against  lands, 
ordinarily,  it  is  not  necessary  that   a   complete 


PREFERENCE  TO  ATTACHING  CREDITOR-  _.        ui     .^    ^    r.».    «  .«  ;«   tK^ .. 

,,^.„  „  .  ,,„     .,.,,,, „,^  „„,  ,,T^,-r.,vT,,o  copv  of  the  whole  record  of  the  case  m  the  court 

HOWSAMEAKFECl  ED  BY  PROCEEDINGS;         .,,.,,.,  ,       ,  u   j     v^  u 

»^T  «  »  ^.,-.w.,^«,.   ...  .  ,VT  >r„  rw.r»^^«  »»»  whlch  the  judgment  or  decree  was  had,  should 

IN  BANKRUPTCY  AGAINST  DEBTOR.        .,  .        ,1/^1.      i        .^i       ..*u^. 

be  produced  or  filed,  but  only  a  properly  autheu- 

See  Bankruptcy  Ncs.  3,  4  and  5,  and  ticated  copy  of  such  judgment  or  decree. 

Mason  <t  Ifoge  v.  Warihens       532 1  Idem,        890 
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3.  In  such  cas3  a  copy  of  the  judgment  is  ati 
extract  from  the  record  of  the  cause,  and  not  a 
complete  copy  of  the  whole  record,  and  being  an 
extract  from  the  record,  and  a  copy  of  the  judg- 
ment, as  entered,  it  may  be  reai  as  evidence  in 
the  cause. 

Idtm,       390 

4.  In  such  case  where  the  fact  to  be  shown  i> 
merely  that  a  decree  or  judgment  has  been  ren- 
dered proof  of  the  other  proceedings  ordinarily, 
(though  perhaps  not  universally)  will  not  be  nec- 
e.«ary,  but  the  adversary  party  will  be  at  liberty 
to  show  any  ol  her  niatt<»r  in  the  record  which  may 
aviiid  (he  ellect  of  that  whk*h  is  introduced. 

Idem,        390 

5.  .\n  authenticated  copy  from  the  Reconler's* 
dcjcket  of  an  ^.ffidal  abstract  of  a  judgment  dock- 
eted under  the  provisions  of  ihe  3d  and  4th  sec- 
tions «if  chapter  139  of  ihe  Code  of  1868,  of  West 
Virginia,  is  evidence  that  such  abstract  was  d«;ck- 
etcd,  and  wh(n,  and  of  notice  to  purchas^^rs  of 
Ian  Is  uiwn  which  the  alle;?ed  judgment  is  claimed 
to  l>c  a  lien,  when  the  txistcnce  of  such  judg- 
ment is  properly  proved  ;  but  where  judgment  i.** 
put  in  issue,  ordinarily,  an  authenticated  copy  of 
such  abstract,  as  docketed  by  the  Recorder,  will 
1m»  received  as  proof  of  the  judgment  and  di«*pense 
with  the  necessity  of  producing  a  properly  au- 
thenticated copy  of  the  judgment. 

Idem^       890 

6.  Section  5  of  chapter  130  of  the  Code  of  18G8, 
<.f  West  Virginia,  applies  as  well  to  the  records  of 
the  District  Court  of  the  United  State?,  held 
within  this  State,  as  to  the  records  of  the  courts 
of  this  State  ;  and  a  copy  of  a  judgment  rendered 
in  the  Dii^trict  C/Ourt  of  the  United  States,  in  thi^ 
.*^tate,  attested  by  the  clerk  of  such  court,  accord- 
ing to  the  proviidons  of  said  last  named  section 
and  chapter  will  ordinarily  be  received  as  evi- 
dence of  the  existence  of  such  judgment. 

Idem^       390 

7.  The  10th  section  of  chapter  130  of  the  Cwle 
of  l;6i*,  of  West  Virginia,  does  not  apply  to  the- 
re'ords  and  judicial  prwoedlngs  of  the  District 
Curt  of  the  United  States,  held  within  this 
State. 

/(f/*w,        390 

8.  A  suit  in  etjully  to  sell  land  to  s  dlsfy  a  judg- 
ment lien,  or  to  enforce  the  payment  of  the 
purchase  money,  if  it  apiiears  that  there  is  a 
prior  lien  for  unpaid  purchase  money  on  the  land,  j 
those  entitled  to  the  benefit  of  such  prior  pur- 
chase money  lien,  should  be  made  parties  to  the 
suit. 

Idem,       890 

PROHIBITION. 

1.  B.  was  indicted  in  the  circuit  court  of  the 
county  of  Logan  for  the  murder  of  M.  on  the  12th 


day  of  July,  1870.  At  the  time  the  indictment 
was  found,  B.  was  in  jail  in  sail  county  upon  a 
charge  of  murder.  On  the  20th  day  of  March,. 
1873,  B.,  who  hnd  been  bailed,  appeared  in  said 
court  in  discharge  of  his  recognisance  of  bail,  and 
on  the  22d  day  of  March,  1873,  tlie  court,  on  the* 
motion  of  B.,  changed  the  venue,  and  sent  the- 
cause  for  trial  to  the  county  of  Cabell.  At  the 
circuit  court  of  the  county  of  Cab«  11,  held  on  the- 
27th  day  of  May,  1873,  B.  was  set  to  the  bnr  of  the 
court,  in  cusUKly  of  the  jailor  of  Cabell  county,, 
and  not  having  plead  or  demurred  to  the  intiict- 
nieiit,  he  objecte  1  to  being  tried  by  the  circuit 
court  of  Cabell  county,  upon  the  indictment,  until 
he  was  titst  examined  by  the  county  court  in 
pursuance  of  the  provisions  of  the  act  of  the  Leg- 
islature, approved  Aprils,  1873,  entitled  "  An  act 
providing  for  the  examination  of  persons  eharrjcd 
with  felony,  before  the^  county  court;"  but  the- 
court  overruled  B's  objection,  and  decided  that  B.. 
was  not  entitled  to  an  examination,  under  the 
provisions  of  said  act  of  the  L*^gislature,  and 
that  the  court  had  a  right  to  procted,  and  would 
profecd,  to  trial  and  final  judgment  upon  the  in- 
dictment without  such  an  examination  being  hnd; 
to  which  opinion  and  decision  of  the  court,  B.  ex- 
cepted.—-Held: 

That  if  said  act  of  the  Legislature  of  April  3d, 
1873,  be  valid,  and  apitlies  to  B's  case  (which  is  not 
now  decided),  and  the  court  erred  in  its  judgment 
in  denying  B.  said  examination,  before  the  county 
court,  l»efore  proceeding  to  finul  trial  upon  the  in- 
dictment, a  writ  of  prohibition  doej  not  lie  fn»m  the 
Supieme  Court  of  Appeals  to  the  judge  of  the  cir- 
cuit court  to  prohibit  him  proceeding  further  with, 
the  trial  of  the  indictment  until  B.  shall  be  exam-- 
ined  by  the  county  e<jurt,  the  cli cult  court  having 
original  and  general  jurislielion  of  all  ea^es  of 
felony,  ct^nferrcd  upon  it  by  the  Cc nstitutiou  and' 
laws :  And  iikld  firtiikk,  that  B's  proper  and* 
appropriate  remedy  for  the  correction  of  such 
error,  if  error  It  be,  is  by  writ  of  error  in  case  he 
should  be  convicted  in  the  said  circuit  court  of 
felony,  upon  s.aid  indictment,  and  not  by  pr»  hibi- 
tion  before  trial  and  conviction. 

Btutkirk  v.  Judge  qf  Circuit  Court,        91 

2.  Prohibition  can  only  Iw  interposed  in  a  clear 
case  of  excess  of  jurisdiction  on  the  part  of  some 
inferior  judicial  triljunal.  Where  the  matter  is 
clearly  within  the  jurlsdictitn  of  the  inferior 
court,  a  mere  error  in  the  -proceedings  may  be 
ground  cf  appeal  or  review  but  not  of  prohibition. 

Idem,       91 

8.  See  Appellate  Court  No.  2. 

PROOF  OF  JUDGMENTS  IN  SUITS  IN  EQUI-^ 
TY  TO  ENFORCE  JUDGMENT  LIENS, 
—WHAT,  WHERE  EXISTENCE  OF  SAME 
IS  DENIED. 

See  Proceedings  to  Enforce  (he  Idon  of  a  Judg-^ 
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luent  and  the  PrtK>f  of  such  Judgment  Kos.  2,  3 
4,  5,  6,  7  and  8,  and 

DickiMon  v.  Raiiroad  Co       390 

PRP.OF  OK  MATERIAL  ALLEGATIONS  IN  A 
BILL  IN  CHANCERY- WHEN  NECESSARY. 

1.  See  Practice  in  Chancery  No.  11,  and 

Dickimon  v.  Railroad  Co.,        390 


2.  See  Warrfii  and  Wife  v.  Symct 


474 


PROOF  OF  RECORDS-WHAT  SUFFICENT 
ATTESTATION  OF  COPY  FROM  REC0RD3 
OF  COURTS  IN  VIRGINIA. 


Se3  Evidence  Nos.  4  and  o,  and 

Hinchiiian,  Admr.  v.  Ballard,  Admr. 


152 


PROPER     PARTI  l-:S— WHAT     IN     CERTAIN 


CASES   BEFORE    DECREE   FOR   SALE  OF 
LANDS  SHOULD  BE  MADE. 

1.  See  Practice  In  Chancery  No.  3,  and 

Hinckman,  Admr.  v.  Baliard,  Admr.,        152 

2.  Sec  Proceedings  to  P'nforce  the  Lien  of  n 
Judgment  and  the  Proof  of  such  Judgment  No.  8, 
and 

Dickinson  v.  Railtvad  Compnny,        390 

PROSECUTING    ATTORNEY-INCREASE  OR 
DECREASE  OF  SALARY  OF. 

See  Constitutional  Law  Nos.  2o  and  21,  and 

Ruckfr  V.  Supervisors,        ( 

PUBLIC      OFFICER— INCREASE      OR      DE- 
CREASE OF  SALARY  OF. 

Sea  a)nstltutional  Law  No.  20  and  21,  and 

Rucker  v.  Supervisors,        ( 


PUBLIC  UTILITY— WHAT  WITHIN  MEAN 
IN(J  OF. 


2.  The  right  so  acquired  grew  directly  out  of  the 
contract  of  sale  made  in  pursuance  of  the  law  un- 
der which  it  was  made.  The  contract  was  a  civil 
contract.  The  right  is  an  equitable  right,  or  in- 
terest, entitled,  on  the  failure  to  redeem,  to  ri[^n 
into  a  full  legal  title. 

Idem,        114 

3.  The  equitable  right  or  iutereat,  of  the  pur- 
chaser, in  such  case  where  he  paid  the  purchase 
money  and  received  the  sheriflfs  receipt,  was  se- 
cured by  the  1st  snctiun  of  the  9th  article  of  the 
Constitution  of  1863. 

Idem,        114 

4.  See  Statutes  Relating  to  the  Same  Subject, 
—How  Construed,  and 

Idem,        114 

5.  See  Repeal  of  Statutes  No.  1,  2,  3  and  4,  »nd 

Jd^nn,        2G9 

RAILROAD  COMPANY. 

1.  S.?c  Common  Carrier  No.  1,  and 

Rotlrriik  v.  Railroad  Co.,        54 

2.  See  Condeiu nation  of  Lands,  No.  1,  and 

Rai/road  Company  v.  Ila/sttudj        3tl 

3.  See  Contracts  Nos.  1  and  2,  and 

Sirattss  v.  Railroad  Co.,        368 

4.  See  Contracts  for  Purchase  of  Lands  by  Rail- 
nmd  Company— Execution  of  such  Contract  by 
Decree  of  Court,  No.  1,  and 

Dickinson  v.  Railroad  Co.,        SD5 
5   See  Constitutional  Law,  Noo.  7  to  13  inclusive 
and 

Li^t  V.  Wheeiing,        501 

6.  Sie  Condemnation  of  I^nds,  N«.  3,  and 

Railroad  Company  v.  Tyrer,        693 
RESCISSION  OF  CONTRACTS. 


A  party  seeking  the  rt^scission  of  a  contract,  on 

the  ground  of  misrepresentations,  must  establish 

the  s.ime  by  clear  and  irrefragable  evidence ;  and 

_  ,  ^  .  „    ,,..,,.     i'f**  appears  that  lie  has  resorted  to  the  proper 

Sea  Taking  I^nd  for  Purposes  of  Public  Utility, I, ^^.^^^  ^^  verification,  so  as  to  5how  that  he  in  fa.t 

by  Corporations,  and  .^^li^^  „j,^„  j^j^  ^^,j  iuquirit^s,  or  if  the  mems  of 

SaH  Company  v.  Broicn,       191  j  investigation  and  Tcrification   were  at  hand,  and 

AT      DELINQUENT      TAX  his  attention  drawn  to  them,  relief  will  be  dcniwi. 


PURCHASERS 


SALES. 


1.  A  pa -chaser  of  a  part  of  a  tract  of  land  at  a 
sheriff's  doUnquent  tax  sale,  made  in  the  year 
ISfiO,  by  the  purchase,  payment  ol  the  purchase 
money,  and  delivery  to  him  of  the  sheriffs  rc*- 
ccipt  therefor,  actpiired  the  right,  if  the  land  waf« 
not  redeemed  in  the  manner  prescribed  by  the 
13th  section  of  chapter  37  of  the  Code  of  Vir- 
ginia, within  2  years  from  the  sale,  to  obtain  a 
deed  in  the  mode  and  manner  prescribed  by  the 
15th  and  17th  sections  of  said  chapter,  without 
the  privilege  of  the  former  owner  to  redeem  until 
after  the  expiration  of  the  first  year  from  the  ex- 
piration of  the  two  years,  without  the  deed  having 
heen  made  to  the  purchaser. 

Forqueran  v.  DoniuMy^       114 


Lading fon  v.  Rfnick,        273 

RECITALS  IN  DEEDS— WHAT  EVIDENCE  OF. 

See  Deeds  Not.  29  and  30,  and 

Warren  and  H'i/e  v.  Synif,        474 

RECORDS  OF  COURTS  IN  VIRGINIA— WHAT 
SUFFICIENT  ATTESTATION  OF  COPY 
FROM. 

See  Evidence  Nos.  4  and  5,  and 

Ilinchman,  Admr.,  v.  Ba/lard,  Admr.,        152 

RECORDATION  OF  DEED  BEFORE  1M9— 
EFB'ECT  OF— AND  WHAT  EFl'ECT  OF 
SUCH  RECORDATION  AFTER  1819. 


See  Deeds  No.  26,  and 

Warren  and  W{fe  r.  Syvt^ 


474 


Digitized  by 


Googk 


Index. 


769 


BECOBDATION  OF  DEEDS  BEGULATED  BY 
STATUTE  ALONE. 

See  Deeds  No.  25,  and 

Warrtn  and  Wife  v.  Sijmet       474 

BELEA8E  OF  ASSIGNOR  OF  CHOSE  IN  AC- 
IION  BY  ASSIGNEE. 

8e«  Evldenoe  Nos.  8  and  9,  and 

White  T.  Ifeamer,  Sheriff,  drc,       824 

RENTING  OF  LANDS  BY  DECBEE  OR  OR- 
DER OF  COURT. 


L  The  Supreme  Court  of  Appeals,  decided  in 
this  cause,  that  the  circuit  coyrt  bad  no  right  tu 
make  a  decree  to  rent  the  land  of  the  defendants, 
without  their  consent,  for  the  year  1871— the  circuit 
court  not  having  first  deteriuined,  by  its  decree, 
that  there  was  a  Hen  or  liability  upon  the  said  land, 
or  the  leuts  and  profits  thereof,  for  the  payment 
of  some  debt  or  liability.— Held  : 

As  the  legitimate  eflftHit  of  said  decision,  that  s 
similar  order,  directing  the  land  to  be  rented  for 
the  previous  year  of  1870,  is,  for  the  same  reason, 
•rroneous,  and  when  coialng  in  conflict  with  the 
rights  of  said  defendants,  us  sulwequently  settled 
by  said  decision  of  the  Supreme  Court  cf  Appeals 
must  be  regarded  as  of  no  validity. 

HoiHngtteorth  <C?  Co.  v.  Brooks,  5Si 
2.  That  it  als5  follows,  as  a  legitimate  conse- 
quence of  said  decision,  that  the  circuit  court  may 
properly  make  an  order  directing  the  rents,  or  the 
notes  and  bonds  taken  for  the  same,  for  the  yeai 
1870,  to  be  paid  or  delivered  to  the  parties  entitled 
to  the  rightful  fiOBsession  of  said  property  or  land 
during  that  year— said  order  being  based  upou 
their  petition  filed  in  court. 

Idem,       059 

REPEAL  OF  STATUTES. 

1.  The  act  passed  October  7, 1868,  entitled,  "An 
act  providing  how  lands  heretofore  or  hereafte» 
sold,  and  not  redeemed,  shall  be  surveyed  and 
conveyed,"  was  not  repealed  by  the  act  passed 
February  27, 1866,  entitled,  "An  act  to  provldt 
for  the  sale  of  real  estate  returned  delinquent  foi 
the  non-payment  of  taxes." 

Forqueran  v.  Donrudly,       114 

2.  See  Sututes  Retoting  to  the  Same  Subject— 
How  Construed,  and 

Idem,  114 
8.  That  such  parts  of  chapter  ST  of  the  Code  ol 
Virginia  as  were  material  and  substantial  parts  of 
the  contract  of  sale  of  a  tract  of  land  for  taxes, 
•old  by  the  sheriiT,  thereunder,  in  1860,  should  be 
held  to  remain  and  continue  in  force,  as  to  such 
contracts,  in  connection  with  the  act  of  the  Legis- 
lature entitled  "An  act  providing  how  lands  here- 
tofore or  hereafter  sold,  and  not  redeemed,  shall 
97 


be  surveyed  and  conveyed,"  passed  on  the  7th  day 
of  October,  1868,  notwithstanding  the  provisions 
of  the  32d  section  of  the  act  of  the  LegiOature 
passed  on  the27lh  day  of  February,  1866,  entitled 
An  act  to  provide  for  the  sale  of  real  estate  re- 
turned delinquent  for  the  non-payment  of  taxes." 

Idem,       114 

4.  Courts  will  not  readily  intend,  where  the  Leg- 
isture  enacts  a  general  law  upon  a  given  subject 
and  repeals  an  existing  general  law  of  like  char- 
acter, upon  the  same  subject,  that  it  was  the  in- 
tention of  the  Legishiture,  by  the  repeal,  to  de- 
prive those  who  acquired  just  rights  and  interests 
under  the  old  law,  of  all  remedy  or  to  extinguish 
ihcir  rights  or  interests  unless  such  intention  is 
manifest.  But  courts  may  properly,  in  such  case, 
;  ather  than  the  parties  should  be  left  without  rem- 
edy, intend  that  the  proceeding  or  remedy,  pro- 
vided by  the  new  law,  as  far  as  practicable,  was  in- 
tended by  the  Legislature  to  be  applied  to  rights 
and  interests  acquired  under  the  old  law. 

Idem,        114 


REPEAL  OF  STATUTES  BY  IMPUCATION. 

1.  Statutes  are  not  conridered  to  be  repealed  by 
implication  unless  the  repugnance  between  the 
new  provision  and  a  former  statute  be  plain  and 
unavoidable. 

Forqueran  v  iMmnally,       114 

2.  A  construction  which  repeals  former  statutes 
or  laws  by  implication,  and  divests  long  approved 
remedies  is  not  favored  by  the  courts. 

Idan,       114 

3.  See  Statutes  Relating  to  the  Same  Subject- 
How  Construed,  and 

Idem,       114 

4.  See  Repeal  of  Statutes  Nos.  1, 8  and  4,  and 
Idem,       114 

REPORT  OF  COMMISSIONERS  APPOINTED 
IN  PROCEEDINGS  TO  CONDEMN  LANDS. 

1.  See  Taking  Land  for  Purposes  of  Public 
Utility,  by  Corporations  No.  1,  and 

Sa/l  Company  v.  -flrotcn,       191 

2.  See  Condemnation  of  Lands  No.l,  and 
Railroad  Company  v.  Ha/stead       801 

3.  See  Condemnation  of  Lands  No.  3,  and 
Railroad  Co.  v.  Tyree,       6C» 

RES  ADJUDICATA. 

A  case  finally  de«  ided  in  the  Supreme  Court  of 
Appeals  has  become  **  ree  adjudicaia;'  and  is  no 
longer  the  subject  of  review  in  that  Court 

Camden  v.  Weminger,       528 
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RE8TEAINT  OF  CX)LLECTION  OF  TAXES] 
BY  INJUNCTION— WHAT  ALLEGATIONS 
NECESSARY  IN  BILL.  ' 

1.  SeelnJunclioDs  Nos.  5  and  6,  and  ! 

McCUing  ▼.  Liresay,        »29| 

2.  See  Injunctions  Nos.  10  and  11,  and  ! 

LfuUv.  Spencer  J       689] 

RESTRAINT  OF  SALES  OF  LANDS  UNDER 
DEEDS  OF  TRUST,  BY  INJUNCTION. 

See  Injunctions  No.  2,  and 

Reed  v.  Pailerwn,       263 

REVERSION  OF  ESTATES. 

See  Deeds  No.  8,  and 

Ocheltree  v.  McClung,        232 

REVERSAL  OF  JUDGMENTS  AND  DECREES. 

1.  As  to  Reversal  of  Judgments  to  plead  or 
make  payments,  or  otherwise  have  the  benefit  of 
legislation  alter  rendition  of  judgment,  see  Pay- 
ments No.  2,  and 

Farmer*'  Bank  x.  WWi*,       31 

2.  See  Appellate  Court  No.  5.  and 

Hlnchman,  Admr.,  v.  Ballard^  Admr.,        152 
8.  See  rractice  in  Chancery  No.  22,  and 

Warren  and  Wife  v.  St/mey       474 

RIGHTS  AND  DUTIES  OF  AGENTS. 


See  Agents  and  Agency  Nos.  2,  3,  4  and  5,  and 
Ruffner^  DonnaUy  <fc  Co.  v.  Jleiritf^  A«- 
chevaid:  Co.,  585 

RULES  OF  EQUITY  AS    TO    LIMITATIONS. 

I 

See  Limitations  No.  1,  and  j 

PUzer,  Admr.,  v.  Btfms,       63 1 

SALE  OF  LAND  IN  GROSS.  | 

Upen  the  sale  of  a  tract  of  land  in  gross,  and  not  I 
by  the  acre,  the  purchaser  is  not  entitled  to  any 
abatement  of  the  purctiase  money  fur  deficiency! 
in  the  quantity  of  the  land,  there  being  no  fraud,  { 
misrepresentation  or  mistake ;  and  the  evidence  | 
showing  that  the  parties  contemplated  a  probable 
deficiency  in  the  number  of  acres  was  not  relied  | 
upon  by  the  parties  as  a  material  element  in  the 
purchase. 

Reed  v.  Pattermn,       263 

SCALING    DEBTS  FOUNDED  UPON  A  CON- 
FEDERATE CONSIDERATION.  jan^ 


tion  of  1872,  construed  in  Appellate  Court  No.  7 
and 

McMUlan  v.  /Vrrftf,        2» 

SET  OFF. 

See  Payments  Nos.  1  and  2,  and 

Farmer*'  Bank  v.  WUU;  81 

SETTLEMENT  OF  ESTATES. 

See  Administrators,  Appointment  of  in  Place  of 
thoao  Appointed  under  Confederate  Authority— 
Their  Powers,  &c..  No.  1,  and 

Ctay  y.  Ra^inaon,  Admr,,       348 

SETTLED  ACCOUNTS. 

1.  A  settled  account,  will,  generally,  be  deemed 
conclusive  between  the  parties,  unless  some  fraud, 
mistake,  or  omission,  or  inaccuracy  li  alleged  and 
chowu. 

Rt^jBtner,  Donnal/y  A  Co,  v.  J7<nril/,  Ker- 
eherald:  Co.,  585 

2.  In  caves  of  settled  account  a  court  cf  equity 
will  not,  generally,  open  the  account,  but  will,  at 
mitst,  only  grant  liberty  to  surcharge  and  falsify, 
unless  in  cases  of  apparent  fraud. 

Idem,       585 

SETTING  ASIDE  AWARDS  BY  A  COURT  OF 
EQUITY-FOR  WHAT  REASONS. 

Sf>e  Arbitration  and  Award  No.  8  and  4,  and 

Dickinson  v.  Railroad  Co.,       390 

SERVITUDES  ANNEXED  BY  DEED,  BY  IM- 
PLICATION, TO  RESPECTIVE  LOTS  OF 
LAND  AS  EASEMENTS   APPURTENANT. 


See  Deeds  No  28,  and 

Warren  and  Wife  v.  Syme, 


474 


SHIFTING  AND  REVESTIN(J  OF  ESTATES 
BY  DEEDS  OF  BAR(JAIN  AND  SALE- 
LIMITED  TO  TAKE  EFFECT  WHEN. 


See  Dee<l8  No.  6,  and 

OeheUree  v.  MeCiung, 


231 


1.  See  Confederate  Money  No.  1,  and 

Jame»m  v.  Jfyie»'  JCxor.,       311 

2.  See  Confederate  Money  No.  2,  and 

Brightweii,  Trustee,  v.  Hoover,       842 

SCHEDULE  TO  CONSTITUTION  OF  1872. 
Sections  1,  2, 17  and  21  of  Schedule  to  C^nstitu- 


SPECIFIC  EXECUTION  OF  CONTRACTS  BY 
COMMITTEES  OF  LUNATICS-WHEN 
COURT  WILL  DECREE  SAME. 

See  Estates  of  Lunatics  Nos.  2,  3,    5,  6  and  7, 


Hinehman,  Admr.  v.  Bn/lard,  Adtmr.^       152 


SPEaFIC  PERFORMANCE  OF  CONTRACTS 
RELATING  TO  THE  SALE  OF  iJiNLS— 
WHEN  DECREES  FOR  MADE. 


See  Estates  of  Lunatics  No.  7,  and 

Hhirhman,  Admr.  v.  Baliard,  Admr., 


152 
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STATED  ACCOUNTS. 

Generally,  in  equity,  an  account  current  ren- 
dered by  one  merchant  to  another,  received  and 
held  without  objection,  will  be  deemed  a  stated 
account,  and  the  objection  to  8iieh  accounts  ren- 
dered, which  will  prevent  them  from  being  Rtaled 
acoountn,  must  be  made  within  a  reasonable  time, 
and  it  lies  upon  the  party  contos^ting  the  accounts, 
so  rendered,  to  prove  that  he  made  objection 
within  a  reasonable  time. 

Ruffaety  Vonnally  &  Co.  v.  IletciU,  Kercho 
vol  d-  Co.y  585 

STATUTES^. 

The  6th  itectiou  of  chapter  16  of  the  Acts  of  the 
I/egislature  of  West  Virginia  of  1872-8,  entitled, 
"An  act  oiiganizing  the  Supreme  Court  of  Appeals, 
defining  its  jurisdiction  and  powers,  and  prescrll)- 
Ing  its  manner  of  proceeding,"  construefl  in 

Biukirk  v.  Jiulge  qf  Circuit  Court,        91 

2.  An  act  approved  April  3,  1873,  entitled,  ''An 
act  providing  for  the  examination  of  persons 
charged  with  felony,  before  the  county  court," 
construed  in 

Idem,       91 

3.  See  Repeal  of  Statutes  No.  1,  3  and  4,  and 

Forqueran  v.  Dormaliy,        114 

4.  See  Repeal  of  Statutes  by  Implication  Nos.  1 
and  2,  and 

UUm,       114 

5.  See  Statutes  Relating  tt»  the  Same  Subject- 
How  Construed,  and 

Fdein,        114 

6.  Section  45  of  chapter  43  of  the  Code  of  West 
Virginia,  considered  in 

SaU  Company  v.  Brown,        191 

7.  Act  t«8sed  December  21, 1872,  entitled,  "An 
act  regulating  appeals,  writs  of  error  and  superse- 
deas," considered  in  api>ellate  court  No.  7,  and 

McMUlan  v.  Ferreli,       223 

8.  Act  passed  January  11, 1873,  and  especially 
the  4th  section  thereof,  entitled,  "An  act  organiz- 
ing the  Supreme  Court  of  Appeals,  defining  its 
juri^iction  and  prescribing  its  mannerof  proceed- 
ing," constiued  in  Appellate  Court  No.  7,  and 

Jdtm,       223 

9.  Act  passed  February  11, 1865,  entitled,  "An 
act  to  amend  and  re-enact  sections  23,  27  and  28  of 
chapter  151  and  section  13  of  chapter  170  of  the 
Code  of  Virginia;"  also  section  27  of  chapter  106  of 
the  Code  ol  West  Virginia  declared  nnconstitu. 
tional  and  contrary  to  the  Constitution  of  the 
United  States,  in  Constitutional  Uw  Nos.  2, 3  and 
4,  and 

Rog»  V.  Jenkim,        284 

10.  Section  14  of  chapter  42  of  the  Code  of  West 
Virginia,  construed  in  the  Condemnation  of  Lands 
No.  1,  and 

RaUroad  Company  v.  Hnlsteatt,       301 


11.  Section  22  of  chapter  130  of  the  Code  of  West 
Virginia,  construed  in  Evidence  Nos.  7  and  8,  and 

White  v.  Heavner,  Sheriff',  d-c.,       324 

12.  Act  pawied  April  7, 1873,  entitled,  "An  act 
providing  for  the  adjustment  of  certain  liabilities 
arising  under  contracts  made  between  the  firsttday 
May  1861,  and  the  first  day  of  May,  1865,"  con- 
strued in 

Brighttcell,  Trustee  v.  Hoover,       342 
i:f.  Act  passed  in  1867,  relating  to  attachments 
and  amendatory  of  Code  of  Virginia,  2od  cd.,  con- 
strued in 

Riilenhouse  v.  JJarman,       380 

14.  Seciiun5of  chapter  130  of  the  Code  of  1868, 
of  West  Virginia,  applies  only  to  the  records  of 
courts  held  within  the  State, 

Dickinson  v.  Railroad  Cb.,        390 

15.  Section  19  of  chapter  180  of  the  Code  of  West 
Virginia  and  sections  3  and  4  of  chapter  139  of 
same,  construed  in  proceedings  to  enforce  the  lien 
of  a  judgment  and  the  proof  of  such  judgment  No. 
7,  and  in 

Idem,        390 

16.  Section  27  of  chapter  176,  (Xnle  of  Virginia, 
I860,  construed  in  Oath— Who  may  Administer 
the  Same,  and 

Parker  v.  Ciark,        467 

17.  Section  36  of  chapter  125  of  the  Code  of  West 
Virginia,  construed  in  Decrees  in  Ctiancery  No. 
20,  and 

Warren  and  Wife  v.  Syme,       474 

18.  Act  passed  February  11, 1865,  enUtled,  "An 
act  to  amend  and  re-enact  sections  2,  3,  27  and  28, 
of  chapter  151  and  section  13  of  chapter  170  of  the 
Code  of  Vii^ginia;  and  also  section  27  of  chapter 
106  of  the  Code  of  West  Virginia  declared  to  be 
unconstitutional  and  contrary  to  the  Constitution 
uf  the  United  SUtes,  in  Consatutional  Law  Nos. 
15  and  18,  and 

Lynch  v.  Hoffman,       553,  578 

19.  Section  66  of  chapter  89  of  the  Code  of  West 
Virginia,  construed  in 

RuckeiY.  Supervisors,       661 

20.  Section  11  of  chapter  151,  Code  of  Virginia  of 
1860,  construed  in  Foreign  Attachments  in  Equity 
No.  1,  and 

Kltig  V.  Board,       701 

STATUTE  OF  LIMITATIONS. 

1.  The  limitation  in  equity,  as  against  mort- 
gages and  deeds  of  trust  conveying  property  to  a 
trustee,  to  secure  the  payment  of  debts,  when  the 
statute  of  limitation  does  not  govern,  is  twenty 
years;  and,  under  circumstances,  a  greater  period. 
Such  limitation  is  barred  upon  presumption  of 
payment,  and  not  upon  analogy  to  the  statute  of 
limitations,  as  applicable  to  the  action  of  eject- 
ment or  any  other  real  action  ;  but  by  analogy  to 
the  limitation  from  presumption  of  payment  in 
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BCtloni  «t  law,  upon  a  single  bill,  if  it  if  not  t 
mere  rule  of  eqoftx. 

Pitter,  Admr.  r.  Bumt^ 
2.  In  ft  salt  In  eqaftjr  to  enforce  a  deed  of  trun 
given  up'in  land  to  iccare  ibe  pajrment  of  money, 
ihe  foci  tbat  the  grantir  remained  in  ptit^OBrton 
of  tbe  land  for  17  xeam,  after  the  right  to  lell  the 
property  to  pay  the  debt  accrued,  does  not  ope- 
rate a  bar  to  the  suit. 

Idem,  63 
S.  In  a  suit  commenced  in  1867,  and  pending  on 
tbe  1st  day  of  April,  1869,  and  at  no  time  barred, 
in  computing  tbe  limitation  to  the  a'^tion,  the 
time  from  the  seventeenth  day  of  April,  1861,  to 
tho  first  day  of  March,  1869,  must  be  xcluded  from 
tbe  computation. 

Idtmt       63 

STATUTES  RELATING  TO  THE  SAME  SCB 
JECT-HOW  CONSTRUED. 

Soveral  statutes  in  pari  materia,  and  relating  to 
tho  same  subject,  are  to  be  taken  together  and 
compared  In  tho  construction  of  them,  because 
they  are  considered  as  havin?  one  ol»Ject  in  view 
andasaotiug  on  one  system.  And  the  rule  a|>- 
plles  though  somo  «f  tho  statutes  may  have  ex 
plreil,  or  are  not  referred  to  in  the  other  acts. 

Fbrquerany.  Donuaily,       114 

SUB^CTllPTIONS  BY  MUNICIPAL  OORPOR 
i\TI0N8  TO  THE  CAPITAL  STOCK  OF 
RAILROAD  COMPANIES. 

Sec  Ct^nslitutioual  Law  No«.  7,  8,  9,  10,  II,  12 
and  IS,  and 

List  V.  Whefling,       fiO\ 

SUITOR'S  TEST  OATH  DECIDED  TO  BE  UN- 
CONSTITUTIONAL. 

1.  See  Cuustttutional  Law  Nos.  2,  3  and  4,  and 

Ro$9  V.  JfHkiiu,       284 

a.  See  Constitutional  Law  Noa.  15  and  18,  and 

XyuM  V  Hafman^       553,  578 

SUMMONS  IN  UNL.\WFUL  DETAINER-RE- 
TURN  DAY  OF. 

See  Practice  at  OMumon  Law  Nos.  1,  3  and  3, 

and 

(7««  OMM|Nmy  ▼.  Whee/iitg,       22 

SURVIVORSHIP. 

See  Deeds  No.  a,  and 

OcMtrte  v.  Mrdtmfy 

TAKING  IJIND  FOR  PURPOSES  OF  PUBUC 
UTIUTY.  BY  CORPORATIONS. 

1.  An  incorporated  company,  being  the  owner 
ol  Qonl  land^s  d««ires  to  obtain  a  subtemnean 
right  of  way  through  or  under  the  lands  of  an- 
other  penon,  for  the  pnrpoee  of  vslning,  and  in. 


moving  its  own  coal  and  applies  to  eonrt  for  tbe 
benefit  of  the  forty-fourth  and  forty-fifty  aeetions 
of  chapter  forty-three  of  the  Code. 

Tbi  report  of  the  commissioners  and  the  evi- 
dence in  the  case,  show  tlut  the  company  is  the 
owner  of  some  thirty  acres  ni  cot^l  land,  from 
which  the  coal  could  not  be  mined  and  tranqior^ 
ted  without  giing  through  the  land  of  the  defend- 
ants ;  the  company  use  said  coal  fur  tbe  purpose 
of  manufacturing  salt  at  their  furnaces,  and  tosdl 
to  tbe  pe'iple  living  in  and  about  the  town  of  Hart* 
ford  City ;  tbat  the  people  living  in  an^  about  said 
town  could  obtain  coal,  also,  from  other  aooroea 
and  that  the  public  would  not  use  the  subterra- 
nean way  set  out  and  described  in  theoommiaslon* 
ers'  report,  through  the  land  of  the  company,  but 
the  cojnpa  ly  only.—  Hbld  : 

Thtit  the  report  and  evidence  do  not  show  that 
the  purpose  for  which  the  property  is  to  be  taken 
is  of  such  public  utility  as  that  said  report  should 
be  confirmed  by  the  court,  under  the  forty-fifth 
i^ectiun  of  said  forty- third  chapter  of  the  Code. 

Sa/t  Company  v.  Brown,       191 

See  Condemnation  of  Lanis  No.  1,  and 

Railroad  Company  ▼.  Balrtatdf       301 

TAX  SALES. 

1 .  Sec  Deeds  for  Lands  Purchased  at  Delinquent 
rax  Sale^  Nos.  1,  2  and  8. 

2.  See  Purchasers  at  Delinquent  Tax  Sales  Nos. 
I.  2  and  3. 

3.  See  Repeal  of  Sututee  Nos.  3  and  4. 

4.  See  Repeal  of  Statutes  by  Implication  Nos. 
1  and  2. 

5  See  Statutes  Relating  to  the  Same  Subject— 
How  Construed  No.  1,  and 

Forqueran  v.  IkmmaUy,       114 

TAXES  AND  TAXATION. 

1.  Se^  Deeds  f>r  Lands  purchased  at  Ddfnqnent 
Tax  Sales  Nos.  1, 2  and  3. 

2.  See  Pnrchasers  at  Delinquent  Tax  Sales 
Nos.  1.2  and  3. 

3.  See  Repeal  of  Sututes  No.  1 ;  Bepeal  of  Sta- 
tutes by  Implication  Nos.  1  and  2. 

4.  See  Statutes  Rehrtlng  to  the  Same  Subject- 
How  Construed  No.  1,  and 

Fm^mefom  v.  DmmaOy,       U4 

5.  See  Injunction  Nos.  5  and  6,  and 

MeC/mtf  V.  Li«my,       t» 

6.  See  Constitutional  Law  Nos.  7  to  IS,  indndve, 
and 

LiMr,  WketHmg^       911 

7.  See  Injunctions  Nos,  10  and  11,  i^ 

Letris  T.  Sl^mnr^       §m 
TELBQRAPmC   DISPATCHES-WHFN  ETI. 
DENCE. 

See  Evidence  Nos.  15  and  IC  and 
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TENDER. 

See  Pftjments  No.  2,  and 

Farmer^  Bank  T.  WUlis,       31 

TIME. 

1.  What  to  be  excluded  in  eomputatfon  In  ac- 
lions  oomuienced  in  1867  and  pending  in  1869. 
See  limitations  No.  8,  and 

PiUer,  Admr.  v.  Bums,       63 

TRESPASS,  ACTIONS  OF. 

Pleading  id,  and  as  to  plea  of  belligerent  rights 

in)  see  Pleading— at  Jaw  Nos.  1,  2,  ft  and  4,  and 

Cankadmx.  WUliams,       1 

TRESPASSES  TO  REAL  PROPERTY— WHEN 
RESTRAINED  BY  INJUNCTION. 

See  Injunction  No.  1,  and 

McMUlan  t.  Ferrell,       223 

TRUST  DEEDS. 

1.  Limitations  as  against  debts  secured  bj  deeds 
of  trusts— See  CunditioriUl  G  ntracts  No.  ],  and 

Pitter  V.  Burnt,       68 

2.  See  Priority  of  Creditors  No.  1,  and 

Jameaon  t.  Mytet*  Bxor.,       811 

TRUSTEES-ESTATE  IN. 

See  Deeds  No.  9,  and 

OcheUree  t.  McChtng,       232 

UNEXECUTED  CONTRACTS. 

See  Constitutional  Iaw  No.  S,  and 

U$t  T.  Wheeling,       501 

UNLAWFUL     DETAINER-SUMMONS    IN— 
RETURN  DAY  OF. 

See  Practloe  at  Common  Law  No.  1,  and 

OoM  Company  t.  Wheeling,       22 

USES-CREATION  OF  BY  DEED. 

See  Deeds  No.  7,  and 

OcheUree  t.  Mcaung,       282 

VALIDITY  OF  ATTACHMENT-HOW  SAME 
MAY  BE  DISPUTED  BY  PERSON  CLAIM- 
ING LIEN  BY  MORTGAGE  ON  PROPERTY 
ATTACHED. 

See  Practice  in  Chancerj  No.  27»  and 

Tappan  y.  Peaee,       682 

VALUABLE  CONSIDERATFON  NECESSARY 
TO  SUPPORT  A  DEED  OF  BARGAIN  AND 
SALE-WHAT. 

See  Deeds  No.  5,  and 

OcheUree  ▼.  McClung,       282 

VARIANCE. 

New  trial  will  not  be  granted  for  a  rariance  be. 
twees  the  amoimt  of  damages  claimed  in  the  writ 


and  the  declaration  where  damages  assessed  by 
the  verdict  do  not  exceed  those  laid  in  the  decla- 
ration.   See  New  Trials  No.  1,  and 

.    Roderick  v.  Railroad  Company,       54 

VOIDABLE  SALES. 

See  Fraud  and  Fraudulent  Misrepresentations 
No.  8,  and 

Dlckinton  v.  Rai/road  Co.,       890 

MANNER  OF  OBJECTION  TO  IRREGULARI- 
TY IN  PLEADING. 

See  Demurrer  in  Proceedings  in  Chancery  No.  2, 
and 

RUtenhouse  ▼.  Harman,       380 

WHAT  LATITUDE  ALLOWED  IN  THE  AP- 
PLICATION OF  DEEDS  AXI>  OTHER  IN- 
STRUMENTS TO  LOTS  AND  LANDS. 

See  Deeds  No.  24,  and 

Warren  and  Wife  v.  Syme,       474 

WHEN  APPELLATE  COURT  WILL  NOT  IN- 
STITUTE AN  INQUIRY  TO  ASCERTAIN 
WHETHER  AU.  THE  APPELLANTS 
NAMED  IN  THE  RECORD  WERE  LIVING 
AT  THE  DATE  OF  THE  RENDITION  OF 
THE  DECREE  APPEALED  FBO.M— BUT 
WILL  TREAT  THEM  ALL  AS  BEFORE  THE 
COURT  AND  REVERSE  THE  DECREE 
WITH  COSTS  TO  ALL  THE  APPELLANTS. 

See  Appellate  Court  No.  12,  and 

RiUenhouee  v.  Harman,       880 

WHEN  COURT  MAY  EX  MERO  MOTU 
MAKE  AN  ORDER  OF  REFERENCE  IN  A 
CHANCERY  SUIT  AS  TO  CONSIDERATION 
OF  l»EEi>. 

See  Practice  in  Chancery  No.  5,  and 

Henderton  A  Co.  v.  Aldereon,       217 

WHEN  DEFENDANTS  MAY   APPEAR  AND 
PLEAD. 

See  Practice  at  Common  Law  No.  10,  nnd 

Perry,  Use.  dkc,  v.  McHuffman,       806 

WILLS. 
See  Bequests  No.  1.  Conflict  of  Laws  No.  1.  and 
Bible  Society  ▼.  Pendleton,  Tnutee,       79 

WITNESSES. 

See  Eyidenoe  No.  12  and 

C/ay  T.  Robinson,  Admr.,       848 

WITNESSES-COMPETENCY  OF 

See  Evidence  Nos.  8  and  9,  and 

While  1.  Heartier,  Sheriff,  <tc.,        324 

WRIT  OF  ERROR. 

See  Prohibition  No.  1,  and 

Buikirk  T.  Judge  qf  Cireuit  Court,       91 
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